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ORGANIZATION  OF  SUPREME  COURT 


[Constitation,  artiele  VI,  section  2.] 
Sec.  2.  The  Supreme  Court  shall  consist  of  a  chief  justice 
and  six  associate  justices.  The  Court  may  sit  in  departments 
and  in  Bank,  and  shall  always  be  open  for  the  transaction  of 
business.  There  shall  be  two  departments,  denominated,  re- 
vpeetively,  Department  One  and  Department  Two.  The  chief 
justice  shall  assign  three  of  the  associate  justices  to  each  de- 
partment, and  such  assignment  may  be  changed  by  him  from 
time  to  time.  The  associate  justices  shall  be  competent  to  sit 
in  either  department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief  justice. 
Each  of  the  departments  shall  have  the  power  to  hear  and 
determine  causes,  and  all  questions  arising  therein,  subject  to 
the  provisions  hereinafter  contained  in  relation  to  the  Court 
in  Bank.  The  presence  of  three  justices  shall  be  necessary  to 
transact  any  business  in  either  of  the  departments,  except  such 
as  may  be  done  at  chambers,  and  the  concurrence  of  three 
justices  shall  be  necessary  to  pronounce  fi  judgment.  The 
chief  justice  shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending  before  the 
Court  to  be  heard  and  decided  by  the  Court  in  Bank.  The 
order  may  be  made  before  or  after  judgment  pronounced  by 
a  department;  but  where  a  cause  has  been  allotted  to  one  of 
the  departments,  and  a  judgment  pronounced  thereon,  the 
order  must  be  made  within  thirty  days  after  such  judgment, 
and  concurred  in  by  two  associate  justices,  and  if  so  made  it 
shall  have  the  effect  to  vacate  and  set  aside  the  judgment. 
Any  four  justices  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment  shall 
be  final.  No  judgment  by  a  department  shall  become  final 
until  the  expiration  of  the  period  of  thirty  days  aforesaid, 
unlesB  approved  by  the  chief  justice,  in  writing,  with  the  con- 
currence of  two  associate  justices.     The  chief  justice  may 
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vi  Organization  op  Supreme  Court. 

convene  the  Court  in  Bank  at  any  time,  and  shall  be  the 
presiding  justice  of  the  court  when  so  convened.  The  concur- 
rence of  four  justices  present  at  the  argument  shall  be  neces- 
sary to  pronounce  a  judgment  in  Bank;  but  if  four  justices, 
80  present,  do  not  concur  in  a  judgment,  then  all  the  justices 
qualified  to  sit  in  the  cause  shall  hear  the  argument;  but 
to  render  a  judgment,  a  concurrence  of  four  judges  shall  be 
necessary.  In  the  determination  of  causes,  all  decisions  of 
the  Court  in  Bank  or  in  departments  shall  be  given  in  writing, 
and  the  grounds  of  the  decision  shall  be  stated.  The  chief 
justice  may  sit  in  either  department,  and  shall  preside  when 
so  sitting,  but  the  justices  so  assigned  to  each  department  shall 
select  one  of  their  number  as  presiding  justice.  In  case  of  the 
absence  of  the  chief  justice  from  the  place  at  which  the  Court 
is  held,  or  his  inability  to  act,  the  associate  justices  shall  select 
one  of  their  own  number  to  perform  the  duties  and  exercise 
the  powers  of  the  chief  justice  during  such  absence  or  inability 
to  act. 
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REPORTS  OF  CASES 

DBTBBMINSD  IK 

THE  SUPREME  COURT 

OF  THB 

STATE   OF   CALIFORNIA. 


[L.  A.  No.  1977.    Department  One.— February  1,  1908.] 

TITLE  INSURANCE  AND  TRUST  COMPANY,  Executor 
of  the  Will  of  Rosetta  S.  IngersoU,  Deceased,  Appellant, 
V.  C.  K.  INGERSOLL,  Respondent. 

Husband  and  Wwe — Poweb  to  Transmute  Separate  Property  into 
Community  Property. — A  husband  and  wife  may  by  contract  trans- 
mute the  separate  property  of  either  into  community  property. 

Jp. — Action  by  Wins  to  Enforce  Trust — Control  by  Husband  op 
Wife's  Property — Presumption  of  Trust — Burden  of  Proof. — 
In  an  action  by  the  wife  to  enforce  a  trust  against  the  husband 
in  respect  of  her  separate  property,  the  mere  fact  that  the  husband, 
with  her  consent,  had  the  management  and  control  of  her  separate 
property,  does  not  show  any  intention  on  her  part  to  make  a  gift 
thereof  to  the  husband,  or  to  change  it  into  community  property. 
The  presumption  in  such  case  is  that  it  continues  to  be  her  separate 
property,  and  that  the  husband  takes  the  corpus  or  principal  of  such 
property  in  trust  for  the  wife;  and  the  burden  of  proof  is  upon 
the  husband  to  show  an  intended  change  by  the  wife  in  the  status 
of  her  property. 

Id. — Express  Agreement  not  Essential — Circumstantial  Proof — 
Support  of  Findings  for  Husband. — It  is  not  essential,  in  order 
to  support  6nding8  for  the  husband,  that  the  understanding  between 
the  husband  and  wife  was  that  her  separate  money  delivered  to  him 
should  be  treated  as  community  property,  and  that  the  wife  con- 
verted it  into  community  property,  that  the  husband  should  show 
an  express  agreement  to  that  eflfect  on  the  part  of  the  vnfe.  The 
change  in  the  status  of  the  property  may  be  shown  by  the  nature 
of  the  transaction,  or  appear  from  surrounding  circumstances,  if 
clearly  evincing  the  intention  of  the  wife  to  change  such  status. 

Id. — Deposit  of  Wife's  Money  to  Credit  of  Husband's  Account  in 
Bank— Evidence  of  Husband — Use  as  Community  Property.— 
CLIII  Cal.— 1 
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The  evidence  of  the  husband  that  the  bulk  of  the  money  derived 
from  sales  of  the  wife's  separate  property,  was  deposited  by  the 
wife  to  the  credit  of  the  account  of  the  husband  in  a  local  bank, 
where  he  kept  his  money,  and  that  he  drew  from  the  same  in  pay- 
ment of  all  general  expenses  of  himself  and  wife,  and  for  purposes 
of  investment  of  property  in  his  own  name,  and  that  it  was  generally 
understood  between  them,  without  express  words,  that  this  was  a 
common  fund,  to  be  used  indiscriminately  for  the  benefit  of  the 
community,  and  that  it  was  so  treated  for  fifteen  years,  without 
objection  by  her  or  demand  for  an  accounting,  is  sufficient,  notwith- 
standing opposing  circumstances,  to  sustain  the  finding  in  favor 
of  the  husband. 

Id. — TsAciNO  OP  Wife's  Monby  into  Bbal  Estate. — ^Where  the  record 
shows,  without  confiict,  that  some  of  the  money  of  the  wife  that 
came  into  the  hands  of  the  husband,  was  clearly  traced  into  other 
property,  ■  a  finding  that  none  of  the  money  could  be  traced  is 
not  fully  sustained.  If  there  was  no  change  in  the  status  of  her 
separate  property,  and  a  portion  of  it  can  be  clearly  traced,  she  is 
entitled  to  the  relief  asked  in  respect  thereto. 

Id. — ^Prejudicial  Eeeob  in  Testimony  fob  Husband — ^Evidencb  of 
QooD  Ohabacteb. — ^Where  the  evidence  in  support  of  the  finding 
rested  almost  entirely  upon  the  testimony  of  the  husband,  and  there 
was  no  evidence  impeaching  his  good  character,  and  the  case,  viewed 
in  the  light  most  favorable  to  defendant,  was  a  close  one  on  the 
facts,  in  consideration  of  the  burden  of  proof  resting  upon  him, 
it  was  prejudicially  erroneous,  against  the  plaintiff's  objection,  to 
admit  the  testimony  of  witnesses  for  the  husband  to  his  good  char- 
acter for  truth,  honesty  and  integrity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
G.  A.  Gibbs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stephens  &  Stephens,  for  Appellant. 

There  was  a  presumption  of  undue  influence  by  the  husband 
over  the  wife,  there  being  no  consideration  for  passing  the 
title  of  her  separate  property.  (Civ.  Code,  sees.  158,  2235; 
White  V.  Warren,  120  Cal.  322,  45  Pac.  129,  52  Pac.  723; 
Stiles  V.  Cain,  134  Cal.  173,  174,  66  Pac.  231.)  There  is  a 
presumption  of  continuance  of  the  wife's  title  to  her  separate 
property  in  the  husband's  possession,  and  the  husband  must 
clearly  show  the  contrary.  {Freese  v.  Hihemia  etc,  Soc,  139 
Cal.  392,  73  Pac.  172;  Denigan  v.  Eibernia  etc.  Soc,  127  CaL 
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139,  59  Pac.  389;  In  re  Bauer,  79  Cal.  304,  310,  21  Pac.  759; 
Wells  on  Separate  Property  of  Married  Women,  pp.  224,  226, 
and  cases  cited.)  There  is  a  presumption  that  the  husband  held 
the  wife's  property  in  trust,  though  invested  in  his  own  name. 
{Stickney  v.  Stickney,  131  U.  S.  227,  9  Sup.  Ct.  677;  Johnston 
V.  Johnston,  31  Pa.  St.  450;  Methodist  Episcopal  Church  v. 
Jaques,  1  John.  Ch.  450;  HUeman  v.  Hilenum,  85  Ind.  1; 
Denny  v.  Denny,  123  Ind.  240,  23  N.  E.  519;  Armacost  v. 
Lindley,  116  Ind.  295,  19  N.  E.  138;  Patten  v.  Patten,  75  111. 
446,  451;  Chadboume  v.  WUliams,  45  Minn.  294,  47  N.  W. 
812,  813;  Wales  v.  Newhovld,  9  Mich.  45,  63,  65;  Carter  v. 
Becker,  69  Kan.  524,  77  Pac.  264;  Heinrich  v.  Heinrich,  2 
Cal.  App.  479,  483,  84  Pac.  326.)  A  trustee  who  wrongfully 
commingles  trust  funds  is  in  no  better  condition  than  one  who 
keeps  them  separated.  (Perry  on  Trusts,  5th  ed.,  sees.  837, 
838,  839,  841;  Ounter  v.  James,  9  Cal.  657,  660;  Docker  v. 
Somes,  2  Mylne  &  K.  655.)  The  court  erred  in  admitting 
evidence  of  defendant's  good  character.  (Code  Civ.  Proc, 
sec.  2053.) 

Valentine  &  Newby,  for  Respondent. 

The  commingling  of  separate  with  community  property  so 
that  th^  cannot  be  separated,  draws  the  whole  to  it  and 
makes  it  community  property.  (Ballinger  on  Community 
Property,  sees.  17,  68,  pp.  44,  107.)  In  such  case  the  sepa- 
rate property  must  be  duly  traced  and  located  by  proof,  else 
it  must  be  deemed  community  property.  {Meyer  v.  Kinzer, 
12  Cal.  247,  251,  73  Am.  Dec.  538;  Dimmick  v.  DimnUck,  95 
Cal.  323,  30  Pac.  541  ;Beid  v.  Beid,  112  Cal.  278,  44  Pac.  564; 
In  re  Boody,  113  Cal.  684,  45  Pac.  858;  Lake  v.  Bender,  18 
Nev.  361,  7  Pac.  74;  Br(ywn  v.  Lockhart,  12  N.  Mex.  10,  71 
Pac.  1086;  Nixon  v.  Wichita  Land  etc.  Co,,  84  Tex.  408,  19 
S.  W.  560;  Manning's  Succession,  107  La.  456,  31  South.  862; 
Hill  V.  Young,  7  Wash.  33,  34  Pac.  144.)  A  wife  has  the 
power  to  alter  the  legal  relation  of  her  separate  property. 
(Civ.  Code,  sees.  158,  159;  Yoakam  y.  Kingery,  126  Cal.  33, 
58  Pac.  324;  TiUaux  v.  Tillaux,  115  Cal.  672,  47  Pac.  691; 
Burkett  v.  Burkett,  78  Cal.  312,  12  Am.  St  Rep.  58,  20  Pac. 
715.)  Defendant  did  not  take  the  wife's  funds  as  trustee, 
they  being  commingled  with  his  own   funds.      {Estate  of 
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Dutard,  147  Cal.  257,  81  Pac.  315;  Byrne  v.  Byrne,  123  CaL 
294,  45  Pac.  536;  Lathrop  v.  Bampton,  31  CaL  23,  24,  25,  89 
Am.  Dec.  141.)  The  course  of  conduct  of  the  wife  shows  that 
she  regarded  the  deposits  in  the  bank  in  her  husband's 
name  as  community  property,  and  she  is  estopped  by 
her  own  conduct  from  claiming  the  contrary,  to  her 
husband's  prejudice  in  expenditures.  (10  Cyc.  158  and 
notes;  Abrams  v.  Ordivay,  158  U.  S.  416,  15  Sup.  Ct 
894;  Willard  v.  Wood,  164  U.  S.  502,  17  Sup.  Ct.  176; 
Penn  Mutual  L.  Ins.  Co.  v.  Austin,  168  U.  S.  685,  18  Sup.  Ct 
223;  Courtright  v.  Courtright,  53  Iowa,  57,  4  N.  W.  824; 
Damaby  v.  Damaby,  14  Bush.  (Ky.)  485.)  The  evidence  of 
good  character  was  admissible  in  view  of  the  testimony  of 
plaintiff's  witnesses  tending  to  contradict  the  husband's  testi- 
mony. {People  V.  Ah  Fat,  48  Cal.  63;  People  v.  Amanacus,  50 
Cal.  234;  People  v.  Crandall,  125  Cal.  129,  57  Pac.  785;  Code 
Civ.  Proc,  sees.  2051,  2052.)  The  evidence  was  not  prejudicial 
and  would  not  justify  a  reversal.  (People  v.  Murray,  85  Cal. 
350,  24  Pac.  666;  Alexander  v.  Central  L.  &  M.  Co.,  104  CaL 
532,  38  Pac.  410;  Code  Civ.  Proc.,  sees.  475,  1847.) 

ANGELLOTTI,  J.— This  action  was  instituted  October  16, 
1903,  by  Rosetta  S.  IngersoU  against  her  husband,  C.  K. 
IngersoU,  to  enforce  an  alleged  trust  as  to  certain  real  and 
personal  property  standing  in  the  name  of  defendant,  and  to 
obtain  an  accounting  from  defendant  as  trustee,  and  a  judg- 
ment against  him  for  auy  money  that  should  be  found  due 
plaintiff  thereon.  Mrs.  IngersoU  died  prior  to  the  trial  of 
the  action,  and  the  executor  of  her  will  has  been  substituted 
as  plaintiff.  This  is  an  appeal  by  plaintiff  from  the  judgment 
given  in  favor  of  defendant  and  from  an  order  denying  a 
motion  for  a  new  trial. 

The  theory  of  plaintiff's  case,  as  shown  by  the  complaint, 
was  that  the  property  in  controversy  was  the  proceeds  of 
money  constituting  separate  property  of  Mrs.  IngersoU,  and 
that  such  money  had  been  received  by  defendant  with  her 
acquiescence  and  consent,  upon  the  understanding  and  agree- 
ment that  he  should  receive  and  hold  the  same  and  all  prop- 
erty in  which  the  same  might  be  invested,  if  invested  in  his 
name,  in  trust  for  her  use  and  benefit.  The  defendant,  by  his 
answer,  admitted  the  acquisition  by  his  wife  by  gift,  bequest, 
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or  devise,  of  some  twenty  thousand  dollars  or  thereabouts, 
and  the  receipt  and  subsequent  control  and  possession  of  a 
large  portion  thereof  by  himself,  but  denied  any  agreement 
that  he  was  to  hold  the  same  in  trust  for  her.  He  alleged,  on 
the  contrary,  that  the  understanding  was  that  all  the  money 
so  delivered  to  him  should  thenceforth  be  treated  as  com- 
munity property,  and  that  it  was  always  so  considered  and 
treated,  and  that  his  wife  converted  it  into  community  prop- 
erty. The  trial  court  found  in  favor  of  defendant  upon  these 
matters.  There  can  be  no  doubt  that  a  husband  and  wife 
may  by  contract  transmute  the  separate  property  of  either 
or  both  into  community  property.  (Yoakam  v.  Kingery,  126 
Cal.  30,  32,  [58  Pac.  324] ;  Estate  of  McCauley,  138  Cal.  550, 
[71  Pac.  458].)  These  findings  are  vigorously  attacked  on 
this  appeaL 

We  are  of  the  opinion  that  the  evidence  cannot  be  held 
legally  insufficient  to  support  these  findings.  It  may  be  con- 
ceded that  the  mere  acquirement  of  the  possession  of  a  wife's 
separate  property  by  the  husband,  and  his  subsequent  man- 
agement and  control  of  the  same,  all  with  her  consent,  do  not 
show  any  intent  on  the  part  of  the  wife  to  make  a  gift  of  the 
property  to  the  husband,  or  to  change  its  status  from  sepa- 
rate to  community  property.  The  presumption  in  such  a  case 
appears  to  be  that  the  property  continues  to  be  the  separate 
property  of  the  wife,  and  that  the  husband  takes  it  in  trust 
for  his  wife.  Under  such  circumstances  it  devolves  on  the 
husband  claiming  a  gift  or  change  in  the  status  of  the  prop- 
erty to  show  the  same.  This  is  the  well-settled  rule  as  to  the 
corpus  or  principal  (see  Stickney  v.  Stickney,  131  U.  S.  227, 
[9  Sup.  Ct.  677] ;  Denny  v.  Denny,  123  Ind.  240,  [23  N.  E. 
519] ;  Chadboume  v.  Williams,  45  Minn.  294,  [47  N.  W.  812] ; 
Carter  v.  Becker,  69  Kan.  524,  [77  Pac.  264] ;  Jones  v.  Daven^ 
port,  44  N.  J.  Eq.  33,  [13  Atl.  652]),  a  distinction  being 
recognized  by  some  of  the  authorities  between  the  corpus  or 
principal,  and  rents  or  profits  thereof.  But  it  is  not  essential 
in  such  a  case  for  the  husband  to  show  any  express  agree- 
ment on  the  part  of  the  wife.  The  gift  or  change  in  the  status 
of  the  property  may  be  shown  by  the  very  nature  of  the 
transaction  or  appear  from  the  surrounding  circumstances. 
(See  Black  v.  Black,  30  N.  J.  Eq.  215;  Reed  v.  Reed,  135  111. 
482,   [25  N.  E.  1095] ;  Schmidt  v.  Schmidt,  56  Minn.  256. 
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[57  N.  W.  453];  Crumrine  v.  Crumrine,  50  W.  Va.  226, 
[88  Am.  St.  Rep.  859,  40  S.  E.  341].)  Mr.  Perry  says:  *'If 
a  husband  receive  the  capital  fund  of  his  wife's  separate 
property  there  is  no  presumption  that  she  intended  to  give  or 
transfer  it  to  him,  but  he  is  prima  facie  a  trustee  for  her, 
and  a  gift  from  her  to  him  will  not  be  presumed  without 
clear  evidence,  .  .  .  but  if  the  husband  uses  the  property  in 
his  business,  or  for  the  support  of  his  family,  with  her 
knowledge  and  assent,  a  gift  may  be  inferred  in  the  absence 
of  a  contrary  agreement."  (Perry  on  Trusts,  p.  666.)  The 
question  in  such  cases  is  whether  the  evidence  of  the  trans- 
action and  its  surrounding  circumstances  clearly  shows  the 
intention  of  the  wife  to  change  the  stattis  of  the  property. 
There  was  evidence  on  the  part  of  the  husband  in  this  case 
that  some  of  this  property  was  deposited  by  the  wife  imme- 
diately on  its  receipt  to  the  credit  of  a  running  account  kept 
by  the  husband  in  the  local  bank,  an  account  to  the  credit 
of  which  he  generally  deposited  all  money  coming  into  his 
hands,  and  upon  which  he  drew  in  payment  of  all  general 
expenses  both  of  himself  and  wife,  and  for  purposes  of  invest- 
ment; that  the  great  bulk  of  the  property  when  received  by 
her  was  immediately  delivered  to  her  husband  and  deposited 
by  him  with  her  knowledge  to  the  credit  of  the  same  account; 
that  this  general  fund,  composed  of  the  moneys  thus  mingled, 
was  resorted  to  by  the  husband  for  the  purchase  in  his  own 
name  of  property,  with  her  knowledge  and  consent;  that  it 
was  generally  understood  between  them  without  any  express 
words  to  that  effect  that  this  was  a  common  fund,  to  be  used 
indiscriminately  for  the  benefit  of  the  community;  that  these 
conditions  continued  for  some  fifteen  years  without  objection 
of  any  kind  on  the  part  of  the  wife,  without  any  assertion 
of  ownership  by  her  of  any  part  of  the  fund,  and  without 
any  demand  for  any  accounting.  There  were  some  minor 
circumstances  detracting  in  some  degree  from  the  effect  of  all 
this,  but  they  were  not  of  sufiScient  force  to  preclude  the  trial 
court  from  inferring  the  intention  of  the  wife  to  effect  the 
change  in  the  stahis  of  the  property. 

It  is  manifest,  however,  that  the  defendant's  evidence  was 
most  material  in  the  determination  of  the  questions  embraced 
in  these  findings.  In  fact,  defendant's  case  rested  almost 
entirely  upon  that  evidence.     The  case,  viewed  in  the  most 
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favorable  light  to  defendant,  was  a  close  one  on  the  facts,  and 
the  lower  court  could  not  determine  the  issue  in  his  favor 
unless  it  gave  full  faith  and  credit  to  his  positive  statements 
as  to  many  matters  discussed  by  him  in  his  testimony,  and 
as  to  which  there  was  no  other  evidence  in  support  of  the 
findings.  We  say  this  much  as  a  preliminary  to  the  dis- 
cussion of  a  ruling  of  the  court  admitting  certain  evidence, 
which  under  the  peculiar  circumstances  detailed  we  consider 
prejudicially  erroneous,  if  erroneous  at  alL 

Defendant  offered  evidence  in  support  of  his  character 
as  to  truth,  honesty,  and  integrity,  and  over  the  objections 
of  plaintiff  that  no  attempt  had  been  made  to  im- 
peach the  character  of  defendant,  and  that  the  evidence  was 
incompetent,  irrelevant,  and  immaterial,  defendant  was  al- 
lowed to  introduce  the  evidence  of  three  witnesses  to  the 
effect  that  his  reputation  in  the  respects  mentioned  was  good. 
As  a  matter  of  fact,  no  impeachment  of  the  character  of  the 
defendant  had  been  attempted,  other  than  such  impeachment 
as  was  involved  in  the  production  of  evidence  contradicting 
that  of  the  defendant  on  some  of  the  issues  in  the  case  in 
some  minor  respects.  This  evidence,  really  offered  for  the 
purpose  of  bolstering  up  the  evidence  of  defendant,  was,  in 
our  opinion,  clearly  inadmissible.  Our  statute  provides: 
^^  Evidence  of  the  good  character  of  a  party  is  not  admissible 
in  a  civil  action,  nor  of  a  witness  in  any  action,  until  the 
character  of  such  party  or  witness  has  been  impeached,  or 
unless  the  issue  involves  his  character.''  (Code  Civ.  Proc., 
sec.  2053.)  The  issue  in  this  case  did  not  involve  the  char- 
acter of  defendant  as  a  party  (see  Van  Horn  v.  Van  Horn,  5 
Cal.  App.  719,  [91Pac.  260]),and  no  attempt  had  been  made 
to  impeach  his  character.  It  is  true  that  sections  2051  and 
2052  of  the  Code  of  Civil  Procedure  provide  that  a  witness 
can  be  impeached  **by  contradictory  evidence,  or  by  evidence 
that  his  general  reputation  for  truth,  honesty,  or  integrity  is 
bad,"  or  by  evidence  that  he  has  been  convicted  of  a  felony, 
or  has  made  inconsistent  statements,  but  it  does  not  follow 
that  every  impeachment  of  a  witness  thus  enumerated  is  an 
impeachment  of  the  character  of  the  witness.  The  statute 
allows  such  evidence  only  when  the  character  of  the  witness 
is  impeached.  Evidence  that  the  general  reputation  of  a 
witness  for  truth,  honesty,  and  integrity  is  bad  is,  of  course. 
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an  impeachment  of  the  character  of  the  witness  and  may  be 
met  by  rebuttal  evidence  to  the  contrary.  There  is  much 
authority  for  the  proposition  that  proof  that  the  witness  has 
been  convicted  of  a  felony  is  an  assault  upon  his  character 
justifying  the  admission  in  rebuttal  of  evidence  of  good  repu- 
tation for  truth,  honesty,  and  integrity.  It  has  so  been  held 
in  this  state.  (People  v.  Amanacus,  50  Cal.  233.)  Some 
courts  have  held  that  proof  of  declarations  by  the  witness 
inconsistent  with  the  testimony  given  by  him  constitutes  such 
an  assault  upon  his  character,  but  this  rule  can  by  no  means 
be  held  to  be  a  generally  accepted  one.  This  court  has  held 
that  proof  to  the  effect  that  a  witness  had  made  overtures 
to  the  parties  against  whom  he  testified,  to  testify  for  them 
if  he  was  paid  for  it,  was  such  an  attack,  warranting  evi- 
dence of  good  character  in  rebuttal.  (People  v.  Ah  Fat,  48 
Cal.  63.)  The  court  was,  however,  careful  to  state  that  if  the 
testimony  had  been  directed  to  mere  proof  of  contradictory 
statements  of  the  witness  upon  matters  relevant  to  the  issues 
being  tried,  the  propriety  of  evidence  of  character  to  sustain 
the  testimony  of  the  witness  **  would  have  been,  to  say  the 
least,  questionable."  In  People  v.  Bush,  65  Cal.  129,  [3  Pac. 
590],  a  judgment  was  reversed  because  of  the  giving  of  an 
improper  instruction,  and  the  admission  of  evidence  on  the 
part  of  the  prosecution  in  support  of  the  character  of  a  wit- 
ness. It  does  not  clearly  appear  in  the  opinion  whether  the 
impeachment  of  the  witness  was  merely  by  evidence  contra- 
dictiDg  his  testimony,  or  by  proof  of  previous  statements  by 
him  inconsistent  with  such  testimony,  which  Mr.  Justice 
Sliarpstein  said  in  his  concurring  opinion  amounted  to  noth- 
ing beyond  contradictory  evidence.  In  any  event,  a  majority 
of  the  court  concurred  in  the  view  that  under  section  2053 
of  the  Code  of  Civil  Procedure  evidence  of  the  reputation 
of  the  witness  to  prove  good  character  is  admissible  only  when 
the  character  of  the  witness  has  been  attacked  by  evidence 
that  his  reputation  for  truth,  honesty,  and  integrity  is  bad, 
which  to  some  extent  is  inconsistent  with  the  two  earlier  cases. 
But  so  far  as  it  forbids  the  introduction  of  such  evidence 
where  the  only  impeachment  is  one  by  contradictory  evidence, 
it  is  not  inconsistent  with  either,  and  is  in  full  accord  with 
nearly  all  the  decisions  in  other  states.  Mr.  Wigmore  says 
that  no  court  favoring  admission  under  such  circumstances 
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seems  to  haye  attempted  a  reasoned  justification  of  its  policy, 
and  the  great  majority  of  jurisdictions  agree  in  excluding 
such  evidence.  (See  2  Wigmore  on  Evidence,  sec.  1109,  and 
note,  and,  generally,  sees.  1104  to  1108.)  The  distinction  is 
clearly  made  by  the  cases  between  a  mere  assault  upon  the 
credit  of  a  witness  and  an  assault  upon  his  character,  and 
cases  like  the  one  under  consideration  are  placed  in  the  former 
class. 

Learned  counsel  for  defendant  contend  that  for  certain 
reasons  this  evidence  was  not  prejudicial  to  plaintiff,  but  we 
see  no  force  in  their  claim.  It  is  said  that  such  testimony 
was  merely  in  harmony  with  the  presumption  that  a  witness 
speaks  the  truth  (Code  Civ.  Proc.,  sec.  1847),  and  did  not 
affect  the  result  of  the  trial.  The  presumption  that  a  witness 
speaks  the  truth  is  one  that  may  be  repelled  by  the  manner 
in  which  he  testifies  and  by  the  character  of  his  testimony. 
(Code  Civ.  Proc.,  sec.  1847.)  It  is  impossible  for  this  court 
to  say  how  much  weight  and  influence  this  evidence  of  good 
reputation  of  the  witness  had  upon  the  mind  of  the  trial  judge 
in  determining  the  amount  of  credit  to  be  given  to  his  testi- 
mony. As  has  been  said  before,  under  the  peculiar  circum- 
stances of  this  case,  it  *'may  have  been  all-powerful  to  that 
effect,"  and  may  have  been  the  factor  that  turned  the  scale 
in  favor  of  defendant  upon  the  matters  embraced  in  the  find- 
ings we  have  discussed.  Counsel  for  defendant  evidently 
thought  it  was  important  evidence,  or  they  would  not  have 
offered  it,  and  the  trial  judge  evidently  considered  it  mate- 
rial, or  he  would  not  have  admitted  it.  If  the  trial  court 
was  led  to  place  more  reliance  upon  the  testimony  of  defend- 
ant by  reason  of  such  evidence  of  reputation  than  he  would 
otherwise  have  done,  and  we  cannot  say  that  this  was  not  the 
result,  plaintiff  was  clearly  prejudiced  by  the  rulings  admit- 
ting it.  (See,  generally,  Rulofson  v.  Billings,  140  Cal.  460, 
[74  Pac.  35] ;  Short  v.  Fnnk,  151  Cal.  83,  [90  Pac.  200],  and 
eases  there  cited.)  The  fact  that  the  defendant  was  called 
and  examined  as  a  witness  by  plaintiff  we  regard  as  of  no 
importance  in  this  connection.  Bearing  in  mind  the  rule  that 
the  receipt  of  his  wife's  separate  property  by  him  being 
shown,  which  was  a  fact  admitted  by  the  pleadings,  the  bur- 
den was  on  him  to  show  a  change  in  its  status  from  such 
separate  property,  it  is  clear  that  the  admission  of  evidence 
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of  good  reputation  to  bolster  up  the  testimony  given  by  him 
in  support  of  a  claim  of  such  change  must  be  held  to  have 
been  prejudicially  erroneous. 

The  record  shows  that  some  of  the  money  of  the  wife  that 
came  into  the  hands  of  the  husband  was  clearly  traced  into 
certain  property  by  evidence  that  was  practically  without  con- 
flict, and  in  this  respect  the  findings  of  the  court  that  the 
money  could  not  be  traced  are  not  fully  sustained  by  the 
evidence.  If  there  was  no  change  in  the  status  of  the  wife's 
separate  property,  and  a  portion  thereof  was  clearly  traced, 
plaintiff  was  entitled  to  the  relief  asked  for  that  portion,  even 
if  under  the  pleadings  as  they  now  stand  it  could  not  obtain, 
relief  as  to  the  portion  not  traced,  which  is  the  claim  of 
defendant.  We  do  not,  however,  desire  to  be  understood  as 
conceding  the  correctness  of  this  claim. 

The  objection  that  some  of  the  findings  involved  in  our 
discussion  of  the  case  are  not  attacked  by  specification  of  in- 
sufiiciency  is  not  well  taken. 

While  some  other  questions  are  discussed  by  counsel,  we 
deem  it  unnecessary  to  consider  any  of  them  on  this  appeal. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 


[Crim.  No.  1381.    In  Bank.~February  7, 1908.] 

THE    PEOPLE,    Respondent,    v.    EDWARD    MANASSE, 

Appellant. 

Criminal  Law — Murder  —  Selp-Depensb  —  Evidbncjb  —  Cotemporanid- 
ous  Shooting  at  Another. — ^Where  the  defendant  charged  with 
murder  relied  upon  self-defense,  and  it  appeared  that  he  killed  the 
deceased  while  lying  in  bed,  saying  when  shooting,  "You  are  the 
first  man,"  and  then  immediately  turned  toward  another  person  say- 
ing, "You  are  the  next  man,"  who  unsuccessfully  tried  to  seize  the 
gun,  and  was  shot  in  the  back  while  running  away,  evidence  of  such 
cotemporaneous  shooting  was  admissible  and  relevant,  as  tending 
to  show  an  intention  to  kill  them  both,  and  to  disprove  the  claim  of 
self-defense.  Such  evidence  was  not  rendered  inadmissible  merely 
because  showing  the  commission  of  another  crime  than  the  one  for 
which  he  was  being  tried. 
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Id. — CORROBORATIVB    EviDBNOX — SHIBTS    OF    SECOND    PERSON    ShOT   AT.— 

The  shirts  worn  hj  the  second  person  shot  at,  at  the  time  of  the 
shooting,  were  admissible  in  corroboration  of  his  testimon/,  if  thej 
were  in  a  condition  to  do  so,  and  if  not,  their  admission  was  harm- 
less. 

Id. — Scope  or  Ckoss-Ezamination  op  Deitotoant. — Although  the  cross- 
examination  of  the  defendant  must  be  limited  to  subjects  testified 
to  by  him  on  direct  examination,  jet  within  the  limits  of  such  sub- 
jects, he  maj  be  asked  any  questions  tending  to  shake  the  effect  of 
his  direct  testimony. 

Id. — Cross-examination  as  to  Thbeats  op  Deceased— FAniXTBE  to 
Communicate  Threats — Inference  of  Juey. — ^Where  the  defend- 
ant had  testified  on  his  direct  examination  that  his  wife  had  told 
him  at  various  times  that  the  deceased  had  made  threats  against 
his  life,  he  was  properly  asked  on  cross-examination  whether  he  had 
mentioned  the  threats  to  any  one,  to  which  he  answered  in  the  nega- 
tive. Though  he  was  not  bound  to  tell  any  one  of  the  threats,  the 
jury  might  reasonably  infer  that  a  person  going  about  in  fear  of 
his  life,  would  be  apt  to  mention  the  cause  of  his  fears  to  some  one. 

Id. — Instruction  as  to  Eeasonaele  Doubt — Paraphrase. — Where  the 
court  had  given  the  approved  instruction  as  to  reasonable  doubt, 
the  addition  of  the  words,  *'a  reasonable  doubt  is  a  doubt  based 
upon  reason,  and  growing  out  of  the  testimony  and  evidepce  in 
the  case,'*  is  not  an  incorrect  paraphrase  of  the  definition,  and  does 
not  import  that  the  jury  must  give  a  reason  for  their  doubt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County,  and  from  an  order  denying  a  new  triaL 
B.  C.  Hart,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  H.  S.  Bidwell,  and  Maurice  E.  Finn,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  for 
Respondent 

SLOSS,  J. — The  appellant,  charged  with  the  murder  of  one 
John  K.  Cook,  was  found  guilty  of  murder  of  the  first  degree, 
and  judgment  of  death  was  pronounced  against  him.  He 
appeals  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  fact  of  the  killing  was  admitted,  the  appellant  seeking 
to  justify  his  act  on  the  ground  of  self-defense.  The  finding 
of  the  jury  against  this  plea  is  fully  sustained  by  the  evidence, 


Digitized  by  VjOOQIC 


12  People  v.  Manassb.  [153  Cal. 

and  the  only  points  now  made  by  the  appellant  are  that  the 
trial  court  erred  in  overruling  two  objections  to  offered  testi- 
mony, and  that  its  charge  to  the  jury  embodied  an  incorrect 
definition  of  ** reasonable  doubt." 

1.  It  appeared  that  the  defendant,  with  his  wife  and  others, 
lived  in  what  was  known  as  **The  Big  House,**  at  the  junc- 
tion of  the  American  and  Sacramento  rivers.  The  deceased. 
Cook,  lived  near  by  in  a  scow  moored  in  the  American  River. 
On  the  night  of  December  23,  1906,  Cook,  together  with  the 
defendant's  wife  and  one  Hopkins,  were  in  Cook's  room  on 
the  scow.  Hopkins  testified  that  the  defendant  came  to  the 
scow  ^nd  asked  his  wife  whether  she  was  going  up  to  the  Big 
House  with  him.  Upon  her  answering  in  the  negative  he  left 
After  a  few  minutes  he  returned  carrying  a  shotgun.  Saying 
to  Cook,  "You  are  the  first  man,"  he  fired  the  fatal  shot  at 
Cook,  who  was  lying  in  his  bed.  He  then  said,  **Hop" 
(meaning  the  witness  Hopkins),  "you  are  the  next  man." 
Hopkins,  according  to  his  testimony,  then  seized  the  barrel 
of  the  gun,  and  he  and  Manasse  fought  their  way  off  the 
scow  on  to  the  bank,  where  the  defendant  got  the  gun  away 
from  Hopkins.  Hopkins  started  to  run  and  defendant  shot 
him  in  the  back.  Hopkins  identified  an  undershirt  and  an 
outershirt  as  the  ones  worn  by  him  at  the  time  of  the  shoot- 
ing, and  these  garments  were  admitted  in  evidence  over  de- 
fendant's objection  that  they  did  not  "tend  to  prove  any  of 
the  issues  in  this  case,  to  prove  the  guilt  of  the  defendant  as 
charged,  or  to  prove  the  murder." 

There  is  nothing  in  the  record  to  show  what  the  condition 
or  appearance  of  the  shirts  was.  If  we  assume,  as  is  assumed 
by  the  appellant  in  his  brief,  that  the  appearance  of  the  shirts 
indicated  that  their  wearer  had  received  a  violent  injury,  the 
effect  of  admitting  the  shirts  in  evidence  was  to  corroborate 
the  testimony  of  Hopkins  that  the  defendant  had  shot  him. 
Such  corroboration  was  proper,  if  the  fact  of  such  shooting 
was  itself  admissible.  The  attacks  upon  Cook  and  upon  Hop- 
kins were  parts  of  a  single  transaction,  and  every  element  of. 
defendant's  conduct  in  that  transaction  could  be  shown  to 
the  jury  for  the  purpose  of  illustrating  his  motive  and  intent 
in  committing  the  act  which  was  the  basis  of  the  charge 
against  him, — i.  e.  the  shooting  of  Cook.  The  fact  that,  after 
shooting  Cook,  the  defendant  attempted  to  and  did  shoot 
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Hopkins,  had  a  direct  tendency  to  support  the  theory  that 
he  had  come  to  the  scow  with  the  intent  of  killing  both  Cook 
and  Hopkins,  and  in  like  manner  tended  to  disprove  the  claim 
that  the  killing  of  Cook  was  done  in  self-defense.  The  evi- 
dence of  the  shooting  of  Hopkins  being  relevant,  it  was  not 
rendered  inadmissible  merely  because  it  may  also  have  shown 
the  commission  by  defendant  of  a  crime  other  than  the  one  for 
which  he  was  being  tried.  {People  v.  Walters,  98  Cal.  138, 
[32  Pac.  864] ;  People  v.  Smith,  106  Cal.  81,  [39  Pac.  40] ; 
People  V.  Craig,  111  Cal.  460,  [44  Pac.  186] ;  People  v.  Sues- 
ser,  142  Cal.  363,  [75  Pac.  1093] ;  People  v.  Soeder,  150  Cal. 
12,  15,  [87  Pac.  1017].) 

If,  then,  the  shirts  were  in  such  condition  that  their  pro- 
duction supported  Hopkins's  testimony,  they  were  properly 
admitted  for  the  purpose  of  corroboration.  If,  on  the  other 
hand,  their  appearance  did  not  strengthen  this  testimony — 
and,  in  view  of  the  record,  this  may  well  be  assumed — we 
cannot  see  how  the  admission  of  the  garments  could  possibly 
have  injured  the  appellant. 

2.  The  defendant  testified  in  his  own  behalf.  On  direct 
examination  he  stated  that  his  wife  had  told  him  at  various 
times  that  Cook  had  made  threats  against  his  life.  On  cross- 
examination  he  was  asked,  '*Did  you  ever  tell  anybody  about 
auy  threats  that  Cook  had  made  against  yout*'  An  objection 
to  this  question  as  irrelevant,  immaterial,  and  incompetent, 
and  not  proper  cross-examination  was  overruled,  and  defend- 
ant excepted.     The  question  was  answered  in  the  negative. 

No  doubt  the  ordinary  rule  is  that  mere  silence  is  not  a 
fact  to  be  used  against  a  party,  unless  the  circumstances  were 
such  as  to  call  for  some  statement  from  him.  {Wilkins  v. 
Stidger,  22  Cal.  231,  [83  Am.  Dec.  64].)  But,  on  cross- 
examination,  a  considerable  degree  of  latitude  is  permitted 
for  the  purpose  of  testing  the  memory,  the  bias,  the  accuracy, 
or  the  sincerity  of  the  witness.  It  is  true  that,  in  the  case  of 
a  defendant  charged  with  crime,  his  cross-examination  must 
be  limited  to  subjects  concerning  which  the  witness  testified  on 
direct  examination.  But  within  the  limits  of  such  subjects 
the  defendant  who  has  offered  himself  as  a  witness  may  be 
asked  any  questions  which  have  a  tendency  to  shake  the  effect 
of  his  direct  testimony.  While  the  defendant  was  not  bound 
to  tell  any  one  of  threats  made  against  him,  a  jury  might 
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reasonably  conclude  that  one  going  about  in  fear  of  his  life 
would  be  likely  to  mention  the  cause  of  his  fears  to  some  one. 
That  he  made  no  such  mention,  though  in  no  way  conclusive, 
is  a  circumstance  fairly  to  be  considered  in  determining 
whether  or  not  the  alleged  threats  had  been  communicated  to 
him  as  he  stated,  and  is  therefore  a  proper  subject  of  cross- 
examination. 

3.  The  court  correctly  instructed  the  jury  regarding  the 
presumption  of  innocence,  and  the  obligation  of  the  people 
to  prove  the  guilt  of  the  defendant  beyond  a  reasonable  doubt. 
In  explaining  the  term  ** reasonable  doubt,"  the  court  gave  to 
the  jury  the  well-known  definition  of  Shaw,  C.  J.,  in  Conv- 
monwealth  v.  Webster,  5  Cush.  320,  [52  Am.  Dec.  711].  In 
addition  to  this,  the  charge  included  the  following  language: 
**A  reasonable  doubt  is  a  doubt  based  upon  reason,  and  grow- 
ing out  of  the  testimony  and  evidence  in  the  case.*'  It  is 
argued  that  the  portion  of  the  charge  which  is  quoted  is 
erroneous  in  that  it  requires  the  jury  '*to  be  able  to  assign 
a  reason  for  their  doubt.'*  If  the  language  of  the  court  were 
fairly  open  to  the  interpretation  so  put  upon  it,  there  might 
be  some  basis  for  the  criticism.  There  are  cases  holding  it  to 
be  erroneous  to  charge  that  a  reasonable  doubt  is  a  doubt  **for 
having  which  the  jury  can  give  a  reason."  {Cowan  v.  State, 
22  Neb.  519,  [35  N.  W.  405] ;  Carr  v.  State,  23  Neb.  749,  [37 
N.  W.  630] ;  Morgan  v.  State,  48  Ohio  St.  371,  [27  N.  B. 
710] ;  People  v.  Steuhcnvoll,  62  Mich.  329,  [28  N.  W.  883].) 
Even  these  cases  do  not  all  go  to  the  extent  of  deciding  that 
the  giving  of  such  an  instruction  constitutes  error  sufficient, 
in  and  of  itself,  to  justify  a  reversal.  But  that  question  is 
not  presented  here.  The  jury  were  not  told  that  a  reason- 
able doubt  was  a  doubt  for  which  they  could  give  a  reason, 
but  that  it  was  a  doubt  based  upon  reason.  This  is  no  more 
than  a  paraphrase,  and  a  not  incorrect  one,  of  the  term  **  rea- 
sonable doubt."  An  instruction  substantially  similar  to  the 
one  under  discussion  was  sustained  by  this  court  in  People  v. 
White,  116  Cal.  17,  [47  Pac.  771],  as  it  had  been  in  People  v. 
Shaughnessy,  110  Cal.  604,  [43  Pac.  2].  The  reversal  of  the 
judgment  in  People  v.  Paulsell,  115  Cal.  6,  [46  Pac.  734] ,  was 
based,  not  on  the  giving  of  this  instruction,  but  on  the  refusal 
of  the  court  to  define  ** reasonable  doubt"  in  the  language 
used  in  the  Webster  case.    It  was  held  to  be  the  right  of  a 
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defendant,  where  he  requested  it,  to  have  this  definition,  so 
often  approved  by  this  court,  given  to  the  jury.  Here  the 
instruction  refused  in  the  Paulsell  case  was  given,  and  tho 
defendant  has  no  ground  of  complaint  because  the  court  am- 
plified it  by  the  addition  of  a  sentence  which  was  neither 
incorrect  nor  misleading. 

An  examination  of  the  entire  record  discloses  no  error. 

The  judgment  and  order  are  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Mclwland,  J.,  Lorigan,  J.,  Hen- 
shaw,  J.,  and  Beatty,  C.  J.,  concurred. 


[L.  A  No.  2133.    In  Bank.— February  8,  1908.] 

LOS  ANGELES  INTER-XJRBAN  RAILWAY  COMPANY, 
Respondent,  v.  MANUEL  MONTIJO  et  al..  Appellants. 

Adverse  Possession  —  Actual  Occupancy  —  Claim  of  Title  not 
Founded  on  Written  Instrument. — Under  sections  324  and  325  of 
the  Code  of  Civil  Procedure,  a  title  to  land  bj  adverse  possession, 
nnder  a  claim  of  title  not  founded  upon  a  written  instrument,  judg- 
ment, or  decree,  can  be  acquired  only  to  the  land  actually  occupied, 
and  the  land  so  occupied  is  such  land  as  has  been  protected  by  a 
substantial  indosure,  or  land  which  has  been  usually  cultivated  or 
improved. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  trial. 
Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  Crawford,  for  Appellants. 

Bicknell,  Gibson,  Trask,  Dunn  &  Crutcher,  and  Edward  E. 
Bacon,  for  Respondent. 

HENSHAW,  J.— Plaintiff  sued  defendants  to  quiet  title 
to  certain  land  situated  in  the  city  of  Los  Angeles.  After 
trial,  the  court  gave  judgment  for  plaintiff  for  the  land  in 
controversy,  excepting  a  lot  forty  feet  in  width,  title  to  which 
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was  decreed  to  be  in  Manuel  Montijo,  and  quieted  Montijo 's 
title  to  this  lot  against  the  plaintiff  and  against  his  co-defend- 
ants. From  this  judgment,  and  from  the  order  denying  their 
motion  for  a  new  trial,  the  defendants  jointly  appeal. 

It  is  admitted  that  the  land  in  controversy  was  originally 
a  part  of  the  Pueblo  of  Los  Angeles,  and,  as  such,  was 
covered  by  the  patent  of  the  United  States  to  the  city  of  Los 
Angeles. 

Plaintiff's  title  is.  a  record  title,  derived  by  mesne  convey- 
ances from  the  city  of  Los  Angeles.  On  behalf  of  defendants 
it  was  shown  that  one  Duron  resided  upon  the  land  from  1860 
to  1881.  The  land  was  uninclosed  and  unimproved,  excepting 
for  a  **tule  shack''  in  which  Duron  lived.  Such  title  as 
Duron  acquired  was,  therefore,  by  adverse  possession.  In 
1881  defendant  Montijo  paid  Duron  fifty  dollars,  and  Duron 
surrendered  possession  to  him.  He  had  no  deed  from  Duron; 
nothing  more  than  a  receipt  for  the  money.  Since  that  time 
Montijo  has  lived  upon  the  land,  still  uninclosed  and  unim- 
proved, except  for  a  house  built  by  Montijo  upon  the  site 
of  the  tule  shack.  It  may  be  conceded  that  Duron's  claim 
by  adverse  possession  ripened  into  a  title  before  the  amend- 
ment to  section  325  of  the  Code  of  Civil  Procedure  requiring 
the  payment  of  taxes.  Montijo,  his  successor,  is  in  the  posi- 
tion of  ^n  occupant  of  land  under  a  claim  of  title  not  founded 
upon  a  written  instrument,  judgment,  or  decree.  His  situa- 
tion is  that  contemplated  and  provided  for  by  section  324  of 
the  Code  of  Civil  Procedure,  which  declares  that  under  such 
<5ircumstances  the  land  actually  occupied,  and  no  other,  is 
deemed  to  have  been  held  adversely.  What  land  under  such 
circumstances  is  deemed  to  be  actually  occupied  is  defined  by 
the  following  section  325.  It  is  land  which  has  been  protected 
by  a  substantial  inclosure,  or  land  which  has  been  usually 
<;ultivated  or  improved.  In  the  case  at  bar  it  is  not  shown 
that  there  was  a  substantial,  or  any,  inclosure.  It  is  not 
«hown  that  there  was  any  cultivation  at  aU,  or  any  improve- 
ment, saving  that  of  the  original  tule  shack,  followed  by  the 
bouse  which  Montijo  built  upon  its  site.  It  is  disclosed  by  the 
record  that  the  court  took  evidence,  under  agreement  of  the 
parties,  by  visiting  and  viewing  the  premises,  after  which  it 
decreed  to  Montijo  a  lot  forty  feet  in  width.  It  cannot  be 
successfully  argued  that  he  was  entitled  to  more. 


Digitized  by  VjOOQ IC 


Feb.  1903.]  Best  v.  Wohlford.  17 

All  of  the  defendants,  as  has  been  stated,  joined  in  the 
notice  of  appeal.  So  far  as  the  respondent  is  concerned,  it  is 
sufficient  to  say  that  it  does  not  appear  that  any  of  Monti  jo's 
co-defendants  established  any  interest  in  the  property  adverse 
to  it,  and  whatever  interest  they  may  have  in  the  property 
decreed  to  Montijo  adverse  to  him  in  no  way  concerns  the 
respondent. 

The  judgment  and  order  appealed  from  are  therefore 
affirmed* 

Tjorigan,  J.,  Angellotti,  J.,  Shaw,  J.,  Sloss,  J.,  and  McFar- 
land,  J.,  concurred. 


[L.  A.  No.  1839.    In  Bank.— February  8,  1908.] 

A.   LESTER  BEST,  Respondent,  v.  A.  W.  WOHLFORD 
et  al..  Appellants. 

Taxation— Deed  foe  Ierigation  Disteict  Tax — Desceiption  op  Land 
— Objection  fob  Unceetainty — Evidence — Identification. — ^Where 
a  tax-deed  executed  for  non-payment  of  an  irrigation  district  tax 
was  objected  to  for  nncertainty  in  the  description  of  the  land,  the 
objection  is  sufficiently  met  by  evidence  showing  that  the  description 
was  in  fact  sufficient  clearly  to  identify  the  land. 

Id. — Sale  of  Whole  Inteeest— Least  Quantity  Obtainable. — ^Where 
the  tax-deed  described  the  land  assessed,  and  stated  that  the  collector 
offered  for  sale  the  least  quantity  or  smallest  portion  thereof  to 
pay  the  assessments,  costs,  and  charges,  and  that  the  grantee  named 
was  the  bidder  who  was  willing  to  take  said  least  quantity  and  pay 
the  same,  and  described  said  least  quantity  or  smallest  portion  of  the 
said  land  as  the  whole  thereof  again  described  and  granted  by  the 
deed,  the  deed  clearly  shows  that  the  whole  of  the  land  was  the  least 
quantity  which  any  bidder  was  willing  to  take,  and  that  the  whole 
was  in  fact  sold  and  intended  to  be  conveyed  by  the  deed. 

Id. — Ceetificatb  Showing  Time  fob  Redemption — Recital  in  Deed. — 
Where  the  law  required  the  certificate  of  sale  to  show  the  time  for 
redemption,  and  that  the  matters  contained  in  the  certificate  must 
be  recited  in  the  deed,  a  recital  in  the  deed  showing  that  the  certifi- 
cate stated  that  unless  the  said  real  estate  was  redeemed  within 
twelve  months  from  the  specified  date  of  said  sale  the  purchaser 
would  be  entitled  to  a  deed  thereof,  such  recital  in  the  deed  sufficient- 
ly shows  that  the  certificate  complied  with  the  requirement  of  th« 
statute  in  stating  the  time  for  redemption. 
CLIII  Cal.— a 
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Id.  —  Double  Assessment  —  Bond  Issue  —  Special  Assessment  fob 
Expenses — Asskssment-Roll — Tax-Deed — Prima  Facie  Evidence. 
. — The  objection  that  the  assessment-roll  showed  a  double  assessment, 
one  for  a  bond  issue  and  the  other  a  special  assessment  for  expenses, 
which  were  not  stated  separately  in  the  notice  of  sale,  certificate  of 
sale,  or  deed,  goes  to  matters  not  shown  on  the  face  of  the  tax-deed, 
and  was  not  a  good  objection  to  its  admission  in  evidence  as  prima 
facie  evidence  of  all  prior  proceedings. 

Id. — Description  of  Property  in  Notice  of  Sale — Ditto  Marks — 
Abbreviations — Statement  in  Notice. — Though  the  notice  of  sale 
is  that  to  which  the  taxpayer  is  absolutely  entitled,  and  is  not 
concluded  by  the  deed,  yet  the  use  therein  of  ditto  marks  and 
abbreviations  which  could  not  mislead  and  which  are  explained 
in  the  notice,  do  not  affect  its  validity  or  the  sufBciency  of  its 
compliance  with  the  law. 

Id. — Aggregate  Amount  of  Assessments — Aggregate  of  Taxes,  Per- 
centage, AND  Costs. — The  law  does  not  require  two  assessments  for 
the  same  year,  on  account  of  bond  issue  and  for  current  expenses  of 
the  irrigation  district,  to  be  separately  stated  in  the  notice  of  sale, 
certificate  of  sale,  or  deed;  and  it  is  sufficient  that  the  aggregate 
amount  of  the  assessments  and  the  aggregate  amount  of  the  taxes, 
percentage,  and  costs  are  correctly  stated  therein. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.  N.  H.  Conklin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Cassius  Carter,  and  Withington  &  Carter,  for  Appellants. 

Luce,  Sloan  &  Luce,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  by  defendants  from 
a  judgment  given  in  favor  of  plaintiff  in  an  action  of  eject- 
ment involving  the  title  to  lot  four  in  block  178  of  the  Eancho 
Rincon  del  Diablo,  in  San  Diego  County,  California. 

Plaintiff  was  the  owner  of  such  property  unless  defendant 
Sadie  B.  Wohlford  had  succeeded  to  the  title  under  a  deed 
of  conveyance,  dated  October  25,  1897,  executed  to  her  by 
E.  J.  Hatch,  collector  of  the  Escondido  Irrigation  District, 
in  pursuance  of  a  sale  for  the  non-payment  of  irrigation  dis- 
trict taxes  for  the  year  1894. 

Plaintiff  having  shown  acquirement  of  the  title  to  the 
property,  defendants  offered  the  tax-deed  in  evidence.  Ob- 
jection was  made  to  its  admission  on  various  grounds,  which 
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will  hereafter  be  considered,  and  ruling  on  such  objection 
was  reserved  by  the  court.  The  defendants  then  introducing 
further  evidence,  which  was  admissible  for  the  purpose  of 
showing,  and  which  established,  under  the  decision  upon  a 
former  appeal  {Best  v.  Wohlford,  144  Cal.  733,  [78  Pac.  293] ), 
that  the  description  of  land  contained  in  the  deed  and  assess- 
ment sufficiently  identified  the  land,  apparently  rested.  Plain- 
tiff then  offered  evidence  in  rebuttal  consisting  of  the  assess- 
ment, the  notice  to  the  assessment  payers,  the  delinquent  list 
and  notice  of  sale,  and  the  certificate  of  tax-sale,  for  the 
purpose  of  showing  defects  in  the  proceedings,  and  objection 
by  defendants  being  made  thereto,  the  court  reserved  its 
ruling.  Subsequently,  in  the  absence  of  the  parties  and 
their  counsel,  the  court  sustained  plaintiff's  objection  to  the 
tax-deed,  admitted  the  evidence  offered  by  plaintiff  in  rebut- 
tal, and  gave  judgment  for  plaintiff. 

1.  The  grounds  of  objection  to  the  tax-deed  were  substan- 
tially as  follows:  1.  That  the  deed  designated  no  map  or 
other  data  by  which  the  identity  of  the  land  can  be  determined. 
2.  That  the  deed  does  not  contain  any  description  of  the  real 
estate  conveyed,  or,  at  least,  is  ambiguous  and  uncertain  as 
to  such  description.  3.  That  the  deed  does  not  specify  the 
time  when  the  purchaser  at  the  sale  was  entitled  to  a  deed. 
4.  That  it  appears  from  the  assessment-roll  of  the  year  1894 
on  which  the  sale  was  made  that  there  were  two  assessments, 
the  regular  assessment  for  the  bond  issue  and  a  special 
assessment  voted  by  the  people  of  the  district  for  expenses 
for  the  year,  and  these  assessments  are  not  separately  set 
out  either  in  the  notice  of  sale,  or  in  the  certificate  of  sale 
or  in  the  deed. 

The  first  ground  of  objection  was  answered  by  the  evidence 
showing  that  the  description  was  in  fact  sufficient  to  clearly 
identify  the  land.  {Best  v.  Wohlford,  144  Cal.  733,  [78 
Pac.  293].  See,  also,  Baird  v.  Monroe,  150  Cal.  560,  [89  Pac. 
352].) 

The  second  ground  of  objection  is  based  on  the  claim  that 
the  deed  does  not  show  what  portion  of  or  interest  in  the 
described  premises  was  sold,  the  law  providing  that  ''the 
person  who  will  take  the  least  quantity  of  the  land  .  .  .  and 
pay  the  assessments  and  costs  due,  including  two  dollars  to 
the  collector  for  the  duplicate  certificate  of  sale,  is  the  pur- 
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chaser."  (Act  of  March  7,  1887,  sec.  27,  Stats.  1887,  p.  39.) 
A  labored  effort  is  made  in  this  behalf  to  show  that  the  deed 
purports  to  convey  the  **  least  quantity,  or  smallest  portion  of 
the  said  land,"  without  designating  what  such  least  quantity 
or  smallest  portion  is,  thus  leaving  the  deed  without  descrip- 
tion of  the  exact  property  conveyed.  Such,  however,  is  not 
a  fair  or  reasonable  construction  of  the  provisions  of  the 
deed.  The  deed,  having  theretofore  given  a  description  of 
the  parcel  of  land,  and  stated  that  the  collector  offered  for 
sale  the  least  quantity  or  smallest  portion  thereof  to  pay  the 
assessments,  etc.,  and  that  P.  J.  Anshutz  was  the  bidder 
who  was  willing  to  take  the  least  quantity  thereof  and  pay 
the  assessments,  etc.,  stated  **That  the  said  least  quantity  or 
smallest  portion  of  the  said  land  lying  and  being  within  the 
said  Escondido  Irrigation  District,  county  and  state  afore- 
said, described  as  follows,  to-wit: 

'*Lot  four  (4)  block  one  hundred  seventy  eight  (178),  14.42 
acres,  Rancho  Rincon  del  Diablo,  was  by  said  William 
Beckeler,  collector  aforesaid,  struck  off  to  the  said  P.  J. 
Anshutz,  who  paid  the  full  amount  of  said  assessments,  costs 
and  charges,  and  therefore  became  the  purchaser  of  the  last 
described  piece  or  parcel  of  land.  That  the  said  real  estate 
last  aforesaid  was  sold  for  assessments,  and  subject  to  re- 
demption ..." 

The  granting  clause  stated  that  the  collector  thereby 
granted,  etc.,  **all  that  lot,  piece  or  parcel  of  land  so  sold 
and  hereinbefore  and  lastly  described  in  this  deed."  To 
our  minds  this  clearly  shows  that  the  whole  of  said  lot  4 
was  the  least  quantity  which  any  bidder  was  willing  to 
take,  and  that  such  whole  was  in  fact  sold,  and  was  intended 
to  be  conveyed  by  the  deed. 

The  objection  that  the  deed  did  not  specify  the  time  when 
the  purchaser  at  the  sale  was  entitled  to  a  deed,  evidently 
meant  that  it  was  defective  in  not  showing  that  the  certificate 
of  sale  contained  a  sufificient  specification  of  the  time  when 
the  purchaser  would  be  so  entitled,  for  there  was  in  the  law 
applicable  no  other  requirement  in  this  behalf.  The  law 
required  the  certificate  to  specify,  among  other  things,  the 
time  when  the  purchaser  will  be  entitled  to  a  deed,  (Act  of 
March  7,  1887,  sec.  27,  Stats.  1887,  p.  40),  and  also  that  the 
matters  stated  in  the  certificate  must  be  recited  in  the  deed. 
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(Sec.  30  of  same  act,  and  sec.  48  of  Act  of  March  31,  1897, 
[Stats.  1897,  p.  271].)  The  recital  in  the  deed  in  this  con- 
nection  was:  **And,  whereas,  said  certificate  stated  that  unless 
the  said  real  estate  was  redeemed  within  twelve  months  from 
date  of  such  sale,  the  purchaser  thereof  would  be  entitled 
to  a  deed  thereof.  That  said  certificate  of  sale  bears  date  the 
18th  day  of  February,  1895,  the  day  of  said  sale."  This 
shows  a  plain  statement  in  the  certificate  that  the  purchaser 
would  be  entitled  to  a  deed  at  the  expiration  of  twelve  months 
from  the  eighteenth  day  of  February,  1895,  which  sufficiently 
complied  with  the  requirement  of  the  statute  in  that  behalf. 

The  fourth  objection  rested  entirely  on  matters  not  shown 
on  the  face  of  the  tax-deed,  and  was  not  a  good  objection 
to  the  introduction  of  the  deed  as  prima  facie  evidence  of  the 
correctness  of  the  prior  proceedings.  (Act  of  1897,  sec.  48, 
Stats.  1897,  p.  271.) 

It  thus  appears  that  none  of  the  objections  to  the  admission 
of  the  deed  in  evidence  was  good.  It  should  have  been 
received,  and  so  received  would  have  made  a  prima  facie 
case  for  defendants. 

2.  It  should  be  needless  to  say  that  the  trial  court  having 
refused  to  admit  any  evidence  in  support  of  the  tax  title, 
it  was  error  to  allow  plaintiff  to  introduce  evidence  in  rebuttal 
for  the  purpose  of  showing  that  the  tax-deed  was  invalid  by 
reason  of  defects  in  the  proceedings.  In  view  of  the  ruling 
of  the  court  on  the  tax-deed,  there  was  no  case  for  plaintiff 
to  meet  so  far  as  the  alleged  tax-deed  was  concerned.  Plain- 
tiff, however,  urges  that  the  evidence  so  admitted  shows  that 
the  attempted  conveyance  under  the  tax-sale  was  invalid, 
and  no  prejudice  therefore  could  have  accrued  to  defendants 
by  reason  of  the  exclusion  of  the  deed,  and,  also,  that  if  the 
judgment  must  be  reversed  on  account  of  the  ruling  on  the 
deed,  this  court  should  for  the  purposes  of  a  new  trial  pass 
upon  the  objections  presented  by  the  evidence  admitted  in 
rebuttaL    This  we  will  proceed  to  do. 

One  of  the  two  objections  presented  upon  this  evidence 
was  that  there  was  an  insufficient  description  in  the  notice 
of  sale  of  the  property  to  be  sold.  It  may  be  conceded  that 
such  notice  was  a  thing  to  which  the  taxpayer  was  absolutely 
entitled,  and  that  he  could  not  be  precluded  from  showing 
want  of  legal  notice  by  the  conclusive  evidence  provision  as 
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to  the  effect  of  a  deed.  The  property  was  assessed  to  one 
J.  Mirandetti.  The  notice  of  sale,  so  far  as  is  necessary  to 
show  the  facts  upon  which  this  objection  is  based,  was  as 
follows: 

Taxes 
**Name  and  Description  Valuation.        Perc'tg 

Costs. 

$  $ 

''Miller  E  S  lot  2  b  170  R  E  del  Diablo 

•*5  acre?  175  6  97 

**imp  600  22  18 

''Mirandetti  J  lot  4  b  178  '' 

''U  42-100  acres  505  19  17" 

The  ditto  marks,  which  are  of  universal  usage  and 
which  could  not  be  misunderstood,  and  the  letter  **b/'  which 
in  the  connection  in  which  it  appears  could  mean  nothing 
but  ** block/'  show  the  property  to  be  lot  4  in  block  178  R.  R. 
del  Diablo.  The  notice,  which  is  set  forth  in  full  in  the 
transcript,  describes  many  subdivisions  as  being  of  the  **R.  R. 
del  Diablo,"  and  makes  it  apparent  that  it  constituted  a 
large  part  of  the  irrigation  district.  We  do  not  see  how  the 
owner  of  lot  4  in  block  178  of  the  Rancho  Rincon  del  Diablo 
could  have  failed  to  know  therefrom  exactly  what  property  was 
referred  to,  and  if  this  be  true,  the  description  was  sufficient 
In  addition,  the  notice  specified,  immediately  after  the  speci- 
fication of  the  date  upon  which  the  sale  would  be  made,  that 
certain  ''abbreviations  throughout  the  advertisement  are  used 
as  follows:  .  .  .  'R.  R.  del  Diablo'  for  Rancho  Rincon  del 
Diablo."  We  know  of  no  reason  why  the  taxpayer  was  not 
required  to  observe  this  part  of  the  notice,  which  left  no 
room  for  conjecture  or  surmise  as  to  the  meaning  of  the 
abbreviation.     The  notice  sufficiently  complied  with  the  law. 

The  only  remaining  objection  to  the  validity  of  the  pro- 
ceedings was  that  the  evidence  introduced  by  plaintiff  showed 
that  the  sale  was  made  on  two  separate  assessments  and 
levies,  and  that  the  amounts  of  these  are  not  separately  stated 
in  either  notice  of  sale,  certificate  of  sale  or  deed.  The 
assessment-book  of  the  district  for  the  year  1894  had  two 
columns,  one  being  for  the  amount  of  assessment  for  the 
bond  fund  which  the  truces  were  required  to  levy  annually, 
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and  the  other  being  for  the  special  assessment  for  the  purpose 
of  paying  expenses  of  organization,  including  salaries  of 
officers  and  employees.  In  these  columns  opposite  the  name 
of  each  taxpayer  and  the  description  and  valuation  of  his 
property  were  placed  the  respective  amounts  due  on  each 
assessment,  the  entries  in  the  case  of  Mirandetti  being,  in 
the  bond  assessment  column  $14.04,  and  in  the  special  assess- 
ment column  $3.74.  In  the  notice  of  sale,  as  we  have  seen, 
there  was  no  specification  of  these  separate  amounts,  the 
statement  being  simply  that  the  amount  of  taxes  paid,  per- 
centage, and  costs  due  was  $19.17,  which  was  the  aggregate 
of  the  $14.04  and  $3.74,  and  the  penalty  for  delinquency  and 
accrued  costs.  The  certificate  of  sale  stated  that  the  assess- 
ments were  levied  for  the  year  1894,  the  amount  thereof 
being  $17.78  (the  aggregate  of  the  two  assessments),  and 
that  the  sale  was  to  pay  such  assessments,  amounting  to  $17.78, 
and  the  further  sum  of  $3.39  costs,  including  two  dollars  for 
the  duplicate  certificate  of  sale.  The  deed  was  the  same  in 
this  respect  as  the  certificate. 

We  find  nothing  in  the  law  applicable  to  these  proceedings 
which  required  either  notice  of  sale,  certificate  of  sale,  or 
deed  to  state  separately  the  amount  of  each  of  these  assess- 
ments. The  special  assessment  provided  for  is  one  which 
the  directors  are  required,  if  the  same  is  voted  by  the  electors, 
to  levy  at  the  time  of  the  annual  levy,  and  when  so  levied 
it  is  to  be  entered  in  the  assessment-roll  by  the  secretary  of 
the  board,  '*and  collected  at  the  same  time  and  in  the  same 
manner  as  other  assessments  provided  for  herein."  (Act  of 
1887,  sec.  41,  Stats.  1887,  p.  44.)  A  single  proceeding  for 
the  collection  of  the  aggregate  amount  due  on  the  various 
assessments  shown  by  the  assessment-book  for  the  year  was 
contemplated.  The  statute  in  regard  to  delinquent  list  and 
notice  simply  provided  that  the  delinquent  list  must  contain 
^'the  amount  of  the  assessments  and  costs  due  opposite  each 
name  and  description."  A  statement  of  the  aggregate  amount 
of  all  assessments,  percentage  for  delinquency,  and  costs 
appears  to  be  a  literal  compliance  with  this  requirement.  It 
has  been  held  in  regard  to  state  and  county  taxes  that,  under 
a  statute  requiring  the  delinquent  list  to  state  **the  amount 
of  taxes,  penalties,  and  costs  due,  opposite  each  name  and 
description,"  it  is  not  necessary  to  state  separately  the  items 
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of  taxes,  penalties,  and  costs,  a  statement  of  the  total  amount 
being  all  that  the  law  requires.  {Chapman  v.  Zoberlein,  152 
Cal.  216,  [92  Pac.  188].)  The  certificate  and  deed  were 
required  to  give  simply  **the  amount  and  the  year  of  the 
assessment,  and  the  amount  paid."  This  means  the  total 
assessment  charge  shown  by  the  roll  for  the  year.  Both 
certificate  and  deed  showed  this  amount  to  be  $17.78,  the 
costs  to  be  $3.39,  and  the  amount  paid  to  be  $21.17.  We 
think  the  statute  was  fully  complied  with  in  this  matter. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 

Shaw,  J.,  McFarland,  J.,  Sloss,  J.,  Lorigan,  J.,  and  Hen- 
shaw,  J.,  concurred. 


[L.  A.  No.  1943.    Department  Two.— February  10,  1908.] 

G.  C.  CADY,  Appellant,  v.  CITY  OF  SAN  BERNARDINO, 
and  LYTLE  CREEK  POWER  COMPANY,  Respond- 
ents. 

Municipal  CtoBPORATioNa— Proposal  of  Citt  Council  fob  Lighting  of 
City — Flexible  Method  Peopeb. — In  performing  the  duty  of  a  city 
council  to  provide  the  city  with  adequate  lights,  it  is  not  required^ 
in  its  proposal  for  bids,  to  fix  the  absolute  number  of  lights  required, 
which  might  be  increased  or  diminished  according  as  the  population 
of  the  city  might  be  increased  or  diminished;  but  it  was  proper 
to  call  for  bids  for  a  supply  of  lights  of  a  designated  character  and 
candle-power,  burning  for  a  designated  time,  at  so  much  per  week  or 
month  for  each  light  required  by  the  city,  which  is  the  usual 
method  adopted  by  municipal  corporations. 

Id. — Requibement  of  Check  fob  Benefit  of  City  Ended  by  Contract 
— Untenable  Suit  by  Taxpayer. — The  object  of  the  requirement 
of  a  ten-per-cent  check  accompanying  a  bid  is  for  the  benefit  of  the 
city,  to  ayoid  possible  loss  in  the  event  that  the  successful  bidder 
should  refuse  to  enter  into  the  contract;  and  where  the  contract  is 
entered  into  the  purpose  of  the  requirement  is  at  an  end.  A  taxpayer 
cannot,  after  the  contract  is  let  under  a  proper  method,  maintain  a. 
suit  to  avoid  it,  either  on  account  of  the  method  employed  or  for 
the  insufficiency  of  the  required  check  for  ten  per  cent  of  the  bid, 
whatever  objection  he  might  have  made  for  such  insufficiency  before: 
the  contract  was  let. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Saa 
Bernardiuo  County.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Byron  Waters,  for  Appelltpit. 

The  charter  is  the  measure  of  the  power  of  the  city  in 
making  contracts.  (Argenti  v.  San  Francisco,  16  Cal.  255; 
McCracken  v.  San  Francisco,  16  Cal.  591;  Zottman  v.  San 
Francisco,  20  Cal.  97,  81  Am.  Dec.  96 ;  Pimental  v.  San  Fran^ 
Cisco,  21  Cal.  351;  French  v.  Teschemacher,  24  Cal.  519; 
People  V.  Coon,  25  Cal.  649 ;  Herzo  v.  San  Francisco,  33  Cal. 
134;  Nicholson  Pavement  Co.  v.  Painter,  35  Cal.  699;  Ex 
parte  Frank,  52  Cal.  608,  28  Am.  Rep.  642 ;  McCoy  v.  Briani^ 
53  Cal.  247,  250;  Los  Angeles  Gas  Co.  v.  Toberman,  61  Cal. 
199 ;  San  Francisco  Gas  Light  Co.  v.  Dunn,  62  Cal.  580 ;  Glea- 
son  V.  Spray,  81  Cal.  217,  15  Am.  St.  Rep.  47,  22  Pac.  551; 
Connor  v.  Southern  California  Motor  R.  Co.,  101  Cal.  429^ 
35  Pac.  990;  Santa  Cruz  Rock  Paving  Co.  v.  Broderick,  113. 
Cal.  628,  45  Pac.  863 ;  Frick  v.  Los  Angeles,  115  Cal.  512,  47 
Pac.  250;  Times  Publishing  Co.  v.  Weatherby,  139  Cal.  618, 
73  Pac.  465;  Wichmann  v.  City  of  Placerville,  147  Cal.  162, 
81  Pac.  537;  Fountain  v.  City  of  Sacramento,  1  Cal.  App. 
461,  82  Pac.  637;  1  Dillon  on  Municipal  Corporations,  sees. 
21,  39,  449;  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  pp.  1159,. 
1168;  Sutherland  on  Statutory  Construction,  sec.  454.) 

Gre^g  &  Surr,  Ralph  E.  Swing,  and  Seward  A.  Simons,, 
for  Respondents. 

Bids  for  water  and  lights  are  not  required  to  be  supplied 
under  the  express  terms  of  the  charter.  (Const.,  art.  XI^ 
sec.  19;  Contra  Costa  Water  Co.  v.  Breed,  139  Cal.  432, 
73  Pac.  189;  Denninger  v.  Recorder's  Court,  145  Cal.  632,  79 
Pac.  360;  Harlem  Gas  Co.  v.  New  York,  33  N.  Y.  309;  Tan- 
ner V.  Town  of  Auburn,  37  Wash.  38,  79  Pac.  494.) 
The  mode  of  letting  the  contract  for  the  city  lighting  was 
that  usually  employed  by  municipal  corporations.  {State 
V.  City  of  Phillipsburg,  23  Mont.  44,  57  Pac.  408;  City  of 
Baxter  Springs  v.  Baxter  Springs  Light  &  Power  Co.,  64  Kan. 
591,  68  Pac.  64;  Vincennes  v.  Citizens'  Gas  Light  &  Coke  Co.^ 
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132  Ind.  114,  16  L.  R.  A.  485,  487,  31  N.  E.  573;  Town  of 
Colorado  City  v.  Townsend,  9  Colo.  App.  249,  47  Pac.  663; 
Altgelt  V.  San  Antonio,  81  Tex.  436,  17  S.  W.  75,  13  L.  R.  A. 
386;  Illinois  Trust  and  Savings  Bank  v.  Arkansas  City,  76 
Fed.  271,  22  C.  C.  A.  171;  Detroit  v.  Circuit  Judge,  79  Mich. 
389,  44  N.  W.  622;  Attorney -General  v.  Detroit,  26  Mich.  263, 
270.  The  bid  of  ten  per  cent  was  for  the  benefit  of  the  city 
and  cannot  be  assailed  after  the  contract  is  entered  into  and 
the  bond  for  its  performance  given.  {Fletcher  v.  Prather, 
102  Cal.  413,  36  Pac.  658;  Rice  v.  Board  of  Trustees,  107 
Cal.  402.) 

IIENSHAW,  J. — This  action  was  brought  by  plaintiff,  as 
a  taxpayer  of  the  city  of  San  Bernardino,  to  obtain  a  judg- 
ment against  the  defendants  to  the  effect  that  a  certain  con- 
tract which  had  been  entered  into  between  them  for  the 
furnishing  of  illuminating  light  to  the  city  of  San  Bernar- 
dino was  void.  A  general  demurrer  to  the  complaint  was 
sustained.  Judgment  followed  for  defendants  and  plaintiff 
appeals. 

The  city  of  San  Bernardino  called  for  proposals  and  bids 
for  the  furnishing  of  electric  light  to  the  city  under  section 
140  of  its  charter.  The  section  provides  that  no  supplies, 
material,  or  other  item  of  expenditure,  for  an  amount  ex- 
ceeding three  hundred  dollars,  except  for  personal  services, 
shall  be  ordered  or  purchased  by  the  mayor  and  common 
council,  except  after  first  advertising  for  sealed  proposals, 
and  awarding  the  contract  to  the  lowest  and  best  bidder, 
''which  proposal  must  be  accompanied  by  a  certified  check 
in  an  amount  not  less  than  ten  per  cent  of  the  sum  bid, 
which  check  must  be  forfeited  to  the  city  upon  failure  of 
the  person,  firm,  or  corporation  bidding  to  enter  into  the 
contract  awarded";  and  a  sufficient  bond  payable  to  the 
city,  with  two  or  more  sureties,  or  a  surety  company  bond, 
shall  be  required  to  secure  a  faithful  performance  of  each 
contract  awarded. 

The  propositions  advanced  by  appellant  against  the  con- 
tract, and  upon  which  he  asserts  it  to  be  absolutely  void,  are 
based  upon  what  he  conceives  to  be  violations  of  this  provision 
of  the  charter.  Herein  he  contends  that  the  contract  is  void 
because  the  call  for  bids  did  not  specify  any  particular  number 
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of  lights,  nor  the  candle-power  thereof,  which  the  city  would 
require.  In  this  respect,  the  bid  of  the  Power  Company, 
which  is  set  forth  at  length  in  the  complaint,  shows  that  the 
company  agreed  to  furnish  such  a  number  of  lamps  and 
lights  as  the  city  might  require,  describing  the  lamps  and 
their  candle-power  at  the  price  of  $4.49  for  each  lamp  during 
each  and  every  calendar  month  of  the  term.  The  call  for 
the  proposals  declared  that  the  bidder  should  furnish  a  state- 
ment of  detail  of  the  kind  of  light  he  proposes  to  furnish, 
the  candle-power  thereof  and  the  price,  for  each  light,  per 
month,  or  otherwise. 

It  is  next  contended  that  the  certified  check  with  which 
the  defendant  power  company  accompanied  its  bid  was  only 
for  fifty  dollars,  and  that  under  the  nature  of  the  call  for 
bids,  no  bidder  could  tell  what  amount  should  be  named 
in  the  certified  check  accompanying  the  bid ;  and 

Finally,  it  is  urged  that  the  provisions  of  the  charter  do 
not  admit  of  the  making  of  a  contract  containing  the  uncer- 
tain element  as  to  the  number  of  lamps,  or  lights,  which  the 
city  might  require;  that,  in  other  words,  the  call  for  bids 
should  have  prescribed  the  precise  number  of  lights  which 
the  needs  of  the  city  exacted. 

Upon  all  these  points,  as  appellant  declares,  he  relies  on 
the  familiar  principle  that  the  mode  prescribed  by  the  charter 
of  the  city  is  the  only  mode  for  the  exercise  of  the  power 
conferred,  and  that  in  the  respects  above  enumerated  there 
is  a  departure  from  that  mode  so  flagrant  as  to  render  the 
contract  void.  Respondent  makes  answer  that  the  charter 
provision  in  question  has  no  applicability  to  a  contract  of 
a  city  for  supplying  it  with  gas,  or  other  illuminating  light, 
and  that  such  has  been  held  where  the  question  was  the  fur- 
nishing of  a  municipality  with  water  {Contra  Costa  Water 
Co.  V.  Breed,  139  Cal.  432,  [73  Pac.  189],  that  the  same 
reasoning  and  rule  under  section  19  of  article  XI  of  the 
constitution,  should  apply  to  the  furnishing  of  light  {Den- 
ninger  v.  Recorder's  Court,  145  Cal.  632,  [79  Pac.  360] ;  Ear- 
hm  Gas  Co.  v.  New  York,  33  N.  Y.  309).  But,  without  paus- 
ing to  decide  this  question,  and  for  the  purposes  of  this  case, 
taking  the  position  which  most  strongly  favors  the  appellant, 
we  are  still  of  the  opinion  that  the  trial  court's  ruling,  sustain- 
ing the  demurrer,  was  sound.     The  first  objection,  that  the 
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council  should  have  fixed  the  absolute  number  of  lights 
required,  upon  which  number  alone  proposals  were  to  be 
received,  is  not  sustained  by  reason  or  authority.  It  was 
the  duty  of  the  officers  of  the  municipality  to  provide  the 
city  with  adequate  light.  As  the  city  should  increase  or 
decrease  in  population,  more  or  fewer  lights  would  be  required. 
It  would  be  absurd  to  exact  that  the  city  should  advertise 
for  and  specify  the  number  of  lights,  when  during  the  life 
of  the  contract  its  need  might  be  for  five  times  the  number, 
or,  upon  the  other  hand,  when  from  calamity,  or  other  cause, 
its  necessities  might  be  reduced  to  one  fourth  of  the  prescribed 
number.  The  simple,  direct,  and  understandable  method 
was  that  employed,  to  call  for  a  supply  of  lights  of  desig- 
nated character  and  candle-power,  burning  for  a  designated 
time,  at  so  much  per  week  or  month.  This  was  the  method 
adopted,  and  is  the  general  method  (State  v.  City  of  Phillips' 
burg,  23  Mont.  16,  [57  Pac.  405] ;  Baxter  Springs  v.  Baxter 
L.  c&  P.  Co.,  64  Kan.  591,  [68  Pac.  64] ;  Vincennes  v.  Citizens' 
O.  cfe  L.  Co.,  132  Ind.  114,  [31  N.  E.  573],  16  L.  R.  A.  487; 
Town  of  Colorado  City  v.  Townsend,  9  Colo.  App.  249,  [47 
Pac.  663] ;  Altgelt  v.  San  Antonio,  81  Tex.  436,  [17  S.  W.  75], 
13  L.  R.  A.  386 ;  Illinois  Trust  and  Savings  Bank  v.  Arkansas 
City,  76  Fed.  271,  [22  C.  C.  A.  171]. 

The  second  contention  of  appellant  that  the  bid  of  the 
power  company  was  not  accompanied  by  a  certified  check 
to  the  amount  of  ten  per  cent  of  the  bid  is  equally  untenable. 
In  the  first  place,  it  would  be  difficult  under  the  circumstances 
of  this  bid  for  the  company  to  have  determined  with  exactness 
what  would  have  amounted  to  ten  per  cent  and  a  court  would 
be  reluctant  in  such  a  case  where  a  bona  fide  bid  was  pre- 
sented to  overthrow  it  upon  such  narrow  ground.  But,  of 
more  consequence  still,  is  this  consideration:  the  requirement 
that  a  certified  check  for  ten  per  cent  of  the  amount  shall 
accompany  the  bid  is  one  wholly  for  the  benefit  of  the  city 
to  avoid  possible  loss  in  the  event  that  the  successful  bidder 
should  refuse  to  enter  into  the  contract,  thus,  perhaps,  entail- 
ing the  necessity  of  re-advertising.  It  is  conceivable  that  a 
taxpayer  might  have  a  grievance  which  would  be  heard  in 
court  to  prevent  the  consideration  by  the  officials  of  such  a 
bid  not  so  accompanied  by  the  ten-per-cent  certified  check, 
but  that  grievance  is  certainly  at  an  end  when  the  bidder, 
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in  good  faith,  and  under  an  approved  bond,  has  entered  into 
the  contract.  Such  is  the  condition  here.  The  purpose  of 
the  requirement  was  at  an  end  when  the  contract  was  entered 
into,  and  as  this  proceeding  is  brought  after  that  fact  and 
to  avoid  the  very  contract,  the  appellant  is  without  standing 
upon  this  proposition. 
The  judgment  appealed  from  is,  therefore,  aflSrmed. 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 


[L.  A.  No.  2065.    Department  Two.— Pebmary  10,  1908.] 

In  the  Matter  of  the  Estate  of  LUTELLUS  DOOLITTLB, 
Deceased.  WILLIAM  S.  DOOLITTLE  and  ALVIRA 
MARLING,  Contestants  of  Will,  Respondents,  v.  L.  D. 
DAVENPORT,  Proponent  of  WiU,  Appellant. 

Wills— Contest  of  Probate  —  Conflictino  Evidence  —  Support  of 
Finding. — The  rule  that  a  verdict  or  finding  will  not  be  disturbed 
upon  appeal  where  there  is  a  real  and  substantial  conflict  of  evidence 
on  the  issue  of  facts  involved  applies  to  litigation  over  the  validity 
of  wills,  as  well  as  to  anj  other  kind  of  litigation.  Upon  a  contest 
of  the  probate  of  a  will,  where,  notwithstanding  conflicting  evi- 
dence, there  was  sufficient  evidence  and  circumstances  in  proof  to 
sustain  the  court  in  finding  that  when  the  will  was  made  the 
deceased  was  of  unsound  mind  and  incapable  of  making  a  will,  and 
that  the  proposed  will  was  not  his  will,  such  finding  cannot  be 
disturbed. 

Id.  — Order  Denying  New  Trial  —  Newly  Discovered  Evidence  — 
CuMULATivB  Proof. — ^Where  a  new  trial  for  newly  discovered  evi- 
dence is  denied  the  order  will  be  sustained,  independently  of  the 
question  of  laches,  where  the  affidavits  are  of  little  importance  or 
are  merely  cumulative. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Anireles  County  denying  a  new  trial.  Curtis  D.  Wilbur, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gavin  W.  Craig,  and  Frank  C.  Vaughn,  for  Appellant 

Frank  James,  ;for  Respondents. 
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McFARLAND,  J. — This  appeal  arises  out  of  a  contest  over 
the  probate  of  the  alleged  will  of  Lutellus  Doolittle,  deceased. 
The  proponent  is  L.  D.  Davenport,  who  is  the  main  beneficiary 
in  the  will  and  named  therein  as  executor.  The  contestants 
are  a  brother  and  sister  of  the  deceased.  The  case  was  tried 
without  a  jury,  and  the  court  found  that  at  the  time  of  the 
making  of  the  alleged  will  the  deceased  was  of  unsound  mind 
and  incapable,  from  such  unsoundness  of  mind,  of  making  a 
will,  and  that  the  alleged  will  is  not  his  will;  and  judgment 
was  entered  denying  the  probate. 

The  proponent  made  a  motion  for  a  new  trial,  which  was 
denied,  and  from  the  order  denying  the  motion  he  appeals. 

Appellant  makes  two  points  for  a  reversal,  1.  That  the 
evidence  was  not  sufficient  to  justify  the  finding  that  the 
deceased  was  not  of  sound  mind,  and,  2.  That  a  new  trial 
should  be  granted  on  account  of  newly  discovered  evidence. 

1.  This  court  has  a  number  of  times  set  aside  verdicts  up- 
setting wills  in  cases  where  there  was  ample  proof  of  the 
validity  of  the  will  in  question,  and  what  was  claimed  to  be 
conflicting  evidence  was  mere  pretense  and  without  material 
and  substantial  value.  But,  of  course,  the  rule  that  a  verdict 
or  finding  will  not  be  disturbed  where  there  is  a  real  and 
substantial  conflict  of  evidence  on  the  issue  of  fact  involved, 
applies  to  litigation  over  the  validity  of  wills  as  well  as  any 
other  kind  of  litigation;  and,  in  our  opinion,  this  rule  as 
to  conflicting  evidence  applies  to  the  case  at  bar  and  to  the 
finding  that  the  deceased  was  of  unsound  mind  and  incapable 
of  making  a  will  at  the  time  of  the  alleged  making  of  the 
will  here  in  question.  We  will  not  notice  in  much  detail  the 
evidence  on  which  the  finding  is  based,  but  will  notice  only 
a  few  leading  circumstances.  The  document  in  question  was 
signed  by  the  deceased,  by  making  his  mark,  at  the  hospital 
of  the  National  Soldiers'  Home  of  Los  Angeles  County, 
about  ten  o'clock  a.  m.  of  February  26,  1905.  He  had  been 
in  the  hospital  several  days  suffering  from  an  attack  of  acute 
pneumonia,  which  caused  his  death.  He  was  in  an  exceedingly 
weak  and  feeble  condition  physically.  One  of  appellant's 
witnesses  says:  '*!  saw  Mr.  Doolittle  make  his  mark.  He 
tried  to  write  his  name  but  could  not  do  it.  He  was  weak 
and  could  not  sit  up  straight  in  bed."  The  evidence  shows 
that  he  was  evidently  about  as  weak  and  feeble  physically 
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as  a  man  can  well  be  and  still  live.  He  was  dying  at  the  time 
of  the  alleged  making  of  the  will.  Dr.  Parker,  a  subscribing 
witness,  and  a  witness  for  appellant  at  the  trial,  speaking  of 
the  condition  of  the  deceased  at  the  time  of  the  making  of 
the  will,  said:  **He  was  a  dying  man,  of  course."  And  he 
died  within  an  hour  thereafter.  Of  course,  a  man  may  be 
extremely  weak  and  feeble  physically,  and  may  be  in  a 
dying  condition,  and  yet  retain  his  mental  faculties  and  will 
power  to  such  an  extent  as  to  enable' him  to  make  a  valid  will; 
but  such  a  feeble  and  dying  condition  is  entitled  to  consider- 
ation in  determining  his  mental  capacity,  and  is  of  marked 
significance  when  there  is  also  evidence  tending  directly  to 
show  his  feeble  mental  condition.  There  is  evidence  that  he 
was,  part  of  the  time  at  least,  in  a  state  of  dumbness  and 
deep  stupor.  He  died  in  a  cot  in  the  hospital  surrounded 
by  other  cots  in  close  proximity  occupied  by  other  patients. 
About  seven  o'clock  in  the  morning,  an  hour  or  two  before 
the  making  of  the  will,  one  of  the  attendants  at  the  hospital 
brought  the  deceased  his  breakfast  and  spoke  to  him,  but 
could  not  get  any  answer.  '*He  appeared  to  be  asleep  and 
drowsy."  He  did  not  eat  anything.  Afterwards  at  about 
10:30  o'clock  he  again  asked  the  deceased  if  he  wanted  to 
eat  anything,  but  could  get  no  answer.  Dr.  Parker,  appel- 
lant's witness,  speaking  of  the  time  of  the  making  of  the  will, 
says:  '*He  was  very  sick,  slightly  drowsy,  but  when  aroused 
and  spoken  to  he  answered  clearly  and  rationally.  ...  He 
could  speak  but  with  some  difficulty."  There  was  other 
evidence  pointing  in  the  same  direction.  Moreover,  the  will 
was  written  by  the  appellant  and  there  was  a  sharp  conflict 
of  evidence  as  to  whether  the  deceased  was  a  moving  party 
in  having  the  will  made,  whether  he  dictated  it  to  the  appel- 
lant or  whether  the  latter  first  read  the  various  paragraphs 
and  then  asked  the  deceased  if  it  was  what  he  wanted.  When 
appellant  came  to  the  cot  of  the  deceased  to  write  the  will, 
he  asked  one  Griffith  to  be  a  subscribing  witness,  and  to  take 
notice  '*of  what  was  going  on  there  that  morning."  The 
witness  said  **my  bed  was  right  there  and  I  sat  down  and 
listened  to  the  whole  business."  When  asked  **if  Mr.  Doo- 
little gave  the  substance  of  the  will  to  Davenport  as  he  wrote 
it,"  he  answered,  **Well,  no,  I  could  not  say  that."  Again 
he  said,  *'I  did  not  hear  Mr.  Dooliftle  say  anything  that 
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morning  that  I  remember  of  besides  asking  Mr.  Davenport 
to  read  one  part  of  the  will  over  again.  I  didn't  hear  him 
give  any  directions  at  all  as  to  whom  he  wished  to  dispose 
of  his  property."  The  witness  Wallingford  testified  that  he 
was  present  when  the  will  was  drawn.  He  testified  that 
appellant  ** would  read  a  Itttle  ways  and  ask  him  if  that  was 
satisfactory  to  him,  and  he  would  say,  yes,  it  is  right." 

Q.  **Did  it  happen  like  this,  that  Davenport  would  read  a 
little  and  ask  Doolittle  if  that  was  satisfactory  to  him^  and 
Doolittle  would  say  yest" 

A.  '*Well,  that  was  just  the  way  it  was." 

The  appellant  testified  that  on  the  morning  when  the  will  was 
made  he  went  to  the  ward  where  the  deceased  was,  at  the  re- 
quest of  a  Dr.  Hasset,  who  had  informed  him  that  Doolittle 
wanted  to  settle  up  his  aflfairs.  He  testified  that  when  he  went 
to  the  cot  occupied  by  Doolittle  he  said  **Qood  morning,"  and 
Doolittle  replied,  **They  say  I  can't  get  well.  Do  you  think 
80,  Mr.  Davenport  t"  Davenport  replied  that  he  was  afraid 
it  was  so.  Doolittle,  according  to  Davenport's  testimony,  then 
said  that  he  wanted  his  afl:airs  settled,  saying  nothing,  how- 
ever, about  a  will,  and  Davenport  told  him  it  would  be  neces- 
sary for  him  to  make  a  written  will.  But  another  witness, 
Barth,  testified  that  upon  that  morning  he  saw  Davenport 
coming  into  the  ward;  that  he  went  to  Doolittle 's  cot  and 
said,  ** Hello,  Dooley,  you  remember  me?"  There  was  other 
evidence,  some  of  which  is  hereinbefore  referred  to,  tending 
to  show  that  the  appellant,  and  not  Doolittle,  was  the  moving 
party  in  having  the  will  made.  Indeed,  it  is  highly  probable 
that  if  the  deceased  had  not  been  ** roused  and  spoken  to," 
and  the  making  of  the  will  pressed  upon  him,  it  never  would 
have  been  made.  The  fact  is  significant — outside  of  the 
question  of  undue  influence,  which  is  not  raised  here — for, 
if  the  purpose  of  making  the  will  had  originated  with  the 
deceased,  and  he  had,  of  his  own  motion,  carried  that  purpose 
into  effect,  those  facts  would  have  been  important  evidence 
to  the  point  that,  notwithstanding  his  feeble  and  dying  condi- 
tion, he  still  had  the  will  power  and  the  mental  capacity  to 
make  the  will.  But  if  he  was  merely  the  passive,  half  con- 
scious assenter  to  the  dictation  of  another  person,  that  fact 
would  be  consistent  with  and  corroborative  of  the  want  of 
testamentary  capacity  found  by  the  court.    There  are  other 
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facts  and  circumstances  urged  by  respondents  in  support 
of  the  judgment  which  we  will  not  discuss.  The  evidence 
and  circumstances  referred  to  are  sufficient  to  support  the 
finding  excepted  to;  and  there  is  no  warrant  for  us  to  hold 
that,  notwithstanding  that  evidence  and  the  peculiar  circum- 
stances surrounding  the  alleged  making  of  the  will,  the  court 
should  have  found  the  other  way. 

2.  As  to  the  ground  of  newly  discovered  evidence,  it  is 
sufficient  to  say  that,  waiving  the  question  of  laches,  the  affi- 
davits offered  are  either  of  little  importance,  or  are  merely 
cumulative. 

The  order  appealed  from  is  affirmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 


[L.  A.  No.  1877.  In  BaDk.— February  10,  1908.] 

ADELAIDE  M.  BANNING  et  al..  Respondents,  v.  W.  H. 
KREITER  et.  al.,  Appellants. 

Action  to  Bbcoveb  Strip  of  Land  Used  as  Alley- Wat — ^Licenbe — 
Findings  —  Plea  of  Easement  and  Estoppel  —  Failure  to 
Find  —  Beversible  Error. —  In  an  action  to  recover  a  strip  of 
land  which  plaintiffs  claimed  has  been  nsed  as  an  allej-way  bj  mere 
revocable  license,  but  in  which  the  defendants  claimed  an  easement, 
and  supported  the  claim  by  a  plea  of  estoppel  resting  upon  the 
authorized  representations  of  plaintiffs'  agents  in  selling  the  prop- 
erty abutting  thereon  to  the  defendants,  where  the  court  found 
for  the  plaintiffs,  its  failure  to  find  upon  the  defendants'  plea  of 
estoppel  where  there  is  substantial  evidence  to  support  it,  is  revers- 
ible error,  justifying  a  new  trial 

Id.— Beservation  of  Alley-Way  for  Benefit  of  Daughters — Au- 
thorized Representation  to  Abuttino  Purchasers — Support  of 
Estoppel. — Where  a  plaintiff  as  owner  had  reserved  an  alley-way 
for  her  daughters,  and  had  authorised  her  husband  to  employ  real 
estate  agents  to  sell  lots  for  her,  who,  with  the  husband's  consent, 
sold  lots  abutting  thereon,  stating  the  reservation  so  made,  and 
that  the  purchasers  would  have  the  benefit  of  that  alley-way,  and 
in  consideration  thereof  paid  an  increased  price  therefor,  the  facts 
show  an  intended  abandonment  of  the  seller's  existing  right  in  the 
alley-way,  which  will  support  an  estoppel  in  favor  of  the  purchasers 
of  the  abutting  property  relying  thereon. 
CLin  Cal.— J 
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Id. — Exception  to  General  Rule  as  to  Representations  Raising 
AN  Estoppel. — When  the  statement  relates  to  an  intended  aban- 
donment of  an  existing  right,  and  is  made  to  influence  others,  and 
they  have  been  influenced  by  it,  the  ease  is  a  recognized  exception 
to  the  general  rule  that  a  representation  to  constitute  an  estoppel 
must  relate  to  an  existing  fact  and  not  to  a  matter  of  opinion,  or 
promise  of  future  performance;  and  so,  when  purchases  are  made 
upon  representations  by  the  seller  that  abutting  property  owned 
by  him  will  be  maintained  as  a  public  or  private  way  for  the 
benefit  of  the  purchasers,  there  is  an  expression  of  an  intended 
abandonment  of  a  seller's  existing  right  which  will  support  an 
estoppel,  if  the  purchasers  have  relied  upon  it. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  new  trial.    Waldo  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

"Works,  Lee  &  Works,  for  Appellants. 

McNutt  &  Hannon,  and  George  H.  Smith,  for  Respondents. 

HENSHAW,  J. — This  is  an  action  to  recover  possessioa 
of  a  tract  of  land  in  the  city  of  Los  Angeles.  The  controversy 
arises  over  a  strip  twelve  and  a  half  feet  in  width,  extending 
north  from  Requena  Street  a  distance  of  ninety-four  feet. 
This  strip  had  been  used  under  a  claim  of  right  by  defendants 
as  an  alley- way  to  their  property,  which  abutted  upon  it. 
Defendants  contended  for  an  easement  over  the  strip  and 
for  a  right,  so  to  use  it  as  an  alley-way.  This  right  defendant 
Hanniman  supports  by  a  plea  in  estoppel,  and  this  estoppel 
in  turn  arises  from  the  declarations  of  the  authorized  agents 
of  plaintiffs  in  selling  the  property.  The  court  found  for 
plaintiffs,  but  failed  to  find  upon  defendants'  plea  in  estoppel, 
and  this  error  is  here  urged  upon  appeal  from  the  order 
denying  the  motion  for  a  new  trial.  The  omission  of  the 
court  is  prejudicial  error,  if  there  be  any  substantial  evidence 
to  support  the  plea,  and  for  a  determination  of  this  a  consid- 
eration of  the  facts  becomes  necessary. 

In  1881,  Mrs.  Banning,  through  her  husband,  William 
Banning,  employed  a  firm  of  real  estate  agents  to  sell  certain 
city  lots  for  her.  Mrs.  Banning  took  no  personal  part  in 
the  matter,  gave  no  instructions  to  the  real  estate  agents,  but 
intrusted  the  whole  matter  to  her  husband.    She  testifies  that 
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whatever  he  did,  he  did  with  authority.  Mr.  Banning  is 
dead.  Mrs.  Banning  testifies  that,  because  of  the  fact  that 
her  daughters  owned  a  lot  lying  to  the  rear  of  this  twelve- 
and-a-half -foot  strip,  it  was  decided  between  herself  and  her 
husband  to  reserve  this  twelve-and-a-half -foot  strip  as  a  means 
of  ingress  and  egress  to  the  daughters*  land,  but  that  the 
reservation  was  made  wholly  for  her  own  purposes.  One  of 
the  purchasers,  Hanniman,  testifies  that  he  went  to  the  real 
estate  firm  of  Rowan  &  Dobinson,  who  were  the  agents  for 
the  sale  of  these  lots,  to  purchase  lots  76  and  77,  each  with  a 
25-foot  frontage;  that  he  was  told  by  the  real  estate  agents 
that  the  estate  (Mrs.  Banning)  had  reserved  one  half  of  lot 
77  as  an  alley-way,  and  that  by  purchasing  lot  76  and  half 
of  lot  77  he  would  have  a  frontage  on  this  alley-way,  better 
light  for  his  building,  etc.,  and  that  he  would  have  the  right 
to  go  in  and  out  the  alley.  He  then  purchased  the  lot  and 
the  half  lot,  paying  one  hundred  and  fifty  dollars  extra,  over 
and  above  the  regular  asking  price,  on  account  of  the  alley- 
way. Mrs.  Banning  has  no  recollection  of  receiving  this  extra 
price,  and  Mr.  Dobinson  of  the  real  estate  firm  has  no  rec- 
ollection of  having  exacted  it,  but  nothing  disputes  the  posi- 
tive statement  of  Mr.  Hanniman  that  it  was  exacted,  and  that 
he  did  so  pay  it. 

The  turning  point  of  the  matter,  however,  is  to  be  found 
in  the  testimony  of  the  selling  agent  and  the  interpretation 
which  is  to  be  given  to  that  testimony.  So  far  as  it  is 
pertinent  to  this  matter,  it  is  here  quoted.  He  says  that  he 
drew  the  pencil  line  on  the  map  marking  oflP  and  reserving 
the  disputed  twelve  and  a  half  feet.  The  statement  made 
to  Mr.  Hanniman,  with  the  map  before  them  and  the  pencil 
mark  showing  the  reservation,  was  "to  the  effect  that  the 
estate  had  decided  to  reserve  the  west  half  of  that  lot,  in 
order  to  give  an  entrance  in  the  rear  of  the  property  owned 
by  the  minors,  and  that  therefore  he  would  have  the  benefit 
of  that  alley.  .  .  .  We  had  no  conversation  with  Mrs.  Banning 
at  any  time.  All  our  business  was  done  with  Mr.  Banning, 
whom  we  regarded  as  her  agent.  ...  Of  course,  we,  as  agents^ 
should  not  have  dreamed  of  reserving  any  portion  of  the 
lots  offered  for  sale  without  the  consent  of  the  owner,  or 
whom  we  regarded  as  the  owner.  And  the  reservation  was 
made,  with  Mr.  Banning 's  consent,  of  this  twelve  and  a  half 
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feet  for  the  purposes  of  an  alley.  .  .  .  With  reference  to 
the  reservation  of  this  alley,  the  same  representations  were 
made  (to  other  purchasers)  exactly  as  in  the  case  of  Mr. 
Hanniman." 

It  is  settled  that  while,  generally,  a  representation  to 
raise  an  estoppel,  where  the  negotiations  have  ended  in  a 
contract,  must  relate  to  an  existing  fact  and  not  be  a  mere 
expression  of  opinion  or  a  promise  of  future  performance, 
a  well  recognized  exception  to  the  rule  is  presented  where 
the  statenjent  relates  to  an  intended  abandonment  of  an 
existing  right  and  is  made  to  influence  others,  and  they  have 
been  influenced  by  it  {Union  Mutual  Life  Ins,  Co.  v.  Mowry, 
96  U.  S.  544) ;  and  so,  where  purchases  are  made  upon 
representations  by  the  seller  that  abutting  property  owned 
by  him  will  be  maintained  either  as  a  public  street  or  private 
way  for  the  benefit  of  the  purchaser,  here  is  the  expression 
of  an  intended  abandonment  of  a  seller's  existing  right  which 
will  support  an  estoppel,  if  the  purchaser  has  relied  upon  it. 
{Prescoti  v.  Edwards,  117  Cal.  303,  [59  Am.  St.  Rep.  186, 
49Pac.  178].) 

Besides  the  facts  above  set  forth,  and  besides  the  additional 
circumstance  that  during  all  these  years  the  appellants 
have  used  this  passage-way  as  an  alley  under  what  they 
conceived  to  be  their  right,  there  are  further  matters  in 
evidence  which,  while  not  bearing  directly  upon  the  question 
of  estoppel,  have  a  significance  as  tending  to  show  what  was 
in  the  minds  of  the  parties  at  the  time  of  the  contract.  Thus, 
after  the  deed,  it  is  in  testimony  that  Mr.  Banning  congratu- 
lated one  of  the  purchasers  upon  having  made  an  advantageous 
bargain,  since  his  lot  fronted  upon  the  alley.  This,  of  course, 
is  but  a  statement  or  representation  made  after  the  fact,  but 
it  is  of  value  as  showing  what  Mr.  Banning 's  conception  of 
the  matter  was  at  the  time,  which  conception  he  undoubtedly 
conveyed  to  his  agents.  Moreover,  the  city  has  treated  this 
cul  de  sac  as  a  public  way  and  has  levied  no  assessments  upon 
it.  Mrs.  Banning,  who  testifies  to  her  ignorance  of  many  of 
these  matters,  is  chargeable  with  this  knowledge,  and  with 
the  knowledge  came  the  duty,  if  she  regarded  it  as  her  private 
property,  to  see  that  it  bore  its  share  of  the  burden  of  taxation. 

Coming  to  its  ultimate  analysis,  the  controversy  resolves 
itself  to  this :    What  is  the  meaning  of  the  language  employed 
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by  the  agent  in  dealing  with  the  purchaser  t  By  plaintiffs 
it  is  contended  that  the  language  meant  no  more  than  what 
Mrs.  Banning  testified  was  her  imderstanding  of  the  matter; 
that  she  designed  to  reserve  this  strip  for  her  own  purposes 
and  for  such  a  length  of  time  as  she  saw  fit,  as  a  mode  of 
ingress  and  egress  to  the  property  of  her  daughters  in  the 
rear;  that  the  purchasers  of  her  lots  could,  and  did,  use  this 
property  under  license  during  such  time  as  she  chose  to  allow 
the  alley-way  to  remain  open,  but  their  right  to  use  it  was 
under  a  mere  license,  revocable  at  the  owner's  pleasure; 
that  when  Mr.  Dobinson  said,  as  above  quoted,  that  the 
estate  had  decided  to  reserve  the  west  half  of  the  lot  in  order 
to  give  an  entrance  to  the  rear  property  owned  by  the  minors, 
and  that,  therefore,  the  purchaser  would  have  the  benefit 
of  the  alley,  his  language  meant  no  more  than  as  above 
stated,  namely,  that  Mrs.  Banning  was  reserving  for  her  own 
purposes  a  private  way,  and  so  long  as  she  chose  to  reserve 
it  the  purchasers  would  have  the  benefit  of  it.  Upon  the 
other  hand,  what  is  the  fair  meaning  of  the  language  which 
the  real  estate  agent  testifies  that  he  used,  and  what  is  the 
idea  which  would  naturally  be  conveyed  by  it,  It  seems 
quite  plain  that  it  is  not  the  construction  for  which  respondent 
contends.  If  such  had  been  its  meaning  one  would  expect 
that  somewhere  in  the  agent's  testimony  there  would  have 
been  at  least  a  suggestion  that  he  regarded  the  twelve  and 
a  half  feet  as  a  temporary  private  way  of  the  seller,  to  be 
closed  at  her  pleasure.  Yet  no  intimation  of  this  kind  is 
anywhere  found  in  his  testimony.  The  natural  interpretation 
of  his  language  conveys  the  idea  that  because  Mrs.  Banning's 
daughters  owned  proi)erty  to  the  rear  of  this  strip,  she  had 
decided  to  reserve  the  strip  as  an  alley-way;  that  the  reason 
which  prompted  her  to  this  reservation  was  the  fact  that 
her  daughters  owned  property  in  the  rear,  but  that  the  effect 
of  the  reservation  would  be  to  give  the  purchasers  of  adjoin- 
ing lots  a  perpetual  easement  over  this  open  strip.  Thus  it  is 
apparent  that  there  is  evidence,  substantial  and  strong,  to 
support  the  plea  of  estoppel,  and  it  was,  therefore,  error  for 
the  court  to  fail  to  find  upon  it.  This  court  is,  of  course, 
without  ability  to  make  a  finding  on  the  matter,  and  it 
follows,  therefore,  that  the  order  appealed  from  must  be 
reversed  and  the  cause  remanded  for  a  new  trial. 
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Angellotti,  J.,  Shaw,  J.,  Lorigan,  J.,  McParland,  J.,  and 
Beatty,  C.  J.,  concurred. 

Rehearing  denied. 


[S.  F.  No.  4955.     In  Bank.— February  10,  1908.] 

FRED  WOODWORTH,  Petitioner,  v.  SUPERIOR  COURT 
OP  THE  COUNTY  OP  MARIN,  Respondent 

Prohibition — Action  to  Prevent  Issuance  of  Certificate  .of  Pur- 
chase OF  State  Land — Jurisdiction. — The  state  may,  under  certain 
circumstances,  maintain  an  action  to  prevent  the  issuance  of  a 
certificate  of  purchase  of  state  lands,  of  which  the  superior  court 
would  have  jurisdiction.  Consequently,  prohibition  will  not  He  to 
prevent  the  prosecution  of  such  an  action,  notwithstanding  the 
complaint  therein  may  be  defective  for  failure  to  state  a  cause 
of  action. 

APPLICATION  for  a  Writ  of  Prohibition  directed  to  the 
Superior  Court  of  Marin  County.    Thos.  J.  Lennon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Pred  Woodworth,  in  pro,  per,,  for  Petitioner. 

THE  COURT.— It  cannot  be  held  that  the  state  may  not, 
under  some  circumstances,  maintain  an  action  to  prevent 
the  issuance  of  a  certificate  of  purchase  of  state  land,  which, 
as  we  read  the  pleadings,  is  practically  the  character  of  the 
action,  the  prosecution  of  which  is  here  sought  to  be  enjoined 
by  prohibition.  If  this  be  so,  we  cannot  say  that  the  superior 
court  has  no  jurisdiction  of  the  action.  The  objection  made 
by  petitioner  really  is  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  It  may  be 
that  the  complaint  here  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  but  that  is  a  matter  for  the  trial 
court  to  determine  in  the  exercise  of  its  jurisdiction,  and 
prohibition  will  not  lie. 

Application  denied. 
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[L.  A.  No.  1989.    Ill  Bank.— February  10,  1908.] 

In  the  Matter  of  the  Estate  of  EDSON  Q.  WOODARD, 

Deceased. 

Estate  of  Deceased  Person — Collateral  Inheritance  Tax  Deter- 
mined BY  Act  in  Force  at  Death. — The  amount  of  a  collateral 
inheritance  tax  to  be  paifl  by  those  succeeding  to  the  estate  of  a 
deceased  person  is  to  be  determined  by  the  statute  in  force  at  the 
time  of  the  death  of  the  deceased. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County  fixing  a  collateral  inheritance  tax,  and  from 
an  order  distributing  the  estate  of  a  deceased  x>erson.  N.  H. 
Conklin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Cassius  Carter,  and  Albert  Schoonover,  for  Appellant 

THE  COURT.— This  is  an  appeal  by  George  F.  Schwartz, 
as  county  treasurer  of  the  county  of  San  Diego,  from  two 
orders  of  the  superior  court,  one  settling  the  final  account 
of  the  administrator  with  the  will  annexed  of  the  estate  of 
deceased,  and  the  other  decreeing  final  distribution.  No  brief 
on  behalf  of  respondent  has  been  filed.  Under  the  will  of 
deceased,  his  brother  was  entitled  to  the  whole  estate,  and 
the  sole  question  presented  by  counsel  for  the  appellant  is, 
to  what  act  of  the  legislature  must  we  look  to  determine  the 
amount  of  collateral  inheritance  tax  to  be  paid  by  those  suc- 
ceeding to  the  estate!  That  question  is  answered  by  two 
decisions  of  this  court  {Estate  of  Stanford,  126  Cal.  112,  [54 
Pac.  259,  58  Pac.  462] ;  Trippet  v.  State,  149  Cal.  526,  [86 
Pac.  1084] ).  It  is  the  act  in  force  at  the  time  of  the  death 
of  the  deceased  that  must  govern.  At  the  time  of  the  death 
of  the  deceased,  the  act  in  force  was  that  of  March  20,  1903 
(Stats.  1903,  p.  268),  under  the  provision  of  which  the  tax 
upon  property  passing  to  a  brother  was  five  per  cent  The 
lower  court  erroneously  proceeded  upon  the  theory  that  the 
act  of  1905  (Stats.  1905,  p.  341),  which  fixed  such  tax  at 
one  and  one-half  per  cent,  was  applicable. 

The  orders  apx>ealed  from  are  reversed  and  the  cause 
remanded. 
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[L.  A.  No.  1945.     In  Bank.— February  10,  1908.] 

CITY  OP  ESCONDIDO,  Appellant,  v.  A.  W.  WOHLFOED, 

Respondent. 

Taxation  —  Municipal  Corporations  —  Assessment-Bock  —  Designa- 
tion OF  Fiscal  Year. — Where  the  assessment-book  of  a  municipal 
corporation,  the  fiscal  year  of  which  commenced  on  the  first  day  of 
January,  clearly  shows,  by  the  affidavits  of  the  city  assessor  and 
city  clerk  contained  therein  at  the  end  of  the  list  of  property,  and 
which  were  required  by  the  provisions  of  the  Municipal  Corporation 
Act,  that  the  book  was  in  fact  the  assessment-roll  of  the  city  for 
the  year  1904,  and  could  be  nothing  else,  the  assessments  contained 
therein  are  not  invalidated  by  the  erroneous  recital  printed  on 
each  double  page  of  the  book  that  it  was  the  assessment -book  of 
•    the  property  of  the  city  for  the  year  1904-1905. 

Id. — City  of  Escondido  —  Taxing  System  —  Construction  op  Ordi- 
nance— Adoption  of  Provisions  of  Political  Code. — The  ordi- 
nance of  the  city  of  Escondido,  establishing  a  system  for  the 
assessment,  levy,  and  collection  of  city  taxes,  and  in  terms  providing 
that  the  provisions  of  the  Political  Code  were  adopted  as  the  law 
"for  assessing,  levying  and  collecting  city  taxes,  except  as  the  time, 
manner,  mode  and  persons  are  provided  for,''  in  the  Municipal 
Corporation  Act,  did  not  adopt,  as  a  part  of  that  system,  any 
section  of  the  Political  Code  the  subject-matter  of  which  was  cov- 
ered by  the  provisions  of  the  Municipal  Corporation  Act  applicable 
to  cities  or  towns  of  the  sixth  class. 

Id. — Authentication  op  Assessment-Roll. — The  matter  of  the  certifica- 
tion and  authentication  of  the  assessment-roll  in  cities  of  the  sixth 
class  is  fully  covered  by  the  provisions  of  sections  872,  877,  and  878 
of  the  Municipal  Corporation  Act,  and,  consequently,  under  such 
ordinance  of  the  city  of  Escondido,  section  3732  of  the  Political 
Code,  requiring  the  assessment-roll  of  state  and  county  taxes  to  be 
authenticated  by  the  afiidavit  of  the  county  auditor,  is  inapplicable 
to  its  taxing  system,  and  a  failure  to  conform  to  its  requirements 
will  not  prevent  the  city  from  enforcing  its  taxea 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  refusing  a  new  trial.  N.  H. 
Conklin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  P.  Willard,  for  Appellant 

William  H.  Francis,  for  Respondent 
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ANGELLOTTI,  J.— This  is  an  action  by  the  city  of  Escon- 
dido, a  municipal  corporation  of  the  sixth  class,  to  recover 
from  defendant  the  sum  of  $11.55  city  taxes  for  the  year 
1904,  with  penalties  and  costs.  Judgment  went  for  defendant, 
and  plaintiff  appeals  from  such  judgment  and  from  an  order 
denying  its  motion  for  a  new  trial. 

By  ordinance,  the  fiscal  year  for  that  city  is  made  to  com- 
mence on  the  first  day  of  January.  The  complaint  alleged 
the  due  making  of  an  assessment-list  for  the  year  1904,  con- 
taining the  assessment  sued  on  in  this  action,  and  this  allega- 
tion was  denied  in  the  answer.  Upon  the  trial,  plaintiff 
offered  the  assessment-book  in  evidence  for  the  purpose  of 
showing  a  valid  assessment  and  establishing  prima  facte  its 
right  to  recover  the  tax  thereon  charged  against  defendant. 
(Modoc  Co.  V.  Churchill,  75  Cal.  172,  [16  Pac.  771] ;  San 
Oabriel  Co.  v.  Wiimer  Co.,  96  Cal.  636,  [29  Pac.  500,  31  Pac. 
588].)  The  trial  court  sustained  an  objection  to  the  offered 
evidence.  Plaintiff  was  thus  precluded  from  showing  a  valid 
assessment.  No  such  assessment  being  shown,  the  court  di- 
rected judgment  for  defendant  The  ruling  of  the  court  in 
sustaining  the  objection  to  the  assessment-book  is  the  only 
matter  presented  for  our  consideration  on  this  appeal. 

The  assessment-book  offered  in  evidence  had  printed  upon 
each  double  page  the  words:  "Assessment  Book  of  the  Prop- 
erty of  the  city  of  Escondido  for  the  year  1904-1905."  One 
of  the  grounds  of  objection  was,  in  effect,  that  this  was  not 
the  assessment  of  property  alleged  in  the  complaint,  which 
was  one  for  the  year  1904.  But  the  book  in  other  respects 
.  sufficiently  showed  that  it  was  the  assessment-list  for  the  year 
1904.  As  we  have  seen,  under  the  laws  relating  to  city 
assessments  and  taxes  in  the  city  of  Escondido,  there  was  no 
such  year  as  **  1904-1905,*'  and  there  could  be  no  assessment- 
book  for  any  such  year.  The  affidavit  of  the  city  assessor 
and  the  certificate  or  affidavit  of  the  city  clerk  contained 
in  said  book  at  the  end  of  the  list  of  property,  which  were 
required  by  provisions  of  the  Municipal  Corporation  Act 
(Sees.  872  and  877,  [Stats.  1883,  pp.  274,  275] ) ,  clearly  show 
that  the  book  was  in  fact  the  assessment-roll  of  the  city  for 
the  year  1904,  and  could  be  nothing  else.  Under  these  cir- 
cumstances, the  printed  statement  at  the  head  of  each  double 
page  that  it  was  the  book  for  the  year  1904-1905,  which,  in 
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view  of  the  law  applicable,  was  meaningless,  cannot  be  held 
to  render  it  in  the  slightest  degree  uncertain  that  the  book 
was  the  assessment-roll  for  the  year  1904. 

The  other  groimd  of  objection  to  the  roll  was  that  it  was 
not  authenticated  by  the  affidavit  provided  for  by  section  3732 
of  the  Political  Code.  That  section,  relating  to  the  duties 
of  the  county  auditor  in  the  matter  of  state  and  county  taxes, 
provides:  '*0n  or  before  the  second  Monday  in  October  he 
must  deliver  the  corrected  assessment-book  to  the  tax-collector, 
with  an  affidavit  attached  thereto,  and  by  him  subscribed,  as 

follows :    *I, ,  auditor  of  the  county  of , 

do  swear  that  I  received  the  assessment-book  of  the  taxable 
property  from  the  clerk  of  the  board  of  supervisors,  with  his 
affidavit  thereto  affixed,  and  that  I  have  corrected  it  and  made 
it  to  conform  to  the  requirements  of  the  state  board  of  equal- 
ization ;  that  I  have  reckoned  the  respective  sums  due  as  taxes, 
and  have  added  up  the  columns  of  valuation,  taxes,  and 
acreage,  as  required  by  law.'  "  It  has  been  held  that  in 
the  case  of  assessments  for  state  and  county  taxes  such  an 
affidavit  is  essential  to  the  enforcement  of  the  tax  {MiUer  v. 
County  of  Kern,  137  Cal.  521,  [70  Pac.  549]).  We  are  of 
the  opinion,  however,  that  the  section  is  not  applicable  here. 
The  ordinance  of  the  board  of  trustees  of  the  city  of  Escon- 
dido providing  a  system  for  the  assessment,  levy,  and  collec- 
tion of  city  taxes  did  not  purport  to  adopt  as  a  part  of  that 
system  any  section  of  the  Political  Code  the  subject-matter 
of  which  was  covered  by  the  provisions  of  the  Municipal 
Corporation  Act  applicable  to  cities  or  towns  of  the  sixth 
class.  That  act  in  terms  provides  that  the  system  to  be 
adopted  must  not  be  inconsistent  with  the  provisions  of 
such  act  (sec.  871).  The  ordinance  of  the  board  in  terms 
provided  that  said  provisions  of  the  Political  Code  are  adopted 
as  the  law  **for  assessing,  levying  and  collecting  city  taxes, 
except  as  the  time,  manner,  model  and  persons  are  provided 
for''  in  said  act.  The  matter  of  certification  and  authentica- 
tion of  the  assessment-roll  appears  to  be  a  matter  that  is  fully 
covered  by  the  provisions  of  said  Municipal  Corporation  Act. 
The  assessor  is  thereby  expressly  required  to  verify  the  assess- 
ment-list by  his  oath,  and  deliver  the  same  to  the  city  clerk 
(Sec.  877).  The  city  clerk,  discharging  the  duties  correspond- 
ing to  those  of  both  the  clerk  of  the  board  of  supervisors  and 
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the  county  auditor  in  the  matter  of  state  and  county  taxes, 
is  expressly  required  after  equalization  and  correction  of  the 
list  by  the  trustees,  to  certify  it,  and,  after  the  tax  levy,  to 
apportion  the  taxes  thereon,  and  deliver  it  to  the  marshal  for 
collection.  (Sees.  872,  878.)  There  is  no  provision  for 
any  other  certificate  or  affidavit  by  the  clerk.  These  provisions 
cover  the  whole  matter  of  the  authentication  of  the  roll,  and 
in  view  of  the  language  of  the  ordinance  it  is  not  to  be 
presumed  that  the  board  intended  to  adopt  as  a  part  of  their 
system  a  section  of  the  Political  Code  as  to  further  authenti- 
cation, especially  one  which  is  so  entirely  inapplicable  to  the 
conditions  existing  in  the  matter  of  city  assessments  in  cities 
of  the  sixth  class.  The  principal  matter  covered  by  the 
affidavit  provided  for  in  that  section  is  the  matter  of  the 
correction  by  the  county  auditor  of  the  roll  to  make  the 
assessments  therein  correspond  to  such  changes  as  have  been 
made  by  the  state  board  of  equalization,  the  declaration  under 
oath  of  such  officer  that  he  has  corrected  the  roll  to  make  it 
correspond  with  such  change.  Such  a  declaration  as  to  the 
city  assessment-roll  would  be  meaningless.  The  state  board 
of  equalization  has  no  power  to  order  any  change  in 
such  roll,  and  there  are  no  corrections  to  be  made  therein 
except  those  ordered  by  the  board  of  trustees  sitting  as  a 
board  of  equalization,  which  changes  are  covered  by  the 
certificate  of  the  clerk  provided  for  by  the  Municipal  Cor- 
poration Act.  To  require  the  clerk  to  attach  an  affidavit 
stating  that  he  had  received  the  roll  from  himself,  and  had 
then  corrected  it,  when  he  had  no  power  to  further  correct 
it,  and  had  made  it  conform  to  the  requirements  of  the  state 
board  of  equalization,  a  body  having  no  power  at  all  in  the 
matter,  would  be  most  absurd.  Yet  this  would  be  the  con- 
sequence of  the  contention  of  defendant,  for  the  section  of 
the  code  requires  an  affidavit  in  the  words  therein  set  forth. 
It  is  much  more  reasonable  to  construe  the  ordinance  as  not 
contemplating  the  adoption  of  any  section  of  the  Political 
Code  relating  to  the  authentication  of  the  roll  by  an  officer 
or  officers,  and  as  leaving  that  particular  matter  to  be  gov- 
erned solely  by  the  provisions  of  the  Municipal  Corporation 
Act  in  that  behalf.  We  regard  the  subsequent  provision  in 
the  ordinance  that  certain  enumerated  sections  of  the  Political 
Code  ''shall  not  be  held  applicable'*  as  of  very  little  force  in 
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determining  the  proper  construction  of  the  ordinance.  The 
previous  provision  excepting  all  such  matters  as  are  covered 
by  the  Municipal  Corporation  Act  is  clear  and  explicit,  and 
its  effect  is  not  impaired  by  the  language  used  in  the  sub- 
sequent provision. 

No  other  ground  of  objection  to  the  assessment-roll  is  ur<»ed, 
and  no  reason  appears  to  us  why  the  roll  should  not  have  been 
admitted  in  evidence. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Shaw,  J.,  McFarland,  J.,  Henshaw,  J.,  Sloss,  J.,  and  Lori- 
gan,  J.,  concurred. 


[L.  A.  No.  1907.    Department  One.— February  11,  1908.] 

GEORGE  H.  WILLIAMS,  AppeUant,  v.  CITY  OP  SAN 
PEDRO,  SOUTHERN  PACIFIC  RAILROAD  COM- 
PANY, E.  K.  WOOD  LtBIBER  COMPANY  et  al., 
Respondents. 

Tide-Lands — Sale  by  State. — All  tide-lands  within  any  incorporated 
eitj  or  town  other  than  San  Francisco  or  Oakland  are  excluded  from 
the  operation  of  the  provisions  of  law  authorizing  the  sale  of  lands. 

Id. — Tide-Lands  in  San  Pedro — Void  Certipicate  of  Purchase — Ac- 
tion BY  Holder  to  Quiet  Title — Collateral  Attack. — The  pro- 
vidions  of  section  3488  of  the  Political  Code  withheld  from  the  state 
officers  all  authority  to  grant  or  sell  tide-lands  within  the  city  of 
San  Pedro;  and  a  certificate  of  purchase  for  the  same  is  void  and 
may  be  collaterally  attacked  in  an  action  by  the  holder  of  the  certifi- 
cate to  quiet  his  title  as  against  the  city  and  other  defendants, 
though  they  do  not  connect  themselves  with  the  title  of  the  state. 

Id. — Possession  of  Tide-Lands  by  Dependants  Immaterial. — In  an 
action  to  quiet  title  to  tide-lands,  the  plaintiff  cannot  prevail  unless 
he  shows  title  in  himself;  and  the  defendants,  though  not  in  pos- 
session of  the  lands,  may  effectually  defend  by  showing  that  the 
certificate  of  purchase  under  which  plaintiff  claims  title,  is  without 
authority  of  law  and  void,  where  plaintiff  shows  no  possession  of 
the  lands  in  himself.     [Shaw,  J.,  non-concurring.] 

Id,— Certificate  of  Purchase  not  Void  on  Its  Pace — Prima  Facie 
Evidence — Facts  Aliunde  Showing  Invalidity. — ^If  a  certificate 
of  purchase  of  tide-lands  is  not  void  on  its  face,  it  is  only  prima 
facie  evidence  of  title ;  and  the  defendants  in  an  action  to  quiet  title. 
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though  claiming  no  interest  in  the  lands^  may,  under  denial  of  plain- 
tiffs title,  show  by  evidence  aliunde  that  the  lands  described  in  it  are 
in  fact  tide-lands  not  subject  to  sale,  and  that  the  certificate  of 
purchase  is  therefore  void.  [Shaw,  J.,  non-concurring.] 
Id. — Admission  op  Facts  by  Plaintot — Objection  to  Ceetificate  of 
Purchase  Phopebly  Sustained. — ^Where  plaintiff  in  offering  the 
certificate  of  purchase  admitted  that  the  lands  described  therein 
are  tide-lands  within  the  limits  of  the  city  of  San  Pedro,  the  trial 
court  did  not  err  in  sustaining  the  objection  of  defendants  to  the 
admission  of  the  certificate  in  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Cbas.  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Geo.  S.  Hupp,  H.  W.  Duncan,  and  Wm.  T.  Blakely,  for 
Appellant. 

Minor  P.  Goodrich,  for  City  of  San  Pedro,  Respondent. 

J.  W.  McKinley,  for  Southern  Pacific  Railroad  Company, 
Bespondent* 

Flint  &  Barker,  and  Barker  &  Bowen,  for  other  Re- 
spondents. 

ANGELLOTTI,  J.— This  is  an  action  to  quiet  title  to 
certain  land  in  Los  Angeles  County.  PlaintiflP  alleges  that 
he  is  the  owner  and  entitled  to  the  possession  of  the  same. 
The  allegation  of  such  ownership  and  right  to  possession  was 
denied  by  each  of  defendants.  Upon  the  trial,  the  only 
evidence  of  title  in  plaintiff  offered  consisted  of  an  applica- 
tion by  plaintiff  to  the  surveyor-general  to  purchase  the  land 
from  the  state  as  tide-lands,  a  certificate  of  purchase  therefor 
issued  November  5,  1901,  to  plaintiff  by  the  register  of  the 
state  land-office,  and  evidence  that  since  the  date  of  such 
certificate  the  land  had  been  assessed  to  plaintiff  and  he  had 
paid  the  taxes  thereon.  The  documents  were  in  all  respects 
regular  on  their  face.  The  certificate  stated  that  the  land 
was  ** State  Tide  Land,''  which  it  admittedly  was.  It  was 
in  effect  stipulated  by  the  parties  at  the  time  of  the  offer 
of  the  documents  in  evidence  that  the  land  was  at  the  time 
of  application  and  certificate  wholly  within  the  city  of  San 
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Pedro,  an  incorporated  city  of  this  state.  This  stipulation 
having  been  made,  defendants  objected  to  the  admission  gf 
the  documents  in  evidence,  upon  the  ground  that,  the  land 
being  within  an  incorporated  town,  had  been  reserved 
from  sale,  and  the  certificate  was  therefore  void.  The  objec- 
tion was  sustained  and  the  documents  excluded.  Plaintiff, 
without  offering  any  other  evidence  of  title,  rested,  and 
defendants  submitted  the  case  without  evidence.  The  court 
found  that  plaintiff  was  not  the  owner  or  entitled  to  the 
possession  of  any  part  of  the  land,  and  directed  judgment 
of  dismissal.  This  is  an  appeal  by  plaintiff  from  such  judg- 
ment. 

In  view  of  the  stipulation  as  to  the  location  of  this  tide-land, 
the  lower  court  did  not  err  in  excluding  the  application  to 
purchase  and  the  certificate  of  purchase  issued  thereunder. 

It  was  not  made  to  appear  that  the  land  fronted  on  any 
harbor,  estuary,  bay,  or  inlet  used  for  purposes  of  navigation, 
and,  therefore,  it  does  not  appear  that  the  land  was  withheld 
from  sale  by  virtue  of  section  3  of  article  XV  of  the  constitu- 
tion. At  the  time  of  such  application  to  purchase,  and  ever 
since,  section  3488  of  the  Political  Code  provided  in  terms 
that  all  tide-lands  ** within  two  miles  of"  any  incorporated 
city  or  town  other  than  San  Francisco  or  Oakland  are  excluded 
from  the  operation  of  the  provisions  of  law  authorizing  i;he 
sale  of  state  lands.  This  provision  withheld  from  the  state 
ofiicers  all  authority  to  grant  or  sell  tide-lands  within  the  city 
of  San  Pedro.  The  contention  of  appellant  that  this  limitation 
as  to  lands  subject  to  sale  applies  only  to  lands  situated 
outside  of,  and  not  exceeding  two  miles  beyond,  the  limits  of 
incorporated  cities  and  towns,  is  not  of  suflScient  force  to 
merit  discussion.  Lands  in  the  city  of  San  Pedro  are  neces- 
sarily within  two  miles  thereof,  and  there  is  nothing  in  the 
language  used  by  the  legislature  in  former  statutes  or  in 
this  particular  statute  with  reference  to  tide-lands  in  San 
Francisco  or  Oakland,  which  compels  a  contrary  construction. 
.The  certificate  of  purchase  was,  therefore,  for  a  reason  not 
apparent  on  its  face,  void  for  want  of  authority  in  the  state 
officials  to  convey  the  land  described  therein. 

It  is  claimed  that  the  defendants  are  not  in  a  position  au- 
thorizing them  to  question  the  validity  of  the  certificate  of 
purchase.    This  claim  is  based  on  the  fact  that  the  defendants 
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did  not  bring  themselves  in  privity  with  the  paramount  source 
of  title,  and  it  is  claimed  that  the  certificate  of  purchase,  valid 
on  its  face,  is,  therefore,  conclusive  against  them.  In  support 
of  this  contention,  DoU  v.  Meador,  16  Cal.  324,  is  relied  on. 
While  the  opinion  in  that  case  may  be  construed  as  giving 
some  support  to  the  claim  that  one  cannot  attack  a  patent 
(and  a  certificate  of  purchase  is  the  same  in  this  respect  as 
a  patent),  unless  he  connects  himself  in  some  way  with  the 
original  source  of  title,  it  is  now  thoroughly  established  that 
although  a  patent  is  apparently  regular  on  its  face,  yet  if  look- 
ing beyond  the  patent  for  a  law  upon  which  it  is  based  *4t  is 
found  that  there  is  no  law  which  authorizes  such  a  patent 
under  any  state  of  facts,  or  that  the  particular  tract  named 
in  the  patent  has  been  absolutely  reserved  from  disposal,  then 
the  patent  will  be  worthless  and  assailable  from  any  quarter.'^ 
{Gale  V.  Best,  78  Cal.  237,  [12  Am.  St.  Rep.  44,  20  Pac.  550].) 
As  we  read  Doll  v.  Meador,  16  Cal.  324,  it  recognizes  this 
general  rule,  for  it  is  said  therein  by  the  court,  through  Mr. 
Justice  Field,  that  **if  it"  (the  patent)  ''be  issued  in  the 
absence  of  legislation  directing  a  disposition  of  the  property 
described,  or,  by  an  ofiicer  who  is  not  invested  with  power  to 
sign  the  same,  or  for  an  estate  prohibited,  its  validity  may 
also  be  controverted  in  any  action,  either  directly  or  collater- 
ally." In  Edwards  v  Rolley,  96  Cal.  408,  [31  Am.  St.  Rep. 
234,  31  Pac.  267],  this  court  admitted  that  the  claim  here 
made  found  support  in  DoU  v.  Meador,  16  Cal.  324,  but  said 
that  on  this  point  the  case  has  not  been  followed.  It  then 
said,  speaking  through  Judge  Temple:  '*In  St.  Louis  Smelting- 
Co,  V.  Kemp,  104  U.  S.  636,  the  true  rule  is  declared  in  an 
opinion  written  by  Judge  Field.  He  says:  *0n  the  other 
hand,  a  patent  may  be  collaterally  impeached  in  any  action, 
and  its  operation  as  a  conveyance  defeated,  by  showing  that 
the  department  had  no  jurisdiction  to  dispose  of  the  lands; 
that  is,  that  the  law  did  not  provide  for  selling  them,  or  that 
they  had  been  reserved  from  sale  or  dedicated  to  special  pur- 
poses, or  had  been  previously  transferred  to  others.'  '*  The 
court  'further  quoted  and  approved  the  language  of  the 
United  States  supreme  court  in  Steel  v.  St.  Louis  Smelting 
Co.,  106  U.  S.  447,  [1  Sup.  Ct.  389],  that  if  the  lands  pur- 
ported to  be  conveyed  by  the  patent  **  never  were  the  prop- 
erty of  the  United  States,  or  if  no  legislation  authorized  their 
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sale,  or  if  they  had  been  previously  disposed  of  or  reserved 
from  sale,  the  patent  would  be  inoperative  to  pass  the  title, 
and  objection  to  it  could  be  taken  on  these  grounds  at  any 
time  and  in  any  form  of  action."  (See,  also,  Carr  v.  Quigley, 
57  Cal.  294:;  McLaughlin  v.  Heid,  63  Cal.  208;  Southern  Pacific 
R,  n,  Co,  V.  Garcia,  64  Cal.  515,  [2  Pac.  397] ;  Southern  Pacific 
R.  R,  Co.  V.  McCuskey,  67  Cal.  67,  [7  Pac.  122] ;  Gucamonga 
etc.  Co.  V.  Moir,  83  Cal.  101,  [22  Pac.  55,  23  Pac.  359] ;  Fred- 
ericks V.  Zumwalt,  134  Cal.  44,  48,  [66  Pac.  38] ;  Stoddard  v. 
Chambers,  43  U.  S.  (2  How.)  317;  Doolan  v.  Carr,  125  U.  S. 
618,  [8  Sup.  Ct.  1228] ;  Lake  Superior  etc.  Co.  v.  Cunningham, 
155  U.  S.  373,  [5  Sup.  Ct.  103].) 

In  Klauber  v.  Biggins,  117  Cal.  451,  [49  Pac.  466],  an  action 
to  quiet  title,  the  land  involved  was  tide-land  within  two  miles 
of  the  city  of  San  Diego,  and  the  plaintiffs  claimed  under  pat- 
ents purporting  to  convey  the  same  under  the  general  laws  of 
the  state  providing  for  the  sale  of  tide-lands  owned  by  the  state, 
but  reserving  from  sale  tide-lands  within  two  miles  of  any  town 
or  village.  It  was  held  that  the  patent  being  shown  to  be  for 
lands  for  the  sale  of  which  no  provision  had  been  made,  the 
law  expressly  reserving  them  from  sale,  the  patent  was  abso- 
lutely void  and  inoperative  to  pass  the  title,  and  objection 
could  be  taken  to  it  at  any  time  and  in  any  form  of  action 
by  one  who  had  no  other  claim  than  mere  possession.  The 
distinction  is  carefully  made  in  the  case  just  cited  between 
the  cases  of  the  character  under  discussion,  and  those  where 
the  authority  to  issue  the  patent  depends  on  the  existence 
of  particular  facts  in  reference  to  the  condition  or  character 
of  the  property,  or  the  performance  of  certain  antecedent 
acts,  and  oiBcers  have  been  appointed  for  the  ascertainment  of 
these  matters  in  advance,  who  have  passed  upon  them  and 
given  their  judgment.  In  the  latter  class,  it  is  well  settled 
that  the  decision  of  the  oflScers  to  whom  the  determination 
of  the  question  is  submitted  by  the  law,  though  erroneous, 
cannot  be  collaterally  attacked,  even  by  one  showing  subse- 
quent title  from  the  same  source.  As  put  in  Oale  v.  Best,  78 
Cal.  237,  fl2  Am.  St.  Rep.  44,  20  Pac.  550]  :  ''If  a  large  body 
of  public  lands  be  subjected  to  sale  or  other  disposition  under  a 
law  which  has  merely  a  general  reservation  of  such  parts  of 
those  lands  as  may  be  found  to  be  of  a  particular  character — 
such  as  swamp  or  mineral — ^then  the  land  departmept  has  juris- 
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diction  to  determine  the  character  of  any  part  thereof,  and 
a  patent  is  conclusive  evidence  that  such  jurisdiction  has  been 
exercised.  In  such  a  case,  the  patent  could  be  attacked  only 
by  a  direct  proceeding,  and  by  a  person  who  connects  himself 
directly  with  the  title  of  the  governmeot."  In  such  cases, 
the  rule  applied  in  Doll  v.  Meador,  16  Cal.  324,  is  properly 
applicable.  But,  as  we  have  seen,  this  rule  cannot  be  held 
applicable  to  lands  which  have  by  suflScient  description  of 
location  been  expressly  reserved  by  the  state  from  sale. 

We  regard  it  as  absolutely  immaterial  in  this  connection 
that  it  does  not  appear  that  defendants  were  in  possession  of 
the  land.  Some  of  the  cases  cited  state  that  one  in  possession 
is  in  a  position  to  contest  the  right  of  another  claiming  under 
a  void  patent,  from  which  it  might  be  inferred  that  possession 
at  least  is  essential  to  such  a  contest.  It  is  elementary  that 
a  plaintiff  in  an  action  to  quiet  title  cannot  prevail  unless  he 
shows  title  in  himself.  If  he  has  no  title,  he  cannot  complain 
that  some  one  else,  also  without  title,  asserts  an  interest  in 
the  land.  (Pennie  v.  HUdretk,  81  Cal.  127,  [22  Pac.  398]  ; 
United  States  Assoc,  etc.  v.  Pacific  Imp.  Co.,  139  Cal.  370,  [69 
Pac.  1064,  72  Pac.  988] ;  City  of  San  Diego  v.  Allison,  46  Cal. 
162 ;  City  and  County  of  San  Francisco  v.  Ellis,  54  Cal.  72 ; 
Winter  v.  McMillan,  87  Cal.  256,  [22  Am.  St.  Rep  243,  25 
Pac.  407] ;  Heiiey  v.  Posolli,  109  Cal.  58,  [41  Pac.  819] ,  Mc- 
Gratk  V.  Wallace,  116  Cal.  551,  [48  Pac.  719] ;  McKenzie  v. 
Budd,  125  Cal.  602,  [58  Pac.  199] ;  Schroder  v.  Aden  O.  M. 
Co.,  144  Cal.  630,  [78  Pac.  20].)  A  defendant  in  such  an 
action  may  always  effectually  resist  a  decree  against  himself, 
by  showing  simply  that  the  plaintiff  is  without  title  If 
plaintiff  here  had  simply  shown  himself  to  be  in  possession 
of  the"  land  involved,  he  would  have  made  a  prima  facie  case 
of  ownership,  and  would  have  been  entitled  to  judgment  in  the 
absence  of  proof  of  actual  ownership  by  defendants.  He 
did  not  do  this,  but  relied  solely  on  the  certificate  of  purchase, 
as  a  conveyance  by  the  state  to  him.  This,  valid  on  its  face, 
would  have  been  prima  facie  evidence  of  ownership,  it  is  true, 
but  would  have  been  no  more,  and  defendants  necessarily 
would  have  had  the  right  to  show  the  facts  aliunde  which 
rendered  it  worthless  and  inoperative  as  a  conveyance,  and 
thus  rebut  the  prima  facie  case  of  ownership  in  plaintiff.  It 
being  established  that  a  patent  issued  under  such  circum- 
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stances  is  absolutely  void  and  collaterally  assailable  in  any 
form  of  action,  this  result  inevitably  follows.  Accompanied, 
as  the  offer  of  this  evidence  by  plaintiff  was,  by  the  admission 
of  plaintiff  of  the  facts  shoAving  the  invalidity  of  the  proceed- 
ings of  plaintiff  for  the  purchase  of  the  land  and  the  certificate 
of  purchase  based  thereon,  all  of  which  defendants  would 
have  been  entitled  to  show  if  the  admission  had  not  been  made, 
the  trial  court  did  not  err  in  sustaining  the  objection  of  de- 
fendants to  the  evidence. 
The  judgment  is  aflSrmed. 

Sloss,  J.,  concurred. 

SHAW,  J.,  concurring. — I  concur  in  the  judgment.  I 
agree  with  my  associates  that,  under  section  3488  of  the 
Political  Code,  the  surveyor-general's  certificate  of  sale  of 
tide-lands  situated  within  an  incorporated  city  is  void  and 
that  the  certificate  in  question  did  not  disclose  its  invalidity 
on  its  face  and  was,  therefore,  prima  facie,  valid. 

I  do  not  agree  to  the  proposition  that  the  defendants,  under 
the  pleadings  in  this  case,  had  shown  a  standing  or  interest 
sufficient  to  give  them,  or  either  of  them,  a  right  to  introduce 
evidence  to  defeat  the  plaintiff's  prima  facie  title.  The  com- 
plaint did  not  aver  that  the  plaintiff,  or  either  of  the  defend- 
ants, was  in  possession.  It  counted  upon  title  alone.  The 
suit  was  brought  under  section  738  of  the  Code  of  Civil  Pro- 
cedure, to  determine  the  adverse  claims  alleged  to  have  been 
asserted  by  each  of  the  defendants.  None  of  them,  in  their 
respective  answers,  pleaded  any  adverse  claim,  or  alleged 
possession  of  the  land.  They  merely  denied  the  allegations 
of  the  complaint.  The  action  is  in  the  nature  of  an  action 
in  rem.  In  such  actions,  the  rule  is  elementary  and  practically 
universal  that  no  party  will  be  permitted  to  interpose  to 
defeat  the  prima  facie  title  of  another  party  to  the  thing, 
derived  by  him  from  a  third  person,  unless  such  attacking 
party  pleads,  or  shows  in  some  authorized  manner,  that  he 
has  some  right,  title,  or  interest  in  the  thing.  A  defendant 
who  does  not,  himself,  claim  some  right,  title,  interest,  or 
possession,  has  no  statvs  to  question  the  validity  of  a  convey- 
ance of  the  property  by  a  third  person  to  the  plaintiff.  None 
of  the  cases  cited  in  the  opinion  of  Justice  Angellotti,  as  I 
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understand  them,  really  controvert  this  principle,  except, 
I)erhaps,  United  Land  Assoc,  v.  Pacific  Imp,  Co.,  139  Cal.  370, 
[69  Pac.  1064,  72  Pac.  988].  In  all  the  others,  except  San 
Francisco  v.  Ellis,  54  Cal.  72,  both  parties  pleaded  either  title, 
or  possession,  or  the  complaint  alleged  that  the  defendant 
was  in  possession.  Hence,  any  remarks  in  these  cases  to  the 
effect  that  the  plaintiff  must  prove  his  allegations  of  title 
in  himself,  or  fail  in  his  suit,  are  either  ohiter  dicta,  or  mani- 
festly in  affirmance  of,  and  not  contrary  to,  the  rule  I  have 
stated.  In  United  Land  Assoc,  v.  Pacific  Imp.  Co.,  the  de- 
fendants did  set  up  some  claim  in  the  answer,  but  it  seems 
to  have  been  held  to  have  been  insufficient  to  show  a  valid 
claim,  and  it  appears  that  defendants  were  in  possession.  The 
point  was  not  seriously  considered  and  the  statements  there 
made  can  scarcely  have  been  intended  to  declare  a  different 
rule.  The  case  of  San  Francisco  v.  Ellis,  54  Cal.  72,  is  really 
an  affirmance  of  the  rule  stated.  It  was  an  action  to  cancel 
a  deed  from  the  state  tide-land  commissioners  to  the  defend- 
ant. The  contents  of  the  answer  are  not  shown,  but  that  is 
not  important,  sinjse  the  complaint  in  such  an  action  must 
have  disclosed,  at  least,  an  apparent  title  in  the  defendant. 
The  plaintiff  failed  to  prove  that  it  had  either  title  or  interest 
in  the  land,  and  this  was  held  to  be  fatal  to  its  right  to  cancel 
the  deed  to  the  defendant,  regardless  of  the  question  of  its 
validity. 

The  cases  declaring  the  rule  are  numerous.  The  leading 
case  in  this  state  is  Doll  v.  Meador,  16  Cal.  296.  In  discussing 
the  right  of  one,  not  himself  claiming  right  or  title  to  the 
land,  to  attack  the  validity  of  title  papers,  valid  on  their  face, 
purporting  to  convey  the  land  from  a  third  person  to  the 
plaintiff,  the  court  there  says  (p.  325) :  ''The  patent  .  .  . 
cannot  be  attacked  collaterally  by  parties  who  show  no  color 
of  title  in  themselves.  In  such  cases  the  parties  without  title 
cannot  be  heard  at  all."  The  discussion  is  very  elaborate  and 
the  question  is  thoroughly  considered.  The  proposition  has 
been  repeatedly  affirmed  in  subsequent  decisions.  {People  v. 
Siratton,  25  Cal.  251;  O'Connor  v.  Frashear,  56  Cal.  501; 
Churchill  v.  Anderson,  56  Cal.  60;  Rhodes  v.  Craig,  21  Cal. 
422;  KUe  v.  Tuhbs,  23  Cal.  442;  Terry  v.  Megerle,  24  Cal.  629, 
[85  Am.  Dec.  84] ;  Carder  v.  Baxter,  28  Cal.  100 ;  Durfee  v. 
Plaisted,  38  Cal.  83;  Kent  field  v.  Hayes,  57  Cal.  410;  Burling 
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V.  Tompkins,  77  Cal.  261,  [19  Pac.  429] ;  Dreyfus  v.  Badger, 
108  Cal.  63,  [41  Pac.  279] ;  Standard  Co.  v.  Edbishaw,  132 
Cal.  119,  [64  Pac.  113] ;  Phillips  v.  Carter,  135  Cal.  606,  [87 
Am.  St.  Rep.  152,  67  Pac.  1031] ;  Harrington  v.  Goldsmith, 
133  Cal.  169,  [68  Pac.  594] ;  McCahe  v.  Goodwin,  106  Cal. 
490,  [39  Pac.  941] ;  Pioneer  Co.  v.  Maddux,  109  Cal.  641, 
[50  Am.  St.  Rep.  67,  42  Pac.  295] ;  Directors  v.  Ahila,  106  Cal. 
363,  [39  Pac.  794] ;  McFaul  v.  Pfankuch,  98  Cal.  403,  [33 
Pac.  397] ;  see,  also.  Watt  v.  Magnes,  17  Colo.  476,  [30  Pac. 
56];  Amler  v.  Conlon,  22  Colo.  150,  [43  Pac.  1002].)  The 
extreme  doctrine  of  Doll  v.  Meador,  and  some  others  of  the 
above  cases,  that  even  one  in  possession  had  no  standing  to 
make  such  attack,  unless  he  connected  himself  with  the  para- 
mount source  of  title,  has  been  properly  modified  in  subsequent 
decisions  allowing  such  party  to  protect  his  possession  by 
defeating  the  plaintiff's  title,  without  proving  title  in  himself. 
(Klauber  v.  Higgins,  117  Cal.  451,  [49  Pac.  466] ;  Edwards  v. 
Rolley,  96  Cal.  408,  [31  Am.  St.  Rep.  234,  31  Pac.  276] ; 
Cucamonga  Co.  v.  Moir,  83  Cal.  101,  [22  Pac.  55,  23  Pac. 
359].)  And  this  is  the  doctrine  of  the  supreme  court  of  the 
United  States.  {Reynolds  v.  Iron  8.  M.  Co.,  116  U.  S.  687, 
[6  Sup.  Ct.  601].) 

But  in  the  present  case  the  plaintiff  admitted  that  the  land 
was  in  the  city  of  San  Pedro.  This  admission,  which  he.  was 
under  no  compulsion  to  make,  was  equivalent  to  a  confession 
that  he  neither  has,  nor  can  have,  any  right,  title,  or  interest 
in  the  premises,  since  he  offered  no  other  evidence  than  his 
application  and  the  certificate  issued  thereon.  No  possessory 
rights  are  claimed  and  none  were  adjudged.  The  judgment 
dismisses  the  action  and  gives  defendants  their  costs.  The 
dismissal  was  fully  justified  by  the  voluntary  admission  of 
the  plaintiff.  It  does  not  appear  that  the  defendants'  costs 
are  of  any  substantial  amount.  A  judgment  will  not  be 
reversed  unless  the  appellant  shows  substantial  prejudice 
to  himself  therefrom.  The  admission  of  the  plaintiff  and  the 
failure  of  the  defendants  to  set  up  affirmatively  any  posses- 
sion, right,  or  title,  make  it  practically  a  moot  case,  for  neither 
party,  under  existing  laws,  could  obtain  any  right,  title,  or 
interest  in  the  land.  I  perceive  no  substantial  reason  for 
interfering  with  the  disposition  of  the  case  in  the  court  below. 

Hearing  in  Bank  denied. 
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[S.  P.  No.  4368.    In  Bank.— February  11,  1908.] 

UNITED  BAILROADS  OP  SAN  FRANCISCO,  Plaintiflf, 
V.  E.  P.  COLGAN,  ControUer  of  the  State  of  California, 
et  al.,  Defendants;  E.  P.  COLGAN,  Controller,  etc., 
Appellant;  E.  J.  SMITH,  Tax-Colleetor  of  the  City  and 
County  of  San  Francisco,  Respondent. 

Taxa^tion  of  Street  Bailroad  Opesatino  in  More  than  One  County 
— ^Judgment  Sustaining  County  Assessment  —  State  not  Ag- 
grieved BY  County  Assessment  in  Excess  or  Assessment  by  Board 
OF  Equalization. — ^In  an  action  involving  the  question  whether  a 
street-railroad  corporation,  operating  its  lines  in  more  than  one 
county  of  the  state,  should  be  assessed  by  the  state  board  of  equali- 
sation and  its  taxes  paid  to  the  state  controller,  or  by  the  county 
assessors  and  its  taxes  paid  to  the  county  tax-collectors,  an  appeal 
from  a  judgment  by  the  state  controller  sustaining  the  validity 
of  the  county  assessments  and  the  payment  to  the  county  tax- 
collectors  will  be  dismissed,  when  it  appears  that  the  amount  received 
from  the  taxes  for  the  benefit  of  the  state,  under  the  county  assess- 
ments, is  in  excess  of  the  amount  that  could  be  received  by  it,  should 
the  assessment  by  the  state  board  of  equalization  be  sustained. 
Under  such  circumstances,  neither  the  state  nor  the  state  controller 
is  a  party  aggrieved  by  the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  refus- 
ing a  new  trial    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

U.  S.  Webb,  Attorney-General,  and  George  A.  Sturtevant, 
Deputy  Attorney-General,  for  Appellant 

William  G.  Burke,  City  Attorney,  A.  S.  Newburgh,  Assist- 
ant City  Attorney,  Percy  V.  Long,  City  Attorney,  and  Wil- 
liam I.  Brobeck,  Assistant  City  Attorney,  for  Respondent 

ANGBLLOTTI,  J. — ^The  state  board  of  equalization  claimed 
the^right  to  assess  and  assessed  for  the  fiscal  year  1903-1904, 
the  franchise,  roadway,  roadbed,  rails,  and  rolling-stock  of 
plaintiff,  a  corporation  having  its  principal  place  of  business 
in  the  city  and  county  of  San  Francisco,  upon  the  theory 
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that  such  railroad  was  a  ** railroad"  operated  in  more  than 
one  county  (Const.,  art.  XIII,  sec.  10).  The  assessors 
of  the  city  and  county  of  San  Francisco  and  San  Mateo 
County,  the  two  counties  in  which  plaintiff  operates 
its  railroad  system,  claimed  the  right  to  assess  and  assessed 
the 'portions  thereof  legally  situate  in  their  respective  coun- 
ties, upon  the  theory  that  the  railroad  was  purely  a  "street- 
railroad,"  and  not  a  ** railroad"  within  the  meaning  of  that 
word  as  used  in  section  10,  of  article  XIII,  of  the  constitu- 
tion. (See  San  Francisco  &  San  Mateo  etc.  v.  Scott,  142 
Cal.  222,  [75  Pac.  575].)  The  assessment  valuation  made  by 
the  state  board  of  equalization,  apportioned  to  the  city  and 
county  of  San  Francisco,  was  much  lower  than  that  of  the 
city  and  county  authorities,  and  the  total  assessment  valuation 
made  by  such  state  board  of  all  the  property  in  both  counties 
was  much  lower  than  the  valuation  by  the  San  Francisco 
authorities  of  that  portion  claimed  to  be  assessable  by  them. 
The  state  controller  claimed  the  right  to  collect  all  the  taxes 
levied  upon  the  state  assessment,  including  the  city  and  county 
taxes  for  the  use  of  the  city  and  county  of  San  Francisco, 
while  the  tax-collector  claimed  the  right  to  collect  all  the  taxes 
levied  upon  said  city  and  county  assessment,  including  the 
state  tax  for  the  use  of  the  state.  The  taxes,  according  to 
the  city  and  county  assessment  valuation,  amounted  to  $364,- 
572.99,  and  according  to  the  state  valuation  three  hundred 
and  twenty-seven  thousand  dollars.  Under  these  circum- 
stances, plaintiff  brought  this  action  to  compel  the  state 
controller  and  the  city  and  county  tax-collector  to  settle  their 
conflicting  claims  between  themselves,  paying  into  court  the 
amount  of  taxes  due  upon  the  higher  assessment.  Plaintiff 
was  thereupon  relieved  from  further  prosecution  of  the  action, 
and  ordered  discharged  from  any  and  all  liability  on  account 
of  said  taxes,  and  the  defendants  required  to  interplead  in 
the  action.  The  action  was  tried  as  between  the  state  con- 
troller and  the  city  and  county  tax-collector,  and  resulted 
in  a  judgment  sustaining  the  validity  of  the  city  and  county 
assessment,  and  the  consequent  right  of  the  city  and  county 
tax-collector  to  receive  the  whole  amount,  which  amount  was 
ordered  paid  to  him.  The  state  controller  has  appealed  from 
this  judgment  and  from  an  order  denying  his  motion  for 
a  new  trial,  and  he,  representing  the  state  and  with  no  interest 
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in  the  appeal  except  as  such  representative,  is  the  only 
appellant.  The  only  question  sought  to  be  presented  by  the 
appeal  of  the  state  controller  is  which  of  the  two  assessments, 
the  state  assessment  or  the  city  and  county  assessment,  was 
valid. 

Under  the  circumstances,  respondent  tax-collector  urges 
that  the  question  presented  by  the  appeal  is  merely  an  abstract 
question,  not  affecting  the  substantial  rights  of  the  state, 
and  that  the  appeal  should  be  dismissed.  It  is  apparent  that 
the  only  way  in  which  the  state,  represented  here  by  appellant, 
can  be  affected  by  a  reversal  or  a  modification  of  the  judg- 
ment, is  to  be  deprived  of  a  portion  of  the  amount  that 
will  come  to  it  under  the  judgment  as  it  now  stands.  If 
the  judgment  stands,  the  city  and  county  of  San  Francisco 
will  be  required  to  forthwith  pay  to  the  state  the  state  portion 
of  the  taxes  collected,  which,  the  city  and  county  assessment 
valuation  being  much  higher  than  the  state  assessment  valua- 
tion, will  be  several  thousand  dollars  more  than  the  state 
portion  of  the  taxes  that  could  be  retained  by  the  state  upon 
collection  of  the  taxes  by  the  controller  on  the  state  assess- 
ment. Indeed,  the  transcript  on  appeal  shows  that  at  the 
very  inception  of  this  proceeding,  the  portion  of  the  amount 
paid  into  court  that  would  go  to  the  state  as  state  taxes  on 
the  state  assessment,  one  hundred  and  thirty-three  thousand 
dollars,  was  ordered  paid  to  the  state  controller  for  the  use  of 
the  state,  and  the  portion  of  such  amount  that  would  go  to  the 
city  and  county  of  San  Francisco  on  the  state  assessment, 
one  hundred  and  ninety-four  thousand  dollars,  was  ordered 
paid  to  the  city  and  county  tax-collector,  leaving  in  fact  only 
$37,572.79  in  court  subject  to  final  judgment.  Under  the 
judgment,  the  state  will  receive  the  state  portion  of  this 
amount.  If  it  succeeds  on  this  appeal,  it  will  receive  no  part 
thereof.  Under  the  peculiar  circumstances,  it  appears  here 
that  neither  the  ^ate  nor  its  representative,  the  state  con- 
troller, is  a  party  aggrieved  by  the  judgment.  No  one  else 
is  complaining  thereof.  Practically  the  appeal  is  by  a  party 
whose  sole  substantial  complaint  is  that  the  effect  of  the 
judgment  is  to  give  him  more  than  he  is  entitled  to.  We  are 
of  the  opinion  that  this  court  should  not  entertain  the  appeal 
under  the  circumstances  disclosed  by  the  record. 

The  appeal  is  dismissed. 
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Shaw,  J.,  McFarland,  J.,  Henshaw,  J.,  Lorigan,  J.,  and 
Sloss,  J.,  concurred. 

BEATTY,  C.  J.,  concurring. — I  concur  in  the  order  of 
dismissal  and  in  the  opinion  of  the  court.  The  practical 
effect  of  the  order  is  an  afl5rmance  of  this  particular  judgment,, 
but  in  view  of  the  importance  of  the  question  involved,  and 
the  certainty  that  it  must  be  met  sooner  or  later,  I  should 
have  preferred  a  direct  affirmance  of  the  judgment,  which 
is  clearly  sustained  by  our  decision  in  San  Francisco  <&  San 
Mateo  Ry.  Co.  v.  Scott,  142  Cal.  222,  [75  Pac.  575]. 


[L.  A.  No.  2134.    In  Bank.— February  13,  1908.] 

CARRIE  E.  LOCKE,  Appellant,  v.  WILLIAM  C.  LOCKE, 

Respondent. 

DiYOBCs  —  Willful  Neglect  —  Failure  to  Support  Wife  —  Support 
FROM  Wife's  Earnings — ^Delay  in  Commencing  Action — ^Laches. 
— Under  sections  92, 105,  and  107  of  the  Civil  Code,  a  wife  is  entitled 
to  a  divorce  on  account  of  the  willful  neglect  of  her  husband,  if 
for  a  continuous  period  of  one  year  prior  to  her  application  there- 
for he  neglected  to  provide  for  her  the  common  necessaries  of  life,, 
by  reason  of  his  idleness  and  dissipation,  and  during  that  period 
she  did  not  support  herself  from  her  own  earnings.  And  the  fact 
that  for  eight  years  prior  to  such  period  she  did  support  herself 
from  her  own  earnings  is  not  a  ground  for  denying  the  divorce^ 
Her  failure  during  such  periods  to  institute  a  prior  action  for 
divorce  would  not  bar  her  right  thereto  under  sections  124  and 
125  of  the  Civil  Code,  nor  operate  to  estop  her  by  laches. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gardner  &  Pairall,  and  Cyril  H.  Bretherton,  Amicus  Curies^. 
for  Appellant 

William  E.  Locke,  for  Respondent 
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McFABLAND,  J. — This  is  an  action  by  the  wife  against 
the  husband  for  a  divorce  upon  the  ground  of  willful  neglect. 
The  court  made  findings  and  rendered  judgment  denying  the 
divorce.  From  this  judgment  plaintiff  appeals. 

It  is  averred  in  the  complaint  ''that  the  defendant  for 
more  than  one  year  last  past  has  failed  to  provide  the  plaintiff 
the  common  necessaries  of  life  because  of  his  idleness,  profli- 
gacy, and  dissipation."    The  court  found  ''that  the  defendant 
for  more  than  one  year  last  past  has  failed  to  provide  the 
plaintiff  the  common  necessaries  of  life,  because  of  his  idle- 
ness and  dissipation;  that  he  was  an  able-bodied  man  able  to 
earn  good  wages  and  to  have  the  means  and  ability  to  furnish 
plaintiff  the  common  necessaries  of  life  but  has  wholly  failed 
to  furnish  her  with  the  common  necessaries  of  life."  The  court 
further  finds  that  the  plaintiff  and  defendant  intermarried 
in  the  city  of  Denver,  in  the  state  of  Colorado,  on  the  eighth 
day  of  September,  1897.    It  further  finds  "that  shortly  after 
the  marriage   of   plaintiff  and   defendant  they   went   from 
Colorado  to  Texas,  and  during  their  stay  in  Texas  plaintiff 
was  compelled  to  and  did  support  herself;  that  thereafter 
the  defendant  left  the  plaintiff  in  Texas  without  any  means 
of  support,  going  to  Denver,  where  the  plaintiff  afterwards 
joined  him;  that  the  defendant  failed  to  make  any  provision 
at  all  for  the  plaintiff,  who,  with  money  furnished  by  her 
relatives,  started  a  hair-dressing  parlor,  where,  in  connected 
rooms,  plaintiff  and  defendant  resided  during  about  three 
years  prior  to  the  plaintiff  coming  to  California.     During 
all  this  time  plaintiff  was  compelled  to  and  did  support  herself 
by  her  own  earnings  and  the  defendant  contributed  nothing 
toward  her  support,  but  on  the  contrary  was  furnished  by 
her  with  money  from  her  earnings,  and  pawned  some  of  her 
personal  effects  and  used  the  money."     From  these  facts 
the  court  found  as  conclusions  of  law  "that  the  plaintiff 
was  supported  by  her  own  earnings  for  eight  years  prior  to 
the  commencement  of  this  suit  and  that  said  earnings  were 
the  community  property  of  plaintiff  and  defendant,"  and 
further  that  "there  was  an'unreasonable  lapse  of  time  before 
the  commencement  of  this  action,  even  before  the  plaintiff 
came  to  California.    The  divorce  must  be  denied."    But  the 
court  further  found  "that  plaintiff  by  reason  of  ill  health 
brought  on  by  overwork  gave  up  her  business  in  Colorado 
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and  came  to  California  in  October,  1905,  that  during  the 
time  since  leaving  Colorado  she  has  been  unable  to  support 
herself,  but  has  been  assisted  by  friends  to  the  extent  of 
being  furnished  board  and  lodging  free 'by  them/'    We  are 
of  the  opinion  that  upon  the  findings  the  court  should  have 
given  judgment  for  plaintiff,  and  erred  in  denying  it.    ''Will- 
ful neglect"  is  enumerated  in  section  92  of  the  Civil  Code 
as  a  cause  of  divorce,  and  is  defined  in  section  105  as  **the 
neglect  of  the  husband  to  provide  for  his  wife  the  common 
necessaries  of  life,  he  having  the  ability  to  do  so ;  or  it  is  the 
failure  to  do  so  by  reason  of  idleness,  profligacy,  or  dissipa- 
tion''; and  by  section  107  it  must  continue  for  one  year.    If 
it  be  law,  as  intimated  by  the  court  below  (which  question 
we  do  not  here  consider  or  determine),  that  a  wife  cannot 
obtain  a  divorce  for  willful  neglect  if  she  supports  herself 
by  her  own  work  because  her  earnings  are  community  prop- 
erty and  therefore,  in  legal  contemplation,  contributed  by 
the  husband,  still  that  harsh  rule  would  not  defeat  the  action 
in  the  case  at  bar;  because  for  more  than  a  year  before  the 
commencement  of  the  action  plaintiff  could  not  and  did  not 
support  herself,  and  therefore,  according  to  this  theory,  she 
had  no  cause  of  action  until  she  ceased  her  self-support. 
There  was,  therefore,  willful  neglect  for  more  than  the  full 
statutory  period  immediately  before  the  commencement  of 
the  suit,  entirely  free  of  any  consideration  of  former  self- 
support  of  the  wife;  and  this  constituted,  in  itself,  a  perfect 
and  independent  cause  of  action  not  affected  by  the  previous 
conduct  of  the  parties.    We  do  not  think  that  the  provisions 
of  sections  J24  and  125,  Civil  Code,  relating  to  **  unreasonable 
lapse  of  time  before  the  commencement  of  the  action,'*  affect 
the  case  at  bar.     It  would  be  attributing  to  the  legislature 
a  very  unjust  and  unreasonable  purpose  to  hold  the  meaning 
of  the  code  to  be  that  when  a  husband  is  guilty  of  willful 
neglect  to  provide  for  his  wife  she  must  immediately,  or 
within  any  particular  time,  commence  an  action  for  divorce 
and  must  not  endeavor  to  support  herself  and  avoid  what 
may  be  to  her  the  very  disagreeable  event  of  a  divorce,  or 
she  must  forfeit  forever  the  right  to  procure  a  divorce  for 
willful  neglect,  either  past  or  future;  and  to  compel  tlrat 
purpose  to  be  attributed  to  the  legislature  would  require 
language  to  that  effect  much  more  direct  and  clear  than  that 
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found  in  the  code.  It  is  not  the  policy  of  the  law  to  encourage 
divorces  and  to  urge  wives  to  bring  suit  to  obtain  them.  We 
do  not  think  that  in  the  case  at  bar  the  plaintiff  is  estopped 
by  laches  from  maintaining  the  present  action  merely  because 
under  the  facts  developed  in  the  record  she  refrained  from 
bringing  other  suits  for  previous  willful  neglects  by  defend- 
ant. (See  Thompson  v.  Thompson,  121  Cal.  11,  [53  Pac. 
403].) 

The  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  the  superior  court  upon  the  findings  as  they 
stand,  to  render  an  interlocutory  judgment  of  divorce  in 
favor  of  plaintiff  as  prayed  for  in  the  complaint. 

SIoss,  J.,  Angellotti,  J.,  Lorigan,  J.,  and  Henshaw,  J.,  con- 
curred. 

SITAW,  J.,  concurring. — I  concur  in  the  judgment.  During 
the  time  the  plaintiff  supported  herself  she  had  no  cause  of 
action  for  divorce  on  the  ground  of  non-support.  {Washburn 
V.  Washburn,  9.  Cal.  476;  Rycraft  v.  Rycraft,  42  Cal.  445.) 
The  delay  during  that  time  to  begin  the  action  could  not 
affect  the  case,  for  she  then  had  no  right  of  action.  The  cause 
of  action  she  had  was  for  non-support  during  the  year  ending 
in  October,  1906.  She  began  the  action  therefor  on  Novem- 
ber 8,  1906. 


[Crim.  No.  1367.    In  Bank.— Febmary  13,  1908.] 
THE  PEOPLE,  Respondent,  v.  J.  W.  PINLEY,  Appellant. 

Criminal  Law — Assault  by  Person  Undergoing  Life  Imprisonment 
— Constitutional  Law — ^Punishment  by  Death. — Section  246  of 
the  Penal  Code,  declaring  that  "Everj  person  undergoing  a  life 
sentence  in  a  state  prison  of  this  state,  who,  with  malice  afore- 
thought, commits  an  assault  upon  the  x>6r8on  of  another  with  a 
deadly  weapon  or  instrument,  or  by  any  means  or  force  likely  to 
produce  great  bodily  injury,  is  punishable  with  death,"  is  not  un- 
constitutional. That  section  neither  denies  to  such  person  the  equal 
protection  of  the  law  guaranteed  by  the  fourteenth  amendment  to 
the  constitution  of  the  United  States,  nor  does  it  contravene  the  pro- 
visions of  section  11  of  article  I  of  the  state  constitution,  declar- 
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ing    that    all    laws    of    a    general    nature    shall    have    a    uniform 
operation. 

Id.-— Instructions  as  to  Forms  or  Verdict — ^Evidence  or  but  One 
Optense. — In  a  prosecution  under  that  section,  the  refusal  of  the 
court,  at  the  request  of  the  defendant,  to  instruct  the  jurj  that  thej 
might  render  any  one  of  four  verdicts  according  to  their  conclusion 
from  the  evidence, — viz. :  guilty  as  charged  in  the  indictment,  guilty 
of  assault  with  a  deadly  weapon,  guilty  of  simple  assault,  or  not 
guilty, — is  not  error,  where  the  evidence  as  contained  in  the  record 
shows  that  the  defendant  was  either  guilty  as  charged  in  the  indict- 
ment or  not  guilty  at  all,  and  the  jury  were  charged  that  if  the 
evidence  did  not  satisfy  them  beyond  a  reasonable  doubt  that  he 
was  guilty  of  the  offense  charged,  they  must  find  him  not  guilty. 

Id. — Form  of  Indictment — Court  Committing  Defendant. — An  indict- 
ment for  such  crime  is  sufficiently  specific  if  it  charges,  in  the 
language  of  the  section,  that  the  defendant  was  then  and  there  a 
person  confined  in  and  undergoing  a  life  sentence  at  the  state 
prison.  It  is  unnecessary  to  charge  that  he  was  sentenced  to  life 
imprisonment  in  the  state  prison  by  a  designated  court  of  com- 
petent jurisdiction. 

Id. — Fatdence  of  Commitment. — The  record  of  the  commitment  of  the 
defendant  to  the  state  prison  was  competent  evidence  for  the 
prosecution  on  the  triaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County,  and  from  an  order  refusing  a  new  trial. 
E.  C.  Hart,  Judge.  .    ' 

The  facts  are  stated  in  the  opinion  of  the  court 

Samuel  T.  Bush,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  J.  Charles  Jared,  Deputy 
Attorney-General,  and  A.  M.  Seymour,  District  Attorney,  for 
Respondent.  * 

HENSHAW;  J.— The  appellant  while  undergoing  a  life 
sentence  in  the  state  prison  at  Polsom  was  indicted  under 
section  246  of  the  Penal  Code,  tried  upon  the  indictment, 
found  guilty  and  the  death  penalty  imposed.  From  the 
judgment  and  from  the  order  denying  his  motion  for  a  new 
trial  he  prosecutes  this  appeal. 

The  section  of  the  code  defining  his  crime  is  in  the  following 
language:     '* Every  person  undergoing  a  life  sentence  in  a 
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state  prison  of  this  state,  who,  with  malice  aforethought,  com- 
mits an  assault  upon  the  person  of  another  with  a  deadly 
weapon  or  instrument,  or  by  any  means  or  force  likely  to 
produce  great  bodily  injury,  is  punishable  with  death." 

The  principal  contentions  of  the  appellant,  advanced  in 
different  forms,  resolve  themselves  into  two  propositions,  both 
going  to  the  constitutionality  and  validity  of  section  246  of 
the  Penal  Code.  The  first  of  these  propositions  is  that  it 
denies  to  the  defendant  the  equal  protection  of  the  law  guar- 
anteed by  the  fourteenth  amendment  to  the  constitution  of 
the  United  States.  Second,  that  it  contravenes  the  provisions 
of  section  11  of  article  I  of  the  constitution  of  this  state 
declaring  that  ail  laws  of  a  general  nature  shall  have  a 
uniform  operation. 

As  to  the  genesis  and  origin  of  this  comparatively  new 
section  of  our  Penal  Code,  it  has  long  been  a  part  of  judicial 
knowledge,  of  legislative  knowledge,  and,  indeed,  of  general 
knowledge,  that  convicts  in  penal  institutions,  undergoing 
sentences  for  life,  constitute  a  most  reckless  and  dangerous 
class.  The  conditions  of  their  sentences  destroy  their  hopes 
and  with  the  destruction  of  hope  all  bonds  of  restraint  are 
broken  and  there  follows  a  recklessness  leading  to  brutal 
crimes.  These  crimes  became  the  more  frequent  as  the  im- 
potency  of  the  law  to  mete  out  adequate  punishment  for 
them  was  discerned.  They  were  crimes  of  violence  committed 
not  alone  against  fellow  inmates,  but  upon  the  custodians, 
oflBcers,  and  guards  of  the  institutions.  The  series  of  bloody 
and  savage  escapes  and  attempts  to  escape  from  the  state 
prisons,  which  attempts  were  usually  organized  and  headed 
by  ** life-termers,"  form  a  part  of  the  history  of  our  state. 
Indeed,  it  is  known  that  at  times  the  prison  officials  have 
deemed  it  wise  to  clothe  the  ''life-termers"  in  a  characteristic 
garb,  as  a  red  shirt,  that  they  might  be  the  better  watched 
throughout  the  day  and  the  more  readily  picked  out  by  the 
armed  guards  in  cases  of  an  emeute.  Under  this  well- 
recognized  condition  of  affairs  it  seemed  expedient  to  the 
legislature  to  meet  the  situation  by  the  enactment  of  section 
246  of  fhe  Penal  Code. 

It  is  upon  the  authority  of  the  City  of  Pasadena  v.  Stimson, 
91  Cal.  252,  [27  Pac.  604],  and  the  numerous  cases  of  like 
import,  declaring  that  class  legislation  must  be  based  upon 
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some  natural,  intrinsic,  constitutional,  reasonable  distinction, 
or  otherwise  that  it  is  in  violation  of  section  11  of  article 
I  of  the  constitution  of  this  state,  that  the  appellant  argues 
against  the  validity  of  the  code  provision.  In  this  regard 
his  contention  is  that  there  is  no  reasonable  distinction  to 
be  drawn  between  the  case  of  a  convict  undergoing  a  life 
sentence  as  such,  and  one  undergoing  a  sentence  for  a  period 
of  years  which  in  aU  human  probability  will  exceed  the  term 
of  natural  life.  But  there  are  valid  reasons  which  justify 
the  distinction.  The  *' life-termers,''  as  has  been  said,  while 
within  the  prison  walls,  constitute  a  class  by  themselves,  a 
class  recognized  as  such  by  penologists  the  world  over.  Their 
situation  is  legally  different.  Their  civic  death  is  perpetual. 
As  to  a  convict  incarcerated  for  a  term  of  years,  his  civic 
death  ends  with  his  imprisonment  The  good-conduct  laws, 
whereby  the  term  of  imprisonment  is  shortened  as  to  all  other 
convicts,  have  no  application  to  those  undergoing  a  life  sen- 
tence. Generally  speaking,  the  crimes  for  which  convicts 
suffer  life  sentences  are  gra^ver  in  their  nature  and  give  evi- 
dence of  more  abandoned  and  malignant  hearts  than  do  the 
crimes  of  those  undergoing  sentence  for  years.  And,  finally^ 
if  the  legislature  sought  to  make  the  law  applicable  to  con- 
victs other  than  ** life-termers,''  the  difficulty  which  it  would 
experience  in  fixing  the  term  of  imprisonment  to  which  it 
should  apply  gives  evidence  itself  that  there  is  a  reasonable 
rational  class  distinction  between  the  ** life-termer"  and  the 
convict  under  sentence  for  years.  It  is  concluded,  therefore, 
that  the  classification  in  question  is  not  arbitrary,  but  is 
based  upon  valid  reasons  and  distinctions. 

Nor  can  it  be  said  that  the  act  in  question  is  violative 
of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States.  This  amendment  means  simply  that  no  person 
or  class  of  persons  shall  be  denied  the  same  protection  of  the 
laws  which  is  enjoyed  by  other  persons,  or  other  classes,  in 
the  same  place  and  under  like  circumstances.  {Missouri  v. 
Lewis,  101  U.  S.  22.)  Paraphrasing  the  language  of  the 
supreme  court  of  the  United  States  in  Moore  v.  Missouri,  159 
U.  S.  676,  [16  Sup.  Ct.  179],  we  cannot  perceive  that  appellant 
was  denied  the  equal  protection  of  the  laws  for  every  other 
person  in  like  cases  with  him  and  convicted  as  he  has  been 
would  be  subjected  to  like  punishment. 
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Defendant  complains  of  the  refusal  of  the  court  to  give  a 
requested  instruction  to  the  jury  to  the  effect  that  they  might 
render  any  one  of  four  verdicts  according  to  their  conclusion 
from  the  evidence,  viz. :  guilty  as  charged  in  the  indictment, 
guilty  of  assault  with  a  deadly  weapon,  guilty  of  simple 
assault,  and  not  guilty.  There  was  no  error  in  this  action 
of  the  court.  In  view  of  the  evidence  as  shown  by  the  record 
the  defendant  was  either  guilty  as  charged  in  the  indictment, 
or  not  guilty  at  all,  and  the  jury  were  charged  that  if  the 
evidence  did  not  satisfy  them  beyond  a  reasonable  doubt  that 
he  was  guilty  of  the  offense  charged,  they  must  find  him  not 
guilty. 

It  is  finally  contended  that  the  indictment  is  defective  in 
failing  to  chaise  that  the  defendant  was  sentenced  to  life 
imprisonment  in  the  state  prison  by  a  court  of  competent 
jurisdiction,  designating  it.  The  indictment  charged  in  the 
language  of  the  code  that  defendant  was  then  and  there  a 
person  confined  in  and  undergoing  a  life  sentence  at  the  state 
prison.  It  was  sufficiently  specific  to  enable  defendant  to 
prepare  his  defense.  It  is  plainly  one  of  those  crimes  which, 
as  to  the  matter  in  question,  it  is  sufficient  to  charge  in  the 
language  of  the  statute.  {People  v.  O'Brien,  96  Cal.  174,  [31 
Pac.  45] ;  People  v.  King,  125  Cal.  369,  [58  Pac.  19].)  Upon 
the  trial  the  record  of  the  commitment  of  the  defendant  to  the 
state  prison  was  offered  and  admitted  in  evidence  over  the 
objection  of  the  defendant.  This  record  wtis  not  only  com- 
I)etent  evidence,  but  the  method  adopted  was  the  proper 
method  for  its  presentation  to  the  court.  (People  v.  Williams, 
130  Ala,  31,  [30  South.  337].) 

For  these  reasons  the  judgment  and  order  appealed  from 
are  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Sloss,  J.,  Lorigan,  J.,  McFarland, 
J.,  and  Beatty,  C.  J.,  concurred. 
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[L.  A.  No8.  1913,  1927.    Department  One.— February  14,  1908.] 

KATE  M.  BELL  and  JAMES  L.  CRITTENDEN,  Appel- 
lants, V.  SAN  FRANCISCO  SAVINGS  UNION  et  al., 
Respondents,  and  TERESA  M.  BELL,  Administratrix 
of  the  Estate  of  Thomas  Bell,  Deceased,  and  U.  S.  OIL 
AND  LAND  COMPANY,  AppeUants. 

Nbw  Thial — Adverse  Pabty  Served  with  Notices  of  Intention — 
Death  Pending  Motions  —  Appeals  from  Orders  —  Service  op 
Notice. — An  adverse  party,  to  whom  the  notices  of  intention  of 
various  parties  separately  moving  for  a  new  trial  were  addressed, 
and  who  was  served  therewith,  became  a  party  to  each  proceeding 
on  motion  for  a  new  trial,  and  did  not  cease  to  be  a  party  thereto 
by  reason  of  his  death  after  such  service,  before  the  motions  were 
heard;  and  upon  appeal  from  each  of  the  orders  denying  such 
motions  his  representative  must  be  served  with  the  notice  of  appeal. 

Id. — Representative  not  Appointed — ^Loss  op  Appeals — Orders  not 
Reversible. — ^If  a  representative  of  the  estate  of  such  adverse  party 
has  not  been  appointed,  and  cannot  be  appointed  in  time  for  appeal, 
the  appeals  are  lost,  and  the  orders  cannot  be  reversed,  and  if  not 
dismissed  must  be  affirmed. 

Id. — Service  upon  Attorney  op  Adverse  Party — Termination  op 
Authority. — The  death  of  the  adverse  party  operated  as  a  termi- 
nation of  the  authority  of  his  attorney,  and  the  service  of  notices 
of  appeal  upon  him  was  ineffective. 

Id. — Note  Signed  by  Adverse  Party — Motion  by  Secured  CJreditor 
TO  Dismiss  Appeals  Based  on  Record  —  Failurr  to  Present 
Claim  not  Considered. — Where  the  adverse  party  was  the  maker 
of  a  note  to  a  secured  corporation  which  moved  to  dismiss  appeals 
for  failure  to  serve  the  adverse  party  with  notice  thereof,  the  mo- 
tion must  be  determined  only  by  what  appears  in  the  redbrd  upon 
appeal;  and  a  showing  that  the  creditor  secured  had  not  presented 
a  claim  against  the  estate  of  the  adverse  party  cannot  be  considered. 

Id. — ^VOLUNTARY   APPEARANCE  OP   EXECUTOR  OP   ADVERSE   PARTY — ^LAPSB 

OP  Time  for  Appeal — ^Jurisdiction  not  Conferred. — The  volun- 
tary appearance  of  the  executor  of  the  adverse  party,  after  the  lapse 
of  the  time  for  appeal  from  the  orders  denying  a  new  trial,  cannot 
confer  jurisdiction  to  determine  such  appeals  upon  the  merits. 
Id. — Appeals  Retained  for  Modification  op  Judgment  Benefiting 
Appellants  and  Adverse  Party. — Though  no  modification  of  the 
judgment  can  be  aUowed  to  the  detriment  of  the  estate  of  the 
adverse  party,  the  appeals  wiU  be  retained  for  modification  of  the 
judgment  in  favor  of  the  creditor  secured  in  respect  of  excessive 
interest  allowed,  which  will  benefit  and  not  injure  the  estate  of  tho 
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adTerse  party,  and  will  also  benefit  the  appellants  in  the  matter 
of  an  accounting  between  estates  represented  bj  them,  which  are 
included  in  the  security  held  bj  such  creditor. 

Id. — ExcEssivx  Interest  upon  Interest — Whole  Interest  Avoided — 
Construction  of  Code, — Under  section  1919  of  the  Civil  Code, 
providing  that  "the  parties  maj,  in  any  contract  in  writing  whereby 
any  debt  is  secured  to  be  paid,  agree  that  if  the  interest  ...  is  not 
punctually  paid,  it  shall  become  a  part  of  the  principal,  and  there- 
after bear  the  same  rate  of  interest  as  the  principal  debt/'  a 
provision  in  the  note  secured,  signed  by  the  adverse  party,  making 
the  unpaid  interest  on  interest  bear  a  greater  rate  than  that  of  the 
principal  sum  secured,  renders  the  whole  interest  void  in  its  entirety, 
and  not  merely  as  to  the  excess  of  the  rate  agreed  upon,  and  the 
judgment  must  be  modified  in  so  far  as  it  allows  such  illegal  interest. 

Id. — Severance  or  Illegal  tbom  Legal  Interest. — ^Where  the  allow- 
ance of  illegal  interest  continued  during  the  maturity  of  the  note 
and  an  agreed  extension  thereof,  but  the  note  provided  that  after 
maturity  of  the  principal  any  unpaid  principal  and  interest  shall 
bear  the  same  increased  rate,  such  provision  is  legal;  and  in  mod- 
ifying the  judgment  there  must  be  a  severance  of  the  illegal  from 
the  legal  interest,  and  only  the  former  eui  be  deducted  from  the 
judgment. 

APPEALS  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County,  and  from  orders  denying  motions  for 
a  new  trial.    J.  W.  Taggart,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court,  and  in  the 
decisions  therein  referred  to. 

James  L.  Crittenden,  in  pro,  per.,  and  for  U.  S.  Oil  and 
Land  Company,  defendant,  Appellants. 

T.  Z.  Blakeman,  for  Teresa  Bell,  Administratrix,  Appellant. 

Canfield  &  Starbuck,  for  San  Francisco  Savings  Union 
et  al..  Respondents. 

SLOSS,  J. — This  action  involves  the  rights  of  the  parties 
in  two  tracts  of  land  in  Santa  Barbara  County  containing, 
respectively,  ten  thousand  and  four  thousand  acres.  Many 
of  the  facts  here  presented  have  been  before  this  court  in  BeU 
V.  Staacke,  141  Cal.  186,  [74  Pac.  774],  and  151  Cal.  544, 
[91  Pac.  322],  and  we  refer  to  the  opinions  on  those  appeals 
for  a  general  history  of  the  transactions  leading  up  to  this 
litigation. 

CLHI  Cal.— • 
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The  present  action  was  brought  by  Kate  M.  Bell,  James 
L.  Crittenden,  and  Sidney  M.  Van  Wyck,  Jr.,  claiming  as 
successors  in  interest  of  John  S.  Bell,  against  the  San  Fran- 
cisco Savings  Union,  its  trustees,  and  the  successors  in  interest 
of  Thomas  Bell,  deceased,  to  obtain  a  decree  quieting  the  title 
of  the  plaintiff  in  and  to  the  ten-thousand-acre  tract  referred 
to  in  the  above-mentioned  opinions.  The  San  Francisco 
Savings  Union,  which  was  not  a  party  to  the  action  of  Bell  v. 
Staacke,  was  brought  into  this  case  by  reason  of  the  fact  that 
it  had  advanced  upon  the  promissory  note  of  George  Staacke, 
guaranteed  by  Thomas  Bell,  the  sum  of  sixty  thousand  dol- 
lars, and  had  taken  as  security  for  the  payment  of  said  note 
a  deed  of  trust  of  the  ten-thousand-acre  and  the  four-thousand- 
acre  tracts,  executed  by  Staacke  to  Henry  C.  Campbell  and 
Thaddeus  D.  Kent,  as  trustees. 

Prior  to  the  conveyance  to  Campbell  and  Kent,  the  legal 
title  to  this  property  was  vested  in  George  Staacke.  Staacke 
claimed  no  beneficial  interest  whatever,  but  was  holding 
purely  as  trustee.  The  controversy  in  Bell  v.  Staacke  was 
as  to  the  nature  of  the  trust  upon  which  he  held,  the  clain 
of  the  plaintiff  in  that  action  (John  S.  Bell)  being  that 
Staacke  held  solely  as  trustee  for  him  as  to  the  ten-thousand- 
acre  tract,  it  being  conceded  that  he  held  the  four-thousand- 
acre  tract  as  trustee  for  Thomas  Bell.  The  estate  of  Thomas 
Bell  contended,  in  the  case  of  Bell  v.  Staacke,  that  the  ten- 
thousand-acre  tract  was  held  by  Staacke  in  trust,  first,  for  the 
repayment  to  Thomas  Bell  of  certain  advances  made  by  him 
to  John  S.  Bell,  the  surplus  only  after  such  payment  to  go 
to  John  S.  Bell.  This  controversy  was,  as  the  result  of  the  two 
trials  in  Bell  v.  Staacke,  finally  determined  in  favor  of  the 
Thomas  Bell  estate.  The  plaintiffs,  claiming  as  successors  in 
interest  of  John  S.  Bell,  renew  in  this  case  his  former  con- 
tention, and,  in  addition,  claim  that  the  deed  of  trust  executed 
by  George  Staacke  to  Campbell  and  Kent,  as  trustees  for  the 
San  Francisco  Savings  Union,  was  made  by  Staacke  without 
the  consent  of  John  S.  Bell,  the  beneficiary  of  the  trust,  and 
that  the  Savings  Union  and  its  trustees  had  notice,  before  the 
payment  of  any  part  of  tKe  loan  of  sixty  thousand  dollars 
and  before  the  execution  of  the  deed  of  trust,  that  John  S. 
Bell  was  the  owner  of  the  ten-thonsand-acre  tract. 
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Campbell  and  Kent,   as  trustees  for  the   San   Francisco 
Savings  Union,  have  been  succeeded  by  the  Mercantile  Trust 
Company  of   San   Francisco,   a  corporation.     The   Savings 
Union  and  its  trustees  answered,  denying  that  at  the  time 
of  the  advance  of  the  sixty  thousand  dollars  and  of  the  ac- 
ceptance of  the  trust-deed  they  had  any  notice  of  the  alleged 
rights  or  claims  of  John  S.  Bell,  and  alleging  that  John  S. 
Bell  knew  of  the  transaction  at  the  time  and  received  the 
benefit  of  the  loan,  the  amount  of  which  had  been,  with  his 
consent,  credited  upon  his  indebtedness  to  Thomas  Bell  by 
the  latter.     Staacke,  who  was  named  as  one  of  the  parties 
defendant  in  the  complaint,  answered  individually   and  as 
executor  of  the  will  of  Thomas  Bell,  deceased,  denying  the 
material  allegations  of  the  complaint.     After  filing  this  an- 
swer Staacke  was  removed  as  executor  of  the  last  will  of 
Thomas  Bell,  and  was  succeeded  by  Teresa  Bell  as  adminis- 
tratrix of  the  estate  of  Thomas  Bell,  deceased,  with  the  will 
annexed.    As  such  administratrix,  Mrs.  Bell  filed  an  amend- 
ment to  the  answer  filed  by  Staacke,  as  executor,  by  which 
she  claimed  that  the  lien  of  the  Thomas  Bell  estate  upon  the 
ten-thousand-acre  tract  was  prior  to  the  claim  of  the  San 
Francisco  Savings  Union  and  that  the  proceeds  of  any  sale 
should  be  applied  first  to  the  payment  of  the  indebtedness  of 
John  S.  Bell  to  Thomas  Bell.     Thereafter  a  cross-complaint 
was  filed  by  the  Savings  Union  and  those  who  had  acted  and 
were  acting  as  trustees  under  the  deed  of  trust  to  secure  its 
note,  together  with  Staacke,  asking  that  the  court  * '  take  under 
its  direction  and  control  the   execution  by  said  defendant 
Mercantile  Trust  Company  of  the  trust  created  by  said  grant 
(the  deed  of  trust  to  Campbell  and  Kent)  .  .  .  and  direct, 
instruct  and  supervise  said  defendant  in  executing  said  trust." 
The   U.    S.    Oil    and   I^and    Company,    claiming   as    a   suc- 
cessor in  interest  to  the  plaintiff,  James  L.  Crittenden,  was 
brought  in  by  amendment  as  an  additional  defendant  to  the 
cross-complaint.     By  the  various  answers  to  the  cross-com- 
plaint, the  parties  representing  the  John  S.  Bell  interest  and 
the  Thomas  Bell  interest  raised  substantially  the  same  issues 
as  those  which  had  been  raised  by  the  pleadings  heretofore 
discussed,  and  in  addition,  it  was  pleaded  that  the  note  held 
by  the  Savings  Union  was  barred  by  the  statute  of  limitations 
and  that  the  right  of  the  cross-complainants  to  any  aflSrmative 
relief  was  barred  by  limitation. 
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The  cause  was  tried  upon  these  issues,  and  findings  were 
made  in  accord  with  the  contention  of  the  San  Francisco  Sav- 
ings Union.  The  court  did  not  make  any  finding  as  to  the 
statute  of  limitations,  but  the  judgment  contained  an  adju- 
dication that  the  enforcement  of  the  trusts  declared  in  the 
deed  from  Staacke  to  Campbell  and  Kent  **is  not  barred  by 
any  statute  of  limitations  of  this  state.  * '  The  decree  directed 
the  Mercantile  Trust  Company  to  sell  both  tracts  of  land, 
selling  the  ten-thousand-acre  tract  first,  and  to  pay  out  of 
the  proceeds  of  sale  to  the  San  Francisco  Savings  Union  the 
amount  found  to  be  due  to  it  on  its  note,  and  the  balance  of 
the  proceeds,  if  any,  to  the  defendant  Staacke,  his  heirs  and 
assigns.  It  is  also  adjudged  that  the  plaintiffs  take  nothing 
by  the  action. 

The  plaintiff  Crittenden,  who  had  acquired  Van  Wyck's 
interest,  and  the  defendant  U.  S.  Oil  and  Land  Company, 
moved  for  a  new  trial,  which  was  denied,  and  they  now  ap- 
peal  from  the  judgment  and  from  the  order  denying  their 
motion  for  a  new  trial.  The  defendant  Teresa  Bell,  as  ad- 
ministratrix, moved  for  a  new  trial  as  to  the  issues  arising 
upon  the  pleadings  between  said  Teresa  Bell,  as  administra- 
trix, and  the  defendant  San  Francisco  Savings  Union,  its 
trustees,  and  George  Staacke.  This  motion  being  denied,  said 
administratrix  appealed  from  the  order  denying  her  motion 
and  from  the  judgment,  except  that  portion  of  it  adjudicat- 
ing that  the  plaintiffs  and  the  defendant  U.  S.  Oil  and  Land 
Company  take  nothing  by  the  action. 

The  respondents  San  Francisco  Savings  Union  and  its 
trustees  move  to  dismiss  all  four  of  these  appeals  upon  the 
ground  that  the  defendant  George  Staacke  was  an  adverse 
party  to  all  of  the  appellants  and  that  no  notice  of  appeal 
was  ever  served  upon  him,  or  upon  any  one  representing 
him. 

Staacke  died  on  the  twelfth  day  of  April,  1905.  Both 
appeals  from  the  judgment  and  both  appeals  from  the  orders 
denying  the  motions  for  new  trial  were  taken  after  his  death. 
No  service  of  any  of  the  notices  of  appeal  upon  any  repre- 
sentative of  Staacke  was  shown.  Each  of  the  notices  of  in- 
tention to  move  for  a  new  trial  was  addressed  to  Staacke, 
among  other  parties,  and  each  was  served  on  his  attorneys 
and  filed  before  his  death.    If  this  made  Staacke  a  party  to 
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the  proceedings  for  new  trial,  he  was,  if  an  adverse  party, 
entitled  to  service  of  notice  of  appeal  from  the  order  denying 
a  new  trial.  If  he  was  not  a  party  to  such  proceedings,  fail- 
ure to  serve  him  with  notice  of  appeal  would  not  justify  a 
dismissal  of  that  appeal,  but  the  order  denying  the  motion 
would  have  to  be  affirmed  because  he  had  not  been  a  party 
to  the  proceedings  for  new  trial  in  the  court  below.  (Estate 
of  Ryer,  110  Cal.  556,  [42  Pac.  1082] ;  Herriman  v.  Menzies, 
115  Cal.  15,  26,  [56  Am.  St.  Rep.  81,  44  Pac.  660,  46  Pac. 
730] ;  Johnson  v.  Fheniz  Ins,  Co.,  146  Cal.  571,  [80  Pac.  719] ; 
Johnson  v.  Fhenix  Ins.  Co.,  152  Cal.  196,  [92  Pac.  182].)  We 
have  no  doubt  that  Staacke  did  become  a  party  to  both  pro- 
ceedings for  a  new  trial  by  reason  of  the  fact  that  the  notice 
of  intention  to  move  for  a  new  trial  was  in  each  instance 
addressed  to  and  served  upon  him.  The  filing  and  service 
of  such  notice  of  intention  is  the  initiation  of  a  proceeding  for 
a  new  trial.  (Code  Civ.  Proc.,  sec.  659.)  In  so  far  as  the 
proceeding  for  a  new  trial  is  a  **new  statutory  proceeding, 
collateral ''  to  the  main  action,  {Foxvden  v.  Pacific  Coast  8,  8. 
Co,,  149  Cal.  151,  [86  Pac.  178] ),  the  parties  to  such  collateral 
proceeding  are  determined  by  the  notice,  and  jurisdiction  of 
the  parties,  other  than  the  moving  party,  is  obtained  by  the 
service  upon  them  of  such  notice.  Staacke  was  so  served  by 
each  of  the  parties  moving  for  a  new  trial,  and  he  did  not 
cease  to  be  a  party  to  the  proceeding  by  reason  of  his  death 
after  the  service  and  filing  of  the  notice,  and  before  the 
hearing  of  the  motion.  .If  he  was  an  adverse  party,  it  was 
as  necessary  to  serve  him  with  notices  of  appeal  from  the 
orders  denying  the  motions  for  new  trial,  as  it  was  to  serve 
him  with  notices  of  appeals  from  the  judgments. 

If  Staacke  was  an  adverse  party,  upon  whom  the  service  of 
notice  of  appeal  was  requisite  in  order  to  vest  this  court  with 
jurisdiction,  such  service  could  not,  after  his  death,  be  made 
upon  the  attorneys  who  had  represented  him  in  the  action 
during  his  life.  His  death  terminated  the  authority  of  the 
attorneys  to  represent  hira,  and  service  of  the  notices  of 
appeal  upon  them  was  not  effectual  so  far  as  his  interest 
was  concerned.  (Judson  v.  Love,  35  Cal.  463;  Moyle  v. 
Landers,  78  Cal.  99,  [12  Am.  St  Rep.  22,  20  Pac.  241] ;  Pedlar 
V.  8troud,  116  Cal.  461,  [48  Pac.  371] ;  Churchill  v.  Floumoy, 
127  Cal.  355,  [59  Pac.  791] ;  Estate  of  Turner,  139  CaL  85, 
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[72  Pac.  718].)  The  necessity  of  serving  a  notice  of  appeal 
upon  a  respondent  who  is  an  adverse  party  is  not  obviated 
by  the  death  of  such  party.  (Judson  v.  Love,  35  Cal.  463; 
Moijle  V.  Landers,  78  Cal.  99,  [12  Am.  St.  Rep.  22,  20  Pac. 
241] ;  Pedlar  v.  Stroud,  116  Cal.  431,  [48  Pac.  371].)  The 
appellant  must,  within  the  time  allowed  for  taking  an  appeal, 
serve  his  notice  of  appeal  upon  all  adverse  parties.  If  any 
of  said  parties  have  died,  service  must  be  made  upon  the 
personal  representatives  of  the  decedent,  and  if  the  appellant 
is  unable  to  procure  the  appointment  of  a  personal  representa- 
tive, and  to  serve  such  representative  within  the  required 
time,  his  appeal  is  lost.  {Williams  v.  Long,  130  Cal.  58,  [80 
Am.  St.  Rep.  68,  62  Pac.  264]  ;  Estate  of  Turner,  139  Cal.  85, 
[72  Pac.  718].) 

The  appellant  Teresa  Bell,  as  administratrix,  has  sought 
to  overcome  the  effect  of  a  failure  to  serve  her  notices  of 
appeal  upon  Staacke  or  his  representative  by  filing  in  this 
court  a  notice  of  appearance  on  behalf  of  George  Henry 
Howard,  as  executor  of  the  last  will  of  George  Staacke, 
deceased.  This  notice  of  appearance  was  filed  on  April  23, 
1907,  after  the  service  upon  the  appellant  of  the  respondent's 
motion  to  dismiss  her  appeals,  and  after  the  expiration  of 
the  time  within  which  appeals  could  have  been  taken.  Such 
voluntary  appearance  was  not  effectual  to  confer  jurisdiction 
of  the  appeals  upon  this  court.  (Niles  v.  Oonzales,  152  Cal. 
90,  [92  Pac.  74].)  It  is  no  doubt  true,  as  contended  by  the 
appellant  Teresa  Bell,  that  the  appellate  court  may  obtain 
jurisdiction  of  an  appeal  as  well  by  voluntary  entrance  of 
appearance  by  an  adverse  party,  as  by  the  service  of  a  notice 
of  appeal  upon  him.  {Hiherma  8,  dk  L.  8oc.  v.  Lewis,  111 
Cal.  519,  [44  Pac.  175] ;  Valley  Lumber  Co.  v.  Struck,  146 
Cal.  268,  [80  Pac.  405] ;  Burnett  v.  Piercy,  149  Cal.  183,  [86 
Pac.  603].)  In  none  of  these  cases,  however,  was  the  court 
dealing  with  the  question  of  an  appearance  made  after  the 
time  for  taking  an  appeal  had  passed.  The  service  of  notice 
of  appeal  has  a  twofold  purpose, — ^first,  to  give  the  appellate 
court  jurisdiction  of  the  person  of  the  respondent,  and,  second, 
to  give  the  appellate  court  jurisdiction  of  the  subject-matter 
of  the  appeal.  Jurisdiction  of  the  person  may  be  conferred 
by  a  voluntary  appearance  at  any  time,  but  inasmuch  as  jur- 
isdiction of  the  subject-matter  can  never  be  conferred  by 
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consent,  the  voluntary  appearance  by  the  respondent  must 
be  made  within  the  time  in  which  a  service  of  notice  upon 
snch  respondent  would  be  effectual  to  vest  jurisdiction  of 
the  appeal  in  the  appellate  court. 

An  ** adverse  party,"  within  the  meaning  of  section  940 
of  the  Code  of  Civil  Procedure,  is  one  **  whose  interest  in  the 
subject-matter  of  the  appeal  is  adverse  to  or  will  be  affected 
by  the  reversal  or  modification  of  the  judgment  or  order  from 
which  the  appeal  has  been  taken."  {Senter  v.  Bernal,  38  Cal. 
637.)  If  a  judprment  may  be  modified  in  any  manner  favor- 
able to  the  appellant  without  injuriously  affecting  the  interest 
of  the  party  not  served,  the  appeal  will  not  be  dismissed. 
In  such  case  the  court  will,  notwithstanding  the  failure  to 
serve  a  party,  ''decide  the  case  with  respect  to  the  interests 
of  the  other  parties,  so  far  as  it  may  be  done  without  injuri- 
ously affecting"  the  interests  of  the  party  not  served.  {Bur- 
nett V.  Piercy,  149  Cal.  178,  [86  Pac.  603]  ;  Williams  v. 
Santa  Clara  Min.  Assoc,  66  Cal.  195,  [5  Pac.  85].)  If  any 
of  the  contentions  of  the  appellants  here  can  be  sustained 
without  detriment  to  the  rights  of  Staacke,  the  appeals  must 
be  retained.  But  such  points  as  cannot  be  determined  in 
favor  of  an  appellant  without  injury  to  the  interests  of 
Staacke 's  estate  must  be  disregarded  without  consideration 
of  their  merits. 

One  of  the  points  urged  by  the  appellant  Teresa  Bell,  as 
administratrix,  and  available  also,  we  think,  to  the  other 
appellants,  is  that  the  court,  in  fixing  the  amount  due  to  the 
San  Francisco  Savings  Union  on  its  note,  erred  in  allowing 
an  excessive  amount  of  interest.  A  modification  of  the  judg- 
ment, by  reducing  the  amount  to  be  paid  to  the  Savings  Union 
out  of  the  sale  of  the  land,  could  in  no  way  injuriously  affect 
the  interests  of  the  Staacke  estate.  Indeed,  a  reduction  of 
the  amount  of  the  claims  of  the  Savings  Union  could  only  be 
a  benefit  to  the  Staacke  interest,  since  it  would  tend  to  lessen 
the  possible  ultimate  liability  of  that  interest  on  the  sixty- 
thousand-dollar  note.  It  may  be  questionable  whether  the 
point  as  to  excessive  allowance  of  interest  arises  properly  on 
the  appeals  from  the  judgment  or  from  the  order  denying  a 
new  trial.  For  reasons  to  be  stated,  we  think  that  it  certainly 
can  be  raised  on  the  appeals  from  the  judgment,  and  that 
the  right  of  the  appellants  to  raise  it  on  the  other  appeals 
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also  is  sufficiently  clear  to  justify  the  retention  of  those 
appeals  as  well  as  the  appeals  from  the  judgment. 

But,  while  the  court  may  review  the  action  of  the  lower 
court  in  figuring  interest  on  the  sixty-thousand-dollar  note,  we 
think  the  judgment  and  order  appealed  from  cannot  be  re- 
versed, nor  can  it  be  modified  in  any  other  particular  without 
detriment  to  the  interests  of  Staacke  or  his  estate. 

The  contention  of  the  appellants  Crittenden  and  U.  S. 
Oil  and  Land  Company  is  that  Staacke  held  the  ten-thousand- 
acre  tract  in  trust  solely  for  their  predecessor,  John  S. 
Bell,  and  that,  as  such  trustee,  he  had  no  power  to  make 
the  deed  of  trust  of  that  tract  to  the  trustees  for  the  San 
Francisco  Savings  Union.  The  effect  of  a  reversal  may  be 
to  vest  the  ten-thousand-acre  tract  in  John  S.  Bell,  free  of 
any  claim  of  the  Savings  Union.  Staacke,  however,  as  a 
maker  of  the  note  which  is  secured  by  the  deed  of  trust  to 
the  trustees  of  the  Savings  Union,  is  directly  interested  in 
having  the  property  applied  to  the  payment  of  this  note. 
If  it  should  eventually  be  held  that,  as  these  appellants  con- 
tend, the  San  Francisco  Savings  Union  has  no  interest  in 
the  land,  or  that  the  right  of  its  trustees  to  sell  is  barred  hy 
limitation,  Staacke,  or  his  estate,  may  be  compelled  to  pay 
the  sixty-thousand-dollar  note.  The  estate  is  directly  inter- 
ested in  avoiding  this  liability  by  maintaining  the  present 
judgment  which  directs  the  sale  of  the  property  for  the  pur- 
pose of  satisfying  this  note. 

Nor  do  the  appeals  of  Teresa  Bell,  as  administratrix,  occupy 
any  different  position.  Her  contentions  are,. in  substance,, 
that  the  claim  of  the  Savings  Union,  if  it  had  any,  is  sub- 
ordinate to  the  claim  of  the  estate  of  Thomas  Bell,  and  that 
the  proceeds  of  any  sale  of  the  property  must  be  applied 
first  to  the  satisfaction  of  the  claim  of  the  Thomas  Bell  estate. 
She  also  contends  that  the  right  of  the  Savings  Union  and 
its  trustees  to  have  any  affirmative  relief  is  barred  by  the 
statute  of  limitations.  Her  success  on  either  of  these  prop- 
ositions would  manifestly  be  a  detriment  to  Staacke  in  his 
capacity  as  maker  of  the  note  to  the  Savings  Union.  If  the 
Savings  Union  be  prevented  from  having  a  sale  of  the  prop- 
erty for  the  purpose  of  satisfying  its  note,  it  may  be.  as  above 
stated,  that  Staacke 's  estate  would  become  liable  for  such 
note.    Or,  if  the  proceeds  of  such  sale  be  applied  first  to  the 
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payment  of  John  S.  Bell's  indebtedness  to  Thomas  Bell^  it 
may  be  that  there  will  not  be  suflScient  surplus  to  satisfy 
the  claim  of  the  Savings  Union,  and  in  this  way  Staacke's 
estate  may  become  liable  for  a  portion  or  the  whole  of  that 
indebtedness.  It  is  clear,  therefore,  that  this  judgment,  in 
directing  the  sale  of  the  property  for  the  purpose  of  satisfying 
a  claim  upon  which  Staacke  is  personally  liable,  confers  upon 
him  a  legal*  advantage  which  would  be  destroyed  or  impaired 
by  a  reversal  of  the  judgment  or  the  order  denying  a  motion 
for  a  new  trial.  These  conclusions  are  in  no  way  affected 
by  the  fact,  conceded  by  all  the  parties,  that  Staacke  in  bor- 
rowing the  money  from  the  San  Francisco  Savings  Union  and 
making  a  deed  of  trust  acted,  not  in  his  own  interest,  but 
as  agent  for  Thomas  Bell,  who  guaranteed  the  note.  As 
between  him  and  Thomas  Bell,  Bell  was  primarily,  and  Staacke 
merely  secondarily,  liable.  But  he  did  by  executing  the  note 
make  himself  personally  liable  to  the  Savings  Union,  which, 
in  the  event  of  its  inability  to  collect  the  amount  of  its  note 
from  the  land  or  the  estate  of  Thomas  Bell,  would  unques- 
tionably be  entitled  to  hold  Staacke 's  estate  for  any  deficiency. 
That  it  did  not  ask  for  any  such  deficiency  in  this  action  is 
of  no  consequence.  It  has,  on  the  record  as  it  here  appears, 
the  right  to  pursue  Staacke  *s  estate  for  the  amount  of  the 
note,  and  the  latter  is  entitled  to  insist  that  a  judgment  which 
confers  upon  it  the  advantage  of  having  the  property  in 
question  applied  to  the  payment  of  any  such  liability  shall 
not  be  set  aside  without  its  being  before  the  court  and  being 
heard.  If  the  necessary  effect  of  a  reversal  or  modification 
as  to  any  party  is  to  take  away  this  right,  the  judgment  and 
order  assailed  must  stand  as  to  all  parties. 

The  aflSdavit  offered  by  the  appellant  Teresa  Bell  to  show 
that  the  Savings  Union  has  not,  within  the  time  allowed  for 
the  presentation  of  claims,  presented  any  claim  upon  this  note 
to  the  executor  of  the  will  of  George  Staacke,  cannot  be  con- 
sidered here.  The  motion  to  dismiss  for  want  of  service  on 
an  adverse  party  must  be  disposed  of  on  the  record.  {Harper 
V.  Hildreth,  99  Cal.  265,  [33  Pac.  1103] ;  Estate  of  Ryer, 
100  Cal.  556,  [42  Pac.  1082] ;  Kennedy  v.  Parks,  120  Cal.  22, 
1 52  Pac.  40].)  On  that  record  Staacke  appeared  to  be  an 
adverse  party,  and  the  necessity  for  serving  him  could  not  be 
obviated  by  acts  or  omissions  of  other  parties  not  appearing 
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in  the  record  and  occurring  after  the  time  for  appeal  had 
expired. 

In  the  foregoing  discussion  we  have  said  nothing  as  to  the 
contention  of  the  appellants  Crittenden  and  U.  S.  Oil  and 
Land  Company  that  the  court  erred  in  denying  them  any 
priority  as  against  the  estate  of  Thomas  Bell.  It  is  found, 
however,  that  the  action  of  Bell  v.  Staacke,  the  pendency  of 
which  was  set  up  in  the  pleadings,  was  still  pending  at  the 
time  of  the  decision,  and  that  the  question  of  the  relations 
between  John  S.  Bell  and  his  grantees  on  the  one  hand,  with 
Staacke  and  the  estate  of  Thomas  Bell  on  the  other,  in  respect 
of  the  indebtedness  of  John  S.  to  Thomas  Bell  and  of  the 
ten-thousand-acre  tract  are  involved  in  said  action  and  **are  in 
course  of  judicial  determination  and  settlement  therein.'*  The 
judgment,  accordingly,  made  no  adjudication  of  the  rights  of 
John  S.  Bell  and  Thomas  Bell  (or  their  successors)  as  between 
each  other,  leaving  the  question  of  those  rights  to  be  deter- 
mined in  Bell  v.  Staacke.  If  it  could  be  said  that  Staacke 
had  no  interest  in  this  controversy  as  to  priorities  between 
John  S.  Bell  and  Thomas  Bell,  the  finding  as  to  the  pending 
action  (which  is  not  attacked)  clearly  made  it  the  duty  of 
the  court  to  reserve  for  adjudication  in  that  action  the  matters 
therein  involved.  {Casey  v.  Jordan,  68  Cal.  246,  [9  Pac.  92, 
305].) 

There  remains  the  question  whether  the  amount  allowed 
as  interest  on  the  note  of  the  San  Francisco  Savings  Union 
was  excessive. 

The  court  found  that  the  principal  of  the  promissory  note 
of  Staacke  has  not  been  paid,  and  that  no  interest  thereon  has 
been  paid  except  the  interest  to  the  first  day  of  November, 
1896,  and  that  the  amount  due  on  said  note  for  principal  and 
interest,  to  the  date  of  the  decision  (March  1,  1905),  is  $148,- 
052.52.  The  note,  so  far  as  is  material  to  the  present  inquiry, 
reads  as  follows: — 

"San  Francisco,  February  1st,  1892. 

**0n  the  first  day  of  February,  1893, — I  promise  to  pay  to 
the  San  Francisco  Savings  Union, — the  principal  sum  of 
sixty  thousand  dollars.  And  I  further  promise  to  pay  interest 
on  said  amount,  at  the  monthly  rate  of  two  thirds  of  one 
per  cent — on  the  first  day   of  each   and   every  month  till 
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pa^Tnent  of  the  principal,  the  first  payment  to  be  made  this 
dav. — 

**And  further,  I  agree  that  in  case  of  default  in  the  pay- 
ment of  any  of  the  amounts  of  principal  or  interest  above 
stipulated  then  such  amounts  shall  bear  interest  from  the 
date  of  their  maturity  until  the  day  of  payment,  at  the  rate 
of  one  per  cent  per  month. —  George  Staacke." 

Section  1919  of  the  Civil  Code  provides  that  **The  parties 
may,  in  any  contract  in  writing  whereby  any  debt  is  secured 
to  be  paid,  agree  that  if  the  interest  on  such  debt  is  not  punc- 
tually paid,  it  shall  become  a  part  of  the  principal,  and  there- 
after bear  the  same  rate  of  interest  as  the  principal  debt.'' 
Under  this  section  unpaid  interest  cannot  be  made  to  bear 
interest  at  a  rate  greater  than  that  borne  by  the  principal 
debt  {Savings  <&  Loan  8oc,  v.  HoHon,  63  Cal.  105;  Dean  v. 
Applegarth,  65  Cal.  391,  [4  Pac.  375] ) ;  and  an  agreement 
for  interest  on  interest  at  a  greater  rate  than  that  so  allowed 
by  the  statute  is  illegal  and  void  in  its  entirety,  and  not  merely 
as  to  the  excess  over  the  rate  that  might  have  been  agreed 
upon.  (Yndart  v.  Den,  116  Cal.  533,  [58  Am.  St.  Rep.  200, 
48  Pac.  618].)  By  the  note  in  question  the  maker  agrees  to 
pay  interest  on  the  principal  at  the  rate  of  two  thirds  of  one 
per  cent  per  month  (eight  per  cent  per  annum)  until  maturity, 
and  thereafter  at  the  rate  of  one  per  cent  per  month.  Over- 
due installments  of  interest  are  to  bear  interest  at  the  rate  of 
one  per  cent  p^r  month.  As  to  installments  of  interest  falling 
due  before  the  maturity  of  the  principal,  interest  on  interest 
is  fixed  at  a  rate  greater  than  that  borne  by  the  principal. 
After  the  maturity  of  the  note,  the  rate  of  interest  is  the  same 
for  principal  and  unpaid  interest.  The  provision  for  interest 
on  installments  falling  due  before  maturity  is  therefore  in 
conflict  with  the  statute.  This  should  not,  however,  be  held 
to  affect  the  validity  of  the  agreement  in  so  far  as  it  provides 
for  interest  on  interest  falling  due  after  maturity.  Any  such 
installments  bear  the  same  rate  as  the  principal,  and  as  to 
them  there  is  no  violation  of  section  1919.  The  provision  of 
the  note  for  payment  of  interest  on  unpaid  installments  of 
interest  is,  in  its  relation  to  section  1919,  severable.  In  so 
far  as  it  allows  interest  on  interest  at  a  rate  greater  than  is 
borne  by  the  principal,  it  is  void.     For  the  period  during 
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which  it  allows  interest  at  the  same  rate  as  the  principal  it 
is  good. 

In  computing  interest  in  this  case,  the  court  allowed  interest 
on  the  principal  from  November  1,  1896  (to  which  date  inter- 
est had  been  paid),  to  the  date  of  the  decision,  at  the  rate  of 
one  per  cent  per  month,  and  on  each  year's  interest,  so  figured,, 
at  the  same  rate.  Under  the  views  above  expressed  this  would,, 
on  the  face  of  the  note,  have  been  proper,  since  all  such  inter- 
est, both  on  principal  and  interest,  accrued  after  maturity,  at 
a  time  when  the  note  fixed  interest  on  principal  and  on  unpaid 
interest  at  the  same  rate.  All  interest  accruing  prior  to  the 
maturity  of  the  note  had  been  paid.  As  to  this,  the  agreement 
was  executed,  and  no  question  of  the  validity  of  such  executed 
agreement  was  before  the  court.  But  it  was  found  that  on 
December  22,  1896,  John  S.  Bell  and  George  Staacke  agreed 
with  the  San  Francisco  Savings  Union  that  the  time  for  the 
payment  of  the  principal  of  said  promissory  note  should  be 
extended  until  the  twenty-second  day  of  December,  1898.  This 
finding  follows  an  allegation  of  respondents  in  their  cross- 
complaint  and  is  binding  upon  them.  The  effect  of  such  agree- 
ment was  to  waive  any  past  default  in  the  payment  of  prin- 
cipal and  to  postpone  the  maturity  of  the  note  until  December 
22,  1898.  Until  that  date  there  was  no  default  in  the  payment 
of  the  principal,  and  the  condition  on  which  the  rate  of  interest 
was  to  be  increased  from  eight  to  twelve  per  cent  per  annum 
had  not  arisen.  It  follows  that  interest  on  interest  during 
this  period  could  not  exceed  eight  per  cent  per  annum,  and 
as  the  only  contract  for  interest  on  interest  was  for  twelve 
per  cent  per  annum,  interest  on  unpaid  installments  prior 
to  December  22,  1898,  could  not  be  allowed  at  all.  The  judg- 
ment was  therefore  excessive  in  allowing  interest  on  principal 
at  the  rate  of  twelve  instead  of  eight  per  cent  per  annum  from 
November  1,  1896,  to  December  22,  1898,  and  in  allowing  any 
interest  on  the  installments  of  interest  that  fell  due  during 
this  period.  The  overcharge  on  the  first  of  these  items  amounts 
to  $5,139.86;  on  the  second  to  $11,539.99.  Inasmuch  as  the 
findings  set  out  the  terms  of  the  note,  the  payments  of  inter- 
est, and  the  extension  agreement,  this  error  is  apparent  on 
the  face  of  the  judgment-roll,  and  can  be  corrected  by  a  modi- 
fication of  the  judgment 
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For  the  reasons  above  stated,  the  motion  to  dismiss  the 
appeals  is  denied.  The  order  denying  both  motions  for  a  new 
trial  is  affirmed.  The  cause  is  remanded  to  the  lower  court, 
with  directions  to  modify  the  judgment  by  deducting  from 
the  amount  directed  to  be  paid  to  the  San  Francisco  Savings 
Union  the  sum  of  $16,679.85,  and  as  so  modified,  the  judgment 
will  stand  affirmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sae.  No.  1567.    In  Bank.— February  14,  1908.] 

In  the  Matter  of  the  Estate  of  H.  J.  GLENN,  Deceased. 
ALICE  A.  YOUNG,  Appellant. 

Estates  of  Deceased  Pebsons — Bight  to  Disteibution  at  Statutoey 
Time. — Ordinarily  a  legatee,  devisee,  or  heir  ia  entitled  as  a  matter 
of  right  to  receive  his  share  of  the  estate  at  the  time  fixed  by 
statute,  if  the  same  can  be  g^ven  to  him  without  loss  to  creditors, 
regardless  of  the  fact  that  it  might  be  better  for  all  interested  in  . 
the  estate  that  the  property  should  be  held  in  administration  for  a 
longer  period. 

Id. — Estoppel  to  Insist  on  Kioht. — A  party  entitled  to  receive  a 
distributive  share  of  the  estate  can  estop  himself  from  insisting 
upon  the  right  to  receive  it  at  the  time  fixed  by  the  statute  where 
the  effect  thereof  would  be  to  injure  the  other  heirs  who  had  acted 
upon  the  faith  of  such  party's  undertaking  and  promises. 

Id. — Pabtiai,  Disteibution — Bight  to  Detebminx  by  Equitabijs  CJon- 
sidreationb. — The  superior  court,  in  the  exercise  of  its  probate 
jurisdiction,  proceeds  upon  principles  of  equity,  and  may  refuse 
an  application  for  partial  distribution  where  the  circumstances  of 
the  case  show  that  the  claimant,  under  settled  equitable  principles, 
should  not  be  heard  to  assert  the  right  to  immediate  possession  of 
the  property.  In  the  present  case,  by  reason  of  the  voluntary 
agreements  entered  into  between  the  heirs  and  the  financial  condi- 
tion of  the  estate  resulting  from  the  carrying  out  of  such  agreements, 
the  application  for  a  partial  distribution  was  rightly  refused. 

APPEAL  from  an  order  of  the  Superior  Court  of  Colusa 
County  refusing  an  application  for  the  partial  distribution 
of  the  estate  of  a  deceased  person.    H.  M.  Albery,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Burrell  G.  White,  for  Appellant 
P.  C.  Lusk,  for  Respondents. 

ANGBLLOTTI,  J. — This  is  an  appeal  from  an  order  deny- 
ing an  application  for  partial  distribution  of  appellant's 
share  of  the  estate  of  deceased. 

The  petitioner  is  the  surviving  wife  of  A.  G.  Glenn,  one  of 
the  children  of  deceased,  who  was  entitled  to  an  undivided 
one  twelfth  of  the  estate  of  his  father.  He  died  shortly  after 
the  death  of  his  father,  leaving  a  will  by  which  he  gave  his 
interest  in  his  father's  estate  to  appellant  for  her  life,  the 
same  to  go  upon  her  death  to  the  grandchildren  of  his  deceased 
father.  Appellant  seeks  to  have  distributed  to  her  this  life 
estate  in  an  undivided  one-twelfth  part  of  the  property  of 
the  estate  remaining  on  hand. 

Deceased  died  intestate  February  17,  1883,  leaving  a  large 
estate  consisting  almost  wholly  of  real  property,  and  being 
very  heavily  indebted.  It  was  concluded  by  the  heirs  that 
better  results  could  be  obtained  by  keeping  the  property  in 
one  body,  without  selling  or  distributing  the  same  until  by 
aid  of  the  proceeds  of  the  cultivation  of  the  land,  which  was 
farming  property,  the  indebtedness  could  be  paid.  At  the 
request  of  the  heirs  Mr.  N.  D.  Rideout  assumed  the  duties  of 
administrator  with  this  understanding,  and  a  written  agree- 
ment was  entered  into  by  him  and  all  of  the  heirs,  including 
appellant's  husband,  indemnifying  him  against  any  claim  on 
their  part  arising  from  such  management  by  him  of  the  prop- 
erty of  the  estate.  It  being  necessary  that  the  heirs  should 
have  money  with  which  to  maintain  themselves  pending  ad- 
tninistration,  in  1888  another  a^eeraent  was  executed  by 
appellant,  whose  husband  had  in  the  mean  time  died,  both 
individually  and  as  executrix  of  her  husband's  will,  and  by 
the  other  heirs,  indemnifying  the  administrator  against  any 
claim  arising  by  reason  of  advances  made  to  them  or  either 
of  them  from  the  property  of  the  estate.  Under  these  agree- 
ments the  property  was  farmed  imder  the  management  of 
the  administrator  for  many  years,  with  the  result  that  the 
indebtedness  was  very  largely  reduced.     At  the  time  of  the 
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filing  of  this  petition  for  partial  distribution,  September  7, 
1906,  $495,217  had  been  paid  to  the  heirs,  of  which  last-named 
sum  $42,807  was  paid  to  appellant's  husband,  and  to  her 
individually  and  as  executrix  of  her  husband's  will,  appellant 
receiving  seventeen  hundred  dollars  as  late  as  March,  1906. 
Farming  having  become  unproductive,  it  was  concluded  to 
sell  sufficient  land  to  pay  the  remaining  debts  and  an  order 
of  sale  was  obtained.  Some  land  was  sold,  but  the  adminis- 
trator had  not  been  able  at  the  time  of  the  hearing  of  this 
petition  to  sell  enough  to  pay  the  debts  of  the  estate.  At 
the  time  of  such  hearing  the  assets  of  the  estate  consisted  of 
real  estate  appraised  at  $510,311,  money  due  on  real  estate  sold, 
$5,000,  and  grain  valued  at  $7,000,  and  there  was  due  creditors 
of  deceased  $54,640,  due  for  administrator's  commissions  ac- 
cording to  minimum  estimate  $50,000,  and  due  for  taxes  $11,- 
000,  a  total  of  $115,640.  It  sufficiently  appeared  that  every 
reasonable  effort  was  being  made  to  sell  enough  land  to  pay 
the  debts,  and  the  indications  were  that  sufficient  could  be 
sold  to  discharge  the  indebtedness  within  a  year. 

The  first  demand  on  the  part  of  appellant  that  advances 
to  the  heirs  cease  and  that  the  estate  be  closed  was  made  in 
August,  1905.  The  granting  of  the  petition  for  partial  dis- 
tribution was  opposed  by  the  administrator  and  all  of  the 
heirs  other  than  appellant. 

It  is  apparent  that  the  granting  of  the  petition  would  have 
been  exceedingly  injurious  to  the  heirs,  and  would  have  post- 
poned the  payment  of  the  claims  of  the  creditors  of  the  estate. 
Contemplated  sales  of  land  absolutely  necessary  to  the  pay- 
ment of  debts  and  the  closing  of  the  estate  would  probably 
have  been  prevented,  and  certainly  very  much  delayed,  and 
unless  a  partition  was  had,  which,  in  the  ordinary  course  of 
things,  would  have  involved  large  expense  and  delay,  the 
inability  of  the  estate  to  convey  to  purchasers  an  absolute  title 
including  all  interests  would  naturally  have  caused  the  re- 
maining undivided  interests  to  be  sold  at  great  loss.  The 
record  amply  justified  the  conclusion  of  the  learned  trial  judge 
that  it  was  not  then  for  the  best  interests  of  the  estate  and 
those  interested  in  it  that  this  undivided  interest  should  be 
distributed  to  appellant.  Appellant,  however,  insists  that  this 
is  an  immaterial  consideration  upon  an  application  for  partial 
distribution,  the  statute  providing  that  if  at  the  hearing  **it 
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appear  that  the  estate  is  but  little  indebted,  and  that  the 
share  of  the  party  applying  may  be  allowed  to  him  without 
loss  to  the  creditors  of  the  estate,  the  court  must  make  an 
order  in  conformity  with  the  prayer  of  the  petition/'  Her 
position  is  that  the  facts  stated  show  as  a  matter  of  law  that 
the  estate  was  **but  little  indebted"  (Estate  of  Crocker,  105 
Cal.  372,  [38  Pac.  954]),  and  that  the  distribution  asked 
might  have  been  made  without  loss  to  the  creditors,  and  that 
consequently  the  lower  court  was  required  by  the  terms  of 
the  statute  to  grant  the  application,  however  injuriously  the 
other  heirs  might  have  been  affected  thereby.  Assuming  pure- 
ly for  purposes  of  argument  that  the  facts  showed  the  estate 
to  be  "but  little  indebted'*  within  the  meaning  of  the  statute, 
and  that  no  loss  to  creditors  would  have  resulted  from  the 
granting  of  the  application,  we  do  not  think  that  the  result 
contended  for  by  appellant  follows.  Ordinarily  it  is,  of  course, 
true  that  a  legatee  or  devisee  or  an  heir  is  entitled  as  a  matter 
of  right  to  receive  his  share  of  the  estate  at  the  time  fixed  by 
the  statute,  if  the  same  can  be  given  to  him  without  loss  to 
creditors,  regardless  of  the  fact  that  it  might  be  better  for  all 
interested  in  the  estate  that  the  property  should  be  held  in 
administration  for  a  longer  period.  It  is  his  property,  and 
he  has  the  right  to  enjoy  the  same  at  the  earliest  possible 
moment  consistent  with  the  proper  administration  of  the  estate. 
That  he  shall  be  able  to  have  such  enjoyment  is  the  object 
of  our  statutes  relative  to  partial  distribution.  But  we  have 
no  doubt  that  a  party  can  estop  himself  from  insisting  upon 
the  exercise  of  this  right  where  the  effect  thereof  would  be 
to  injure  the  other  heirs  who  had  acted  upon  the  faith  of 
such  party's  undertaking  and  promises.  It  is  well  settled 
that  the  superior  court,  in  the  exercise  of  its  probate  jurisdic- 
tion, proceeds  upon  principles  of  equity  (see,  In  re  Moore, 
96  Cal.  528,  [31  Pac.  584] ),  and  we  see  no  reason  why  it  may 
not  deny  an  application  for  partial  distribution  where  the 
circumstances  of  the  case  show  that  the  claimant,  under  well- 
settled  equitable  principles,  should  not  be  heard  to  assert  the 
right  to  immediate  possession  of  the  property.  In  the  case 
before  us  the  circumstances  which  would  render  the  granting 
of  appellant's  application  injurious  to  all  the  other  heirs  are 
the  result  of  the  agreements  freely  entered  into  by  appellant 
and  her  husband,  under  which  they  have  already  received  by 
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way  of  advancement  $42,807.  If  it  had  not  been  for  these 
agreements,  the  estate  would  long  ago  have  been  closed,  and 
appellant  would  have  received  her  share  thereof.  By  reason 
thereof,  those  interested  in  the  estate  find  themselves  in  a  posi- 
tion where  it  is  necessary  to  sell  a  lai^e  portion  of  the  realty  in 
order  to  pay  the  debts  and  close  the  estate.  Appellant  chose 
that  moment  to  insist  upon  the  right  of  immediate  delivery  of 
her  undivided  share  thereof,  notwithstanding  that  the  enforce- 
ment thereof  will  result  in  injury  to  all  the  other  heirs.  We 
think  that  the  court  below  was  warranted  in  holding  that  she 
could  not  insist  upon  this  right  to  the  injury  of  the  other 
heirs,  while  those  managing  the  estate  were  making  every 
reasonable  effort  to  close  the  administration,  and  there  was  a 
reasonable  probability  that  if  the  estate  was  kept  intact,  suf- 
ficient property  could  be  sold  within  a  very  short  time  to 
pay  all  the  debts  and  expenses  of  administration,  and  thus 
enable  final  distribution  to  be  made. 

In  view  of  what  we  have  said,  it  is  apparent  that  certain 
evidence  objected  to  by  appellant  was  relevant  and  was  prop- 
erly admitted. 

The  order  is  affirmed. 

Shaw,  J.,  McFarland,  J.,  Henshaw,  J.,  Lorigan,  J.,  and 
Sloss,  J.,  concurred. 


[L.  A.  No.  1915.    Department  Two.—Febniary  15,  1908.] 

B.    E.    DAVISSON,    Respondent,    v.    EAST    WHITTIER 
LAND  AND  WATER  COMPANY,  Appellant. 

Action  by  Ck)NTBACTOE — CJount  foe  Labor  Donb  and  Materials  Fur- 
nished— Support  op  Finding  and  Judgment. — In  an  action  by  a 
contractor  to  recover  upon  a  first  count  for  labor  clone  and  materials 
fnmished  by  plaintiff's  assignor  in  constructing  and  laying  pipe- 
lines and  building  concrete  boxes  for  defendant,  held  that  there  is 
BofScient  evidence  to  support  a  finding  for  plaintiff  on  that  count, 
notwithstanding  conflicting  evidence  to  the  contrary,  and  the  judg- 
ment rendered  thereupon  will  be  affirmed. 

Id. — Second  Count  por  Extra  Work — Provision  por  Arbitration — 
Condition  Precedent. — In  respect  of  a  second  count  in  the  com- 
CLIII  Cal.— 6 
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plaint  for  extra  work,  where  the  contract  contains  a  provision  that 
"should  any  dispute  arise  respecting  the  true  value  of  the  extra 
work  done,  .  .  .  the  same  shall  be  valued  by  two  competent  persons, 
one  employed  by  the  owner,  and  the  other  by  the  contractor,  and  in 
case  they  cannot  agree,  these  two  to  have  power  to  name  an  umpire, 
whose  decision  shall  be  binding  on  all  parties,"  such  arbitration,, 
or  an  unsuccessful  attempt  to  secure  the  same,  is  a  condition 
precedent,  without  which  the  count  for  extra  work  and  a  judgment 
thereupon  cannot  be  sustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a  new  triaU 
Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Harris  &  Swanwick,  and  Hunsaker  &  Britt,  for  Appellant. 

John  E.  Daly,  E.  W.  Freeman,  and  A.  D.  Laughlin,  for 
Respondent. 

THE  COURT. — This  is  an  action  to  recover  the  sum  of 
$1,272.91  with  interest  upon  the  first  count,  for  labor  done  and 
materials  furnished  by  plaintiff's  assignor  in  constructing  and 
laying  pipe-lines  and  building  concrete  boxes  for  the  defend- 
ant corporation  in  the  county  of  Los  Angeles,  for  use  in  con- 
nection with  its  irrigating  works ;  and  upon  the  second  count, 
to  recover  the  further  sum  of  $9,467.47,  with  interest,  alleged 
to  be  due  for  similar  work  and  materials  furnished  by  plaintiff, 
principally  in  the  construction  of  certain  lateral  pipe-lines  in 
said  county  of  Los  Angeles  and  the  county  of  Orange,  for  the 
defendant  corporation.  Judgment  was  rendered  in  the  sup- 
erior court  in  favor  of  plaintiff  for  the  sum  of  four  thousand 
dollars  with  interest  and  costs,  and  from  the  said  judgment 
and  an  order  refusing  a  new  trial  the  defendant  corporation 
appeals.  The  said  sum  of  four  thousand  dollars,  for  which 
the  trial  court  rendered  judgment,  comprises  the  full  amount 
prayed  for  in  the  first  count  of  the  complaint,  to  wit, — ^the  sum 
of  $1,272.91,  and  the  further  sum  of  $2,727.09,  awarded  by 
the  court  upon  the  second  count  of  said  complaint,  which  was 
for  extra  work. 

Several  questions  are  involved  in  this  appeal,  which  will  be 
considered  seriatim,  as  follows : — 
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1.  Upon  the  first  count  in  the  complaint  the  finding  of  the 
trial  court  is  as  follows:  **That  between  the  first  day  of  No- 
vember, 1903,  and  the  11th  day  of  March,  1904,  plaintiff  and 
J.  F.  Smith  furnished  materials  and  performed  labor  for  the 
defendant  at  its  special  instance  and  request  in  constructing 
pipe-lines,  building  concrete  boxes,  and  in  laying  and  complet- 
ing certain  pipe-lines  for  the  defendant  in  the  county  of  Los 
Angeles,  aforesaid,  and  that  the  defendant  promised  and 
agreed  to  pay  to  the  plaintiff  and  said  Smith  therefor  the  sum 
of  $1,272.91;  that  no  part  of  said  sum  has  been  paid.  .  .  . 
That  plaintiff  is  entitled  to  judgment  against  defendant  for 
the  amount  of  said  sum  of  $1,272.91,"  etc. 

In  our  opinion  appellant's  contention  that  the  above  finding 
is  not  supported  by  the  evidence  cannot  be  maintained.  Ap- 
pellant claims  that  the  sum  of  $1,272.91  awarded  plaintiff  by 
this  finding  was  included  in  a  payment  of  five  thousand 
dollars  made  to  the  plaintiff  by  Mr.  Stowell,  an  oflScer  of  the 
defendant  company,  on  May  14,  1904.  The  plaintiff  testifies 
on  cross-examination  as  to  this  matter  as  follows : — 

**I  received  eleven  thousand  three  hundred  and  sixty-six 
dollars  and  eighty-two  cents,  which  has  been  paid  on  the  second 
cause  of  action  at  various  times.  It  was  not  received  all  in 
one  payment.  The  last  payment  of  five  thousand  dollars  was 
on  May  14th,  1904.  November  18th,  1903,  I  received  five 
thousand  dollars.  This  payment  was  for  the  second  cause  of 
action.  I  received  the  money  from  Mr.  Stowell."  The  plain- 
tiff might  have  gone  further  in  his  testimony  on  this  subject, 
but  this  clear  cut  and  positive  statement  will  at  least  bring 
the  case  within  the  rule  of  this  court  that  a  finding  will  not  be 
disturbed  when  there  is  a  substantial  conflict  in  the  evidence, 
and  is  sufficient  to  sustain  the  finding  of  which  the  appellant 
complains. 

2.  Counsel  for  appellant  contends  that  the  plaintiff  is  not 
entitled  to  maintain  his  action  as  far  as  the  second  count  of 
his  complaint  is  concerned,  and  in  that  connection  invokes  the 
following  provision  contained  in  the  contract  annexed  to  and 
made  a  part  of  the  defendant's  amended  answer  to  the  com- 
plaint, and  found  by  the  court : 

''Should  any  dispute  arise  respecting  the  true  value  of  the 
extra  work  done,  or  works  omitted,  the  same  shall  be  valued  by 
two  competent  persons,  one  employed  by  the  owner  and  the 
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other  by  the  contractor,  and  in  case  they  cannot  agree,  these 
two  to  have  power  to  name  an  umpire,  whose  decision  shall  be 
binding  on  all  parties." 

In  view  of  the  conclusion  at  which  we  have  arrived  after  a 
careful  examination  of  the  entire  record,  the  effect  of  this 
provision  becomes  the  most  important  matter  remaining  for 
consideration  on  this  appeal.  It  becomes  necessary,  therefore, 
to  determine  the  effect  of  the  provision  above  set  forth  as  to 
the  valuation  by  arbitration  of  the  extra  work  done.  In 
Holmes  v.  Richet,  56  Cal.  307,  [38  Am.  Rep.  54],  the  contract 
before  the  court  was  practically  identical,  word  for  word,  with 
the  one  here  involved.  After  a  review  of  the  authorities,  Mor- 
rison, C.  J.,  says : — 

**In  view  of  the  foregoing  authorities,  and  the  principle  thoy 
announce,  (which  we  believe  to  be  correct),  no  right  of  action 
accrued  to  the  contractor  for  the  extra  work  done  by  him,  un- 
til the  same  was  valued,  or  some  good  and  sufficient  excuse  for 
a  failure  to  value  the  same  in  accordance  with  the  agreement 
was  shown.  In  this  case  no  valuation  was  made,  and  no  reason 
is  shown  for  a  failure  to  make  such  a  valuation.  We  are, 
therefore,  of  the  opinion  that  the  contractor  was  not  entitled 
to  recover  anything  for  extra  work."  The  syllabus  in  Holmes 
V.  Richet,  56  Cal.  307,  [38  Am.  Rep.  54],  also  contains  a  clear 
and  concise  statement  of  the  legal  principle  contained  in  the 
opinion,  which  applies  to  the  case  at  bar,  as  follows: — 

'*It  now  seems  to  be  the  settled  law,  that  an  agreement  to  re- 
fer a  case  to  arbitration  will  not  be  regarded  by  the  courts, 
and  they  will  take  jurisdiction  and  determine  a  dispute  be- 
tween parties,  notwithstanding  such  agreement.  But  when  the 
agreement  is,  that  the  covenantor  shall  pay  such  sum,  and  only 
such  sum,  as  shall  be  determined  by  arbitrators,  the  procuring 
an  award  is  as  clearly  a  condition  precedent  to  an  action  as  if 
the  parties  had  expressly  so  provided.  So  held,  with  reference 
to  a  contract  for  the  construction  of  a  building  in  which  it  was 
agreed,  that  should  any  dispute  arise  regarding  the  value  of 
extra  work,  the  same  should  be  valued  by  arbitrators.  .  .  .  The 
distinction  between  the  two  classes  of  cases  stated  is,  that  in  the 
former  the  parties  undertake  by  an  independent  covenant  or 
agreement  to  provide  for  an  adjustment  and  settlement  of  all 
disputes  and  differences,  to  the  exclusion  of  the  courts;  and  in 
the  latter,  they  merely,  by  the  same  agreement  which  creates 
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the  liability  and  gives  the  right,  qualify  the  right,  by  provid- 
ing that,  before  any  right  of  action  shall  accrue,  certain  facts 
shall  be  determined,  or  amounts  and  values  ascertained;  and 
this  is  made  a  condition  precedent,  either  in  terms  or  by  neces- 
sary implication."  (See,  also,  Loup  v.  California  Southern  B. 
R.  Co.,  63  Cal.  103;  Scammon  v.  Denvo,  72  Cal.  398,  [14  Pac. 
98] ;  Tally  v.  Parsons,  131  Cal.  516,  [63  Pac.  833] ;  Roche  v. 
Baldwin,  135  Cal.  522,  [65  Pac.  459,  67  Pac.  903].)  It  may 
be  said  that,  in  the  last  case  cited,  Mr.  Justice  Henshaw  filed 
a  dissenting  opinion,  and  Mr.  Justice  McFarland  also  dis- 
sented; but  it  should  be  stated  that  the  facts  presented  in 
Boche  V.  Baldwin  were  widely  at  variance  with  those  in  the 
case  at  bar.  In  the  former  case  the  making  of  the  agreement 
as  to  compensation  was  squarely  denied  and  absolutely  re- 
pudiated by  Mr.  Highton,  the  plaintiff's  assignor.  In  the 
case  at  bar  the  record  contains  no  showing  whatever  of  any 
attempt  upon  the  part  of  plaintiff  to  procure  an  award  in  con- 
formity with  the  terms  of  the  contract,  prior  to  the  bringing 
of  his  action,  or  at  any  other  time,  nor  do  counsel  for  the  plain- 
tiff and  respondent  mention  the  matter  in  any  way  in  their 
brief  replying  to  the  argument  of  appellant.  We  are  of  the 
opinion,  therefore,  that  the  judgment  should  be  reversed  as  to 
the  amount  awarded  on  the  second  count  of  the  complaint,  to 
wit,  the  sum  of  $2,727.09. 

3.  In  view  of  the  foregoing  conclusions  it  is  not  necessary  to 
discuss  the  remaining  points  made  by  counsel.  It  may  be 
proper  to  state,  however,  that  the  judgment  in  favor  of  plain- 
tiff is  too  great  by  the  sum  of  one  thousand  dollars  as  shown 
by  the  judgment-roll,  the  mistake  having  occurred  in  the  sub- 
traction of  the  amount  which  the  trial  court  found  had  boen 
paid  by  the  defendant,  to  wit,  the  sum  of  $11,366.82,  from  the 
amount  found  to  be  the  reasonable  value  of  materials  furnished 
and  labor  done,  to  wit,  the  sum  of  $13,093.91,  which  difference 
or  balance  the  court  found  to  be  the  sum  of  $2,727.09,  whereas 
it  is  plain  that  it  should  have  been  $1,727.09.  However,  this 
matter  becomes  immaterial  in  view  of  the  conclusions  we  have 
reached;  and,  for  the  purpose  of  the  present  appeal,  the  same 
may  be  said  of  the  contention  raised  by  counsel  as  to  the  divisi- 
ble nature  of  the  contracts  involved  in  the  action,  and  the  ques- 
tion as  to  whether  the  evidence  in  the  trial  court  was  sufficient 
to  warrant  the  findings. 
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It  is  to  be  observed  that  this  action  was  not  brought  to  en- 
force a  mechanic's  lien,  and  that  neither  the  action  nor  the 
defense  is  based,  in  any  respect,  on  the  Mechanics'  Lien  Law. 

For  the  foregoing  reasons  the  judgment  appealed  from  is 
affirmed  as  to  the  amount  involved  in  the  first  count  of  the 
complaint,  to  wit:  the  sum  of  $1,272.91,  and  interest  thereon 
at  the  rate  of  seven  per  cent  per  annum  from  July  29,  1905, 
and  reversed  as  to  the  sum  of  $2,727.09,  awarded  to  plaintiff 
upon  the  second  count  of  the  said  complaint.  The  order  re- 
fusing to  grant  a  new  trial  is  affirmed  as  to  the  first  count 
of  the  complaint,  and  is  reversed  as  to  the  second  count.  The 
cause  is  remanded  for  a  new  trial  as  to  the  last  count,  the 
appellant  to  recover  costs  on  this  appeal. 

Hearing  in  Bank  denied. 


[L.  A.  No.  1941.    In  Bank.— February  18,  1908.] 

GASPAR  A.  HUFFNER  et  al.,  Respondents,  v.  F.  R.  SAW- 
DAY  et  al.,  Appellants. 

Pleading — ^Demubree — Uncebtaintt  in  Complaint. — The  overruling  of 
a  demurrer  to  a  complaint  on  the  ground  of  uncertainty  affords  no 
ground  for  a  reversal  when  it  is  apparent  from  the  record  that  the 
defendants  were  not  thereby  misled  or  embarrassed  in  making  their 
defense. 

Water-Rights  —  Riparian  Proprietors  —  Occasional  Dryness  of 
Stream— Change  of  Channel.— The  facts  that  the  bed  of  a 
stream  does  not  at  all  seasons  of  the  year  carry  a  flowing  body  of 
water,  and  that  the  location  of  the  channel  of  the  stream  is  subject 
to  change,  are  not  inconsistent  with  the  existence  of  a  natural 
watercourse,  nor  do  they  deprive  those  owning  land  fronting  on 
the  bed  of  the  stream  of  the  character  of  riparian  proprietors. 

Id. — Riparian  Proprietor— Injunction — Injury  Need  Not  Be  Shown. 
— The  right  of  a  riparian  proprietor  to  restrain  the  diversion  by 
others  than  riparian  owners  of  water  which  would,  if  undisturbed, 
flow  past  his  lands  does  not  rest  upon  the  extent  to  which  he  has 
used  the  water,  nor  upon  the  injury  which  might  be  done  to  his 
present  use.  Even  if  a  riparian  proprietor  has  never  made  any 
use  of  the  water  flowing  past  his  land,  he  has  the  right  to  have  it 
continue  in  its  customary  flow,  subject  to  such  diminution  as  might 
result  from  reasonable  use  by  other  riparian  proprietors.    This  is  a 
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right  of  property,  a  part  and  parcel  of  the  land  itself,  and  the 
riparian  proprietor  is  entitled  to  have  restrained  any  act  which 
would  infringe  upon  such  right. 

Id. — Appropriator  Must  Show  Injury  to  Restrain  Diversion. — One 
entitled  to  a  water-right  in  a  stream  which  is  based  upon  prior 
appropriation  and  use  cannot  restrain  a  diversion  of  the  waters  of 
the  stream  without  showing  that  the  diversion  would  diminish  the 
flow  of  water  which  he  had  been  receiving  for  use. 

Id. — Inadequate  Supply  of  Water — ContinuAy  of  Use. — The  fact 
that  an  appropriator  of  water,  for  several  years  prior  to  the  com- 
mencement by  him  of  an  action  to  restrain  an  unauthorized  diver- 
sion, by  reason  of  the  dryness  of  the  seasons,  had  not  been  able 
to  get  as  much  water  as  theretofore  did  not  destroy  the  eontinuity 
of  his  use,  nor  deprive  him  of  the  right  to  use  the  amount  form- 
erly diverted  in  the  event  that  the  flow  of  the  stream  should  again 
furnish  such  amount. 

Id. — ^Diminished  Saturation  of  Bed  of  Stream.— The  diversion  of 
water  from  the  upper  portion  of  a  stream,  the  natural  effect  of 
which  is  to  prevent  or  diminish  the  saturation  of  the  sandy  bed 
underlying  the  stream  and  thereby  materially  postpone  the  time 
when  a  surface  flow  would  come  to  the  lands  of  a  lower  appropriator, 
is  a  material  injury  to  such  lands. 

Id. — Injunction  against  Diversion — ^Rioht  to  Flood  Waters.— De- 
fendants who  have  been  enjoined  at  the  instance  of  riparian  pro- 
prietors and  appropriators  from  diverting  any  of  the  waters  of  a 
stream  cannot  complain  of  the  judgment,  which  was  otherwise 
correctly  rendered,  merely  because  it  did  not  specifically  reserve  to 
them  a  right  to  the  flood  waters  of  the  stream,  when  no  such  right 
was  asserted  in  their  answer. 

Id. — Judgment — Return  of  Water  to  Stream. — A  decree  enjoining  the 
unlawful  diversion  of  the  waters  of  a  stream  at  the  instance  of 
lower  riparian  proprietors  and  appropriators  is  not  erroneous  in 
failing  to  permit  the  diversion  on  condition  that  the  water  was 
returned  to  the  stream  above  the  plaintiffs'  land  undiminished  in  its 
natural  flow,  when  there  is  evidence  showing  that  such  a  return 
would  have  been  a  physical  impossibility. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  refusing  a  new  trial.  E.  S. 
Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  R.  Andrews,  and  Collier,  Smith  &  Holcomb,  for  Ap- 
pellants. 

V.  E.  Shaw,  and  Shaw  ft  Winnek,  for  Eespondenti, 
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SLOSS  J. — This  is  an  action  to  enjoin  the  defendants  from 
diverting  water  from  a  stream  known  as  the  San  Pasqual 
River.  The  plaintiffs  recovered  judgment,  and  the  defend- 
ants appeal  from  the  judgment  and  from  an  order  denying 
their  motion  for  a  new  trial. 

The  complaint  sets  forth  two  counts  or  causes  of  action. 
Each  of  the  counts  alleges  that  the  San  Pasqual  River  is  a 
stream  arising  in  the  Volcan  Mountains  in  San  Diego  County, 
whence  it  flows  in  a  westerly  course  through  the  San  Pasqual 
Valley  to  the  Pacific  Ocean ;  that  the  plaintiffs  are  respectively, 
owners  of  seventeen  several  parcels  of  land  in  the  San  Pasqual 
Valley,  each  of  which  is  irrigable  and  in  cultivation,  and  that 
said  plaintiffs  and  their  predecessors  have,  for  more  than  thirty 
years,  cultivated  their  land  by  means  of  water  taken  from  said 
stream,  which  furnishes  the  only  means  of  irrigating  these 
landsi  It  is  alleged  that  the  defendants  assert  the  right  to, 
and,  unless  restrained,  will  divert  at  a  point  about,  twenty-five 
miles  above  plaintiffs'  lands,  the  waters  of  the  stream  to  the 
extent  of  three  thousand  inches,  and  that,  if  the  defendants  are 
permitted  to  make  this  diversion,  each  of  the  plaintiffs  will  be 
deprived  of  water  for  irrigation. 

The  foregoing  averments  are,  as  has  been  said,  common 
to  both  counts.  The  first  contains  the  further  allegation 
that  the  San  Pasqual  River  in  its  natural  course  flows  over, 
through  and  along  each  of  the  tracts  described  as  belonging 
to  the  various  plaintiffs,  and  that  the  defendants'  asserted 
right  of  diversion  is  based  upon  a  notice  of  appropriation,  ac- 
cording to  which  the  water  is  to  be  used  upon  land  situated 
outside  of  the  watershed  tributary  to  San  Pasqual  River.  The 
second  count  alleges,  in  addition  to  what  has  been  stated,  that 
twenty-five  hundred  inches  of  water  are  required  to  properly 
irrigate  the  lands  belonging  to  the  plaintiffs,  and  that,  in  order 
to  obtain  such  supply,  the  plaintiffs  and  their  predecessors  did, 
prior  to  1878,  appropriate  from  the  waters  of  the  stream, 
twenty-five  hundred  inches,  and  they  have  ever  since  diverted 
all  the  water  flowing  in  said  stream  up  to  twenty-five  hundred 
inches,  and  conducted  the  same  upon  their  several  tracts, 
for  use  therein.  It  is  further  alleged,  in  the  second  count,  that 
the  water  in  the  stream  at  plaintiffs'  point  of  diversion  rarely 
exceeds  two  thousand  inches,  and  during  most  of  the  irrigating 
season  is  less  than  one  thousand  inches. 


Digitized  by  VjOOQ IC 


Feb.  1908.]  Huppnkb  v.  Sawdat.  69 

It  will  be  seen  that  the  plaintiflfs  rely  upon  two  different 
grounds  of  objection  to  the  proposed  diversion  hj  defendants. 
In  the  first  count  they  stand  upon  their  right  as  riparian  pro- 
prietors ;  in  the  second  count  they  assert  a  claim  as  prior  ap- 
propriators.  It  may  be  said  at  this  point  that  no  error  was 
committed  in  overruling  the  demurrer  to  the  complaint  The 
sufficiency  of  each  count  to  state  a  cause  of  action  was  not,  and 
is  not  now,  questioned.  The  only  points  made  are  that  the 
complaint  is  uncertain  in  some  particulars.  We  think  the 
pleading  is  not  open  to  the  objections  raised,  but  even  if  it 
were,  it  is  apparent  from  the  record  that  the  defendants  were 
not  thereby  misled  or  embarrassed  in  making  their  defense, 
and  the  overruling  of  the  demurrer  would  therefore  afford  no 
ground  for  reversal.  (Gassen  v.  Bower,  72  Cal.  555,  [14  Pac. 
206] ;  Alexander  v.  Central  L.  &  M.  Co,,  104  Cal.  532,  [38  Pac. 
410];  Booney  v.  Cray  Brothers,  145  Cal.  753,  [79  Pac. 
523].) 

The  answer  denies  all  the  allegations  of  each  count,  except 
as  to  the  source  of  the  San  Pasqual  River  and  the  assertion 
by  defendants  of  the  right,  and  their  intention  to  take  and 
divert  three  thousand  inches  of  the  waters  of  the  stream,  as 
alleged  by  plaintiffs.  The  defendants  also  plead  a  separate 
defense,  in  which  they  allege  that  they  hold,  pursuant  to  the 
mining  laws  of  the  United  States,  certain  placer  mining 
claims,  of  the  value  of  over  one  million  dollars.  That  it  is 
necessary,  in  order  to  work  these  claims,  to  take  the  waters 
of  the  stream  to  the  extent  of  three  thousand  inches.  It  is 
further  averred  that  on  April  8,  1893,  they  posted  at  the  pro- 
I>osed  poiQt  of  diversion  a  notice  of  appropriation  of  the  waters 
of  the  San  Pasqual  River  to  the  extent  aforesaid,  in  accordance 
with  the  provisions  of  section  1415  of  the  Civil  Code,  that  they 
duly  recorded  their  notice,  commenced  the  construction  of 
their  ditch  and  tunnel  within  sixty  days  after  posting  their 
notice,  and  have  ever  since  continued  such  construction  dili- 
gently and  uninterruptedly,  the  work  already  done  being  of  the 
value  of  twenty-five  thousand  dollars  and  amounting  to  three- 
fourths  of  the  work  necessary  to  be  done.  It  is  alleged  that 
this  work  was  done  by  the  defendants  in  good  faith  and  with 
the  acquiescence  and  consent  of  plaintiffs.  The  answer  further 
alleges  that  six  sevenths  of  the  water  of  the  watershed  flows 
into  the  stream  below  defendants'  point  of  diversion,  and  that 
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the  stream  flows  on  the  surfrice  **only  during  times  of  flood 
and  immediately  thereafter,  at  all  of  which  times  there  is 
sufficient  water  to  supply  the  plaintiffs  fully  and  adequately 
without  taking  or  requiring  any  of  the  waters  claimed  by  de- 
fendants." 

The  court  found  that  the  San  Pasqual  River  is  a  water- 
course as  alleged  in  the  complaint;  that  the  plaintiffs  are  the 
owners  of  the  respective  tracts  claimed  by  them;  that  ten  of 
the  seventeen  holdings  described  in  the  complaint  border  upon 
the  stream.  It  is  found  that  the  plaintiffs'  lands  have  been 
irrigated  from  the  stream  for  twenty-five  years,  and  would  be 
of  little  value  without  irrigation.  The  findings  declare  that 
for  the  past  eight  years  the  entire  flow  of  the  stream  has  been 
inadequate  to  irrigate  the  lands  of  the  plaintiffs,  and  that  if 
the  defendants  are  permitted  to  divert  the  waters  from  the 
stream,  each  of  the  plaintiffs  will  be  deprived  of  water  for  ir- 
rigating his  tract  of  land  and  will  suffer  irreparable  loss  and 
damage.  The  court  found  that  the  defendants  had  posted  and 
recorded  their  notice  of  appropriation,  and  had  performed  the 
work  as  alleged  in  their  answer,  but  had  not  prosecuted  the 
same  diligently.  The  place  to  which  the  defendants  claim  the 
right  to  take  the  water  is  found  to  be  on  a  different  water- 
shed from  that  tributary  to  the  San  Pasqual  River.  There 
is  a  finding  against  the  plea  of  acquiescence  and  consent  on 
the  part  of  the  plaintiffs.  The  judgment  decrees  that  the  de- 
fendants have  no  right  or  title  to  the  waters  of  the  San  Pasqual 
River,  and  no  right  to  divert  the  same,  and  perpetually  en- 
joins them  from  taking  or  diverting  from  the  river  any  of  the 
waters  of  the  stream,  or  in  any  manner  whatsoever  interrupt- 
ing, obstructing,  or  interfering  with  the  free,  usual,  or  cus- 
tomary flow  of  water  down  or  through  said  stream. 

Many  of  the  findings  are  attacked  as  unsupported  by  the 
evidence.  In  connection  with  the  finding  of  the  existence  of  a 
watercourse  as  alleged,  attention  is  called  to  evidence  that  the 
San  Pasqual  River  does  not,  at  all  seasons  of  the  year,  carry 
a  flowing  body  of  water  through  the  San  Pasqual  Valley,  in 
which  the  plaintiffs'  lands  are  situated,  and  that  the  location 
of  the  river  bed  or  channel  is  subject  to  change.  It  appears  that 
in  this  valley  the  stream  is  dry  during  the  summer  months,  and 
that  its  surface  flow  begins,  in  years  of  ordinary  rainfall, 
about  the  end  of  November,  and  ceases  in  June.    The  soil  is 
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sandy,  and  the  river  bed  ** varies  greatly  and  changes  often," 
as  stated  by  a  witness  for  the  plaintiffs.  These  circumstances 
are  not  inconsistent  with  the  existence  of  a  watercourse,  nor 
do  they  deprive  those  owning  land  fronting  on  the  bed  of  the 
Btream  of  the  character  of  riparian  proprietors.  (Lux  v. 
Haggin,  69  Cal.  255,  417,  418,  [4  Pac.  919,  10  Pac.  674]  ; 
Spongier  v.  San  Francisco,  84  Cal.  12,  [18  Am.  St.  Rep.  158, 
23  Pac.  1019] ;  Los  Angeles  Cemetery  Assoc,  v.  City  of  Los 
Angeles,  103  Cal.  461,  [37  Pac.  375].) 

Finding  15,  to  the  effect  that  a  large  part  of  each  of  the 
tracts  described  in  the  complaint  has  for  twenty-five  years 
been  continuously  cultivated  by  means  of  water  taken  from 
the  stream  is,  it  is  contended,  contrary  to  the  evidence.  The 
finding  on  this  point  is,  so  far  as  concerns  the  plaintiffs  who 
have  riparian  rights,  not  material.  Their  right  to  restrain 
the  diversion,  by  others  than  riparian  owners,  of  water  which 
would,  if  undisturbed,  flow  past  their  lands,  does  not  rest  upon 
the  extent  to  which  they  have  used  the  water,  nor  upon  the 
injury  which  might  be  done  to  their  present  use.  Even  if 
these  plaintiffs  had  never  made  any  use  of  the  water  flowing 
past  their  land,  they  had  the  right  to  have  it  continue  in  its 
customary  flow,  subject  to  such  diminution  as  might  result 
from  reasonable  use  by  other  riparian  proprietors.  This  is  a 
right  of  property,  a  **part  and  parcel"  of  the  land  itself 
{Duckworth  v.  Watsonville  W,  &  L.  Co.,  150  Cal.  520,  [89 
Pac.  340]),  and  plaintiffs  are  entitled  to  have  restrained  any 
act  which  would  infringe  upon  this  right.  In  Southern 
California  J.  Co.  v.  Wilshire,  144  Cal.  68,  [77  Pac.  767], 
the  court  said:  *'It  is  not  necessary  in  such  cases  for  the 
plaintiff  to  show  damage,  in  order  that  it  may  be  entitled 
to  a  judgment.  It  is  enough  if  it  appears  that  the  con- 
tinuance of  the  acts  of  the  defendants  will  deprive  it  of  a 
right  of  property,  a  valuable  part  of  its  estate.  The  taking 
of  the  water  beyond  the  watershed  would,  therefore,  be  an  in- 
jury to  the  plaintiff's  riparian  right  which,  under  the  plead- 
ings and  findings  in  the  case,  the  plaintiff  was  entitled  to  have 
enjoined."  In  Stanford  v.  Felt,  71  Cal.  249,  [16  Pac.  900],  it 
is  said:  "Nor  is  the  owner  lower  down  the  stream  required 
to  show,  in  order  to  procure  an  injunction,  any  actual  present 
damage.  The  diversion,  by  lapse  of  time,  may  grow  into  a 
right.    To  prevent  such  result,  an  injunction  will  be  awarded. " 
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These  and  other  authorities  to  the  same  effect  are  reviewed  in 
Anaheim  Union  Water  Co.  v.  Fuller,  150  Cal.  327,  [88  Pac 
978] ,  in  which  the  doctrine  is  reasserted. 

In  so  far,  however,  as  the  rights  of  the  plaintiffs  rest  upon 
prior  appropriation  and  use,  it  was  no  doubt  necessary  for  them 
to  show  that  the  proposed  diversion  would  diminish  the  flow  of 
water  which  they  had  been  receiving  for  use  upon  their  lands. 
That  a  part  of  the  lands  of  each  of  the  plaintiffs  had  been, 
for  many  years,  irrigated  by  means  of  water  taken  from  the 
stream  whenever  the  supply  of  water  permitted  was  fully 
shown  by  the  evidence.  The  last  seven  years  preceding  the 
trial  of  the  action  had  been  exceptionally  **dry,''  and  during 
them  the  flow  of  water  had  ceased  earlier  in  the  spring  than  in 
former  years.  The  fact  that  during  this  period  the  plaintiffs 
had  not  been  able  to  get  as  much  water  as  theretofore  did  not 
destroy  the  continuity  of  their  use,  nor  deprive  them  of  the 
right  to  use  the  amount  formerly  diverted  in  the  event  that 
the  flow  of  the  stream  should  again  furnish  such  amount.  It  is 
urged  that  there  is  no  evidence  to  support  the  finding  that  the 
proposed  diversion  by  defendants  would  cause  irreparable 
damage  or  loss  to  plaintiffs.  But  the  plaintiffs  offered  evidence 
to  show  that  during  the  seven  or  eight  years  preceding  the 
trial,  the  flow  of  water  in  the  stream  had  been  so  light  that 
there  was  no  surface  flow  at  the  lower  end  of  the  valley.  One 
of  defendants'  witnesses  testified  that  nobody  in  the  San 
Pasqual  Valley  **gets  plenty  of  water  for  irrigation."  It  is 
apparent  that  if,  as  matters  now  stand,  the  plaintiffs  are  un- 
able to  get  from  the  stream  all  the  water  they  need  (and  claim 
to  be  entitled  to),  they  will  be  damaged,  if  defendants  are  per- 
mitted to  divert,  at  a  higher  point,  three  thousand  inches  of 
the  water  of  the  stream.  It  is  true  that  there  is  evidence  to  the 
effect  that  during  the  summer  months,  when  the  stream  is  dry 
in  the  San  Pasqual  Valley,  there  is  some  water  running  at  the 
defendant's  point  of  diversion.  It  does  not  follow,  however, 
that  the  taking  of  this  water  would  not  injure  the  respondents. 
There  are  long  stretches  of  sandy  bottom  between  the  defend- 
ants' proposed  works  and  the  lands  of  the  plaintiffs.  Water 
flowing  over  the  rocky  bed  above  sinks  into  the  sand,  which 
must  become  saturated  before  there  can  be  a  flow  over  its  sur- 
face. To  so  fill  this  sand  requires,  as  witness  testifies,  several 
weeks.     The  court  was  justified  in  drawing  from  this  testi- 
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mony  the  inference  that  an  interruption  to  the  flow  of  this 
water  would  prevent  or  diminish  the  saturation  of  the  sandy 
bed  underlying  the  stream  and  thereby  materially  postpone  the 
time  when  a  surface  flow  would  come  to  plaintiffs'  lands.  Such 
postponement  would  be  a  clear  injury  to  the  plaintiffs,  whose 
interest  in  the  waters  of  the  stream  included  the  right  to  have 
the  river  bed  continue  to  hold  suflScient  water  to  supply  and 
support  the  surface  stream  in  its  natural  state.  {Los  A)igelcs  v. 
Pomeroy,  124  Cal.  621,  [57  Pac.  585] ;  McClintock  v.  Hudson, 
141  Cal.  275,  [74  Pac.  849]  ;  Cohen  v.  La  Canada  Co.,  142  Cal. 
437,  [76  Pac.  47] ;  Verdugo  Canon  Water  Co.  v.  Verdugo,  152 
Cal.  655,  [93  Pac.  1021],  filed  Jan.  23,  1908.) 

The  appellants  make  the  further  point  that  they  are  re- 
strained from  taking  any  of  the  water  of  the  stream,  although 
the  evidence  shows  that,  in  times  of  flood,  large  quantities  of 
water,  far  exceeding  any  amount  that  can  be  used  by  the  plain- 
tiffs, passes  down  the  stream.  It  has  been  held  that  an  injunc- 
tion will  not  issue  to  restrain  a  diversion  of  water  during  times 
of  extraordinary  floods  where  such  diversion  will  not  percep- 
tibly diminish  the  stream  below.  {Edgar  v.  Stevenson,  70 
Cal.  286,  [11  Pac.  704] ;  Heilbron  v.  76  Land  and  Water  Co., 
80  Cal.  189,  [22  Pac.  62] ;  Fifield  v.  Spring  Valley  W.  W., 
130  Cal.  552,  [62  Pac.  1054].)  But  the  pleadings  in  this  case 
raise  no  issue  as  to  the  right  to  take  flood  waters.  The  answer 
contains  an  allegation  (hereinbefore  quoted)  with  reference  to 
the  flow  of  the  stream  during  times  of  flood,  but  the  purpose  of 
this  allegation  was,  not  to  claim  the  flood  waters  for  defend- 
ants, but  to  limit  the  plaintiffs  to  the  surplus  of  flood  waters 
remaining  after  the  defendants  had  taken  the  three  thousand 
inches  claimed  by  them.  As  was  said  in  Anaheim  Union  Water 
Co.  V.  Fuller,  150  Cal.  327,  [88  Pac.  978],  **The  defend- 
ants do  not  propose  to  limit  the  diversion  to  times  of  high 
water,  but,  on  the  contrary,  they  will  take  it  during  the  time 
of  its  greatest  scarcity.  There  is  no  question  of  the  diversion 
of  flood  water  involved  in  the  case.  The  right  which  they  as- 
sert is  to  take  the  ordinary  water  of  the  stream.''  It  may  be 
questioned  whether  the  decree,  properly  construed,  purports 
to  deal  with  anything  beyond  the  ordinary  flow  of  the  stream. 
But,  in  any  event,  the  appellants  are  not  in  a  position  to  com- 
plain that  the  court  did  not  in  specific  terms  reserve  to  them  a 
right  which  they  had  not  asserted. 
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The  point  is  made  that  the  decree  should  have  permitted 
the  defendants  to  divert  the  water,  on  condition  that  they  re- 
turned it  to  the  river  above  plaintiffs'  lands,  no  less  diminished 
than  it  would  have  been  in  its  natural  flow  to  the  point  of  re- 
turn. It  may  be  that  a  decree  so  limited  would  have  been 
proper  if  the  evidence  had  shown  that  the  defendants  were 
able  and  willing  to  make  such  return  of  the  water.  {Gould  v, 
Eatm,  117  Cal.  539,  [49  Pac.  577] ;  Montecito  Valley  Co.  v, 
Santa  Barbara,  144  Cal.  578,  [77  Pac.  1113].)  But  here  there 
was  testimony  from  one  of  the  defendants  themselves  that  the 
water  if  diverted  would  return  to  the  San  Pasqual  Valley 
through  the  Santa  Maria  Creek,  and  evidence  was  introduced 
to  show  that  this  creek  joins  the  San  Pasqual  below  the  lands 
of  the  plaintiffs.  If,  as  the  trial  court  had  the  right  to  be- 
lieve, this  was  the  true  state  of  facts,  there  was  no  way  in 
which  the  defendants  could  divert  the  water  claimed  by 
them  without  injury  to  the  plaintiffs. 

The  findings  already  discussed  lead  to  the  conclusion  that 
the  plaintiffs,  whether  as  riparian  proprietors  or  as  prior 
appropriators  of  all  the  waters  ordinarily  flowing  in  the 
stream,  had  a  right  superior  to  that  of  the  defendants,  even 
if  the  latter  did  everything  required  under  the  statute  to  con- 
stitute a  valid  appropriation.  There  is  no  occasion,  therefore, 
to  consider  whether  the  evidence  justified  the  finding  that  the 
defendants  had  failed  to  prosecute  their  work  diligently.  If 
the  finding  on  this  point  had  been  in  their  favor,  it  would  not 
have  enlarged  the  rights  of  the  appellants. 

The  judgment  and  order  are  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Lorigan,  J.,  and  Henshaw,  J.,  con- 
curred. 
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[L.  A.  No.  1978.    Department  Two.— February  24,  1908.] 

FIRST  NATIONAL  BANK  OF  REDLANDS,  Appellant,  v. 
GERTRUDE  S.  BOWERS,  Respondent. 

GUARANTT  TO  BANK — PERCENTAGE  OF   ALL   DeAFTS   BY   FEUIT   CJOMPANT 

— Bills  of  Lading — Oeange  Seasons — Explanatoey  Evidence. — 
A  guaranty  by  the  defendant  to  a  bank  of  ninety  per  cent  of  all 
drafts  drawn  thereupon  by  a  fruit  company,  with  bills  of  lading 
attached,  during  two  orange  seasons,  is  not  so  plain  and  unambigu- 
ous upon  its  face  that  evidence  is  not  admissible  in  explanation  of  it» 
Id. — Sufficiency  of  Explanation: — Support  of  Verdict  for  Defend- 
ant.—  Held,  that  the  explanatory  evidence  introduced  by  the 
defendant  to  show  that  the  guaranty  was  not  of  ninety  per  cent  of 
each  draft  drawn,  but  that  the  bank  in  allowing  the  fruit  company 
to  draw  ninety  per  cent  of  each  draft  was  to  retain  the  surplus  as  a 
security  fund  to  the  end  of  each  fruit  season,  and  that  she  was  only 
to  be  liable  for  ninety  per  cent  of  the  face  of  all  drafts  drawn 
during  the  season,  was  sufficient,  if  believed  by  the  jury,  to  support 
a  verdict  for  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County  and  from  an  order  denying  a  new  trial. 
Frank  F.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gregg  &  Surr,  and  J.  S.  Chapman,  for  Appellant 

Curtis  &  Curtis,  and  Hunsaker  &  Britt,  for  Respondent. 

THE  COURT.— The  facts  touching  the  controversy  be- 
tween these  parties  will  be  found  elaborately  set  forth  in  the 
opinion  of  this  court  upon  a  former  appeal.  (First  National 
Bank  v.  Bowers,  141  Cal.  253,  [74  Pac.  856].)  Upon  the 
first  trial  the  lower  court  construed  the  guaranty  given  by 
defendant  to  plaintiff  as  being  so  free  from  doubt  as  not  to 
call  for  or  permit  the  introduction  of  evidence  touching  the 
circumstances  of  its  execution  in  explanation  of  it,  and  held, 
in  accordance  with  the  contention  of  defendant,  that  the  guar- 
anty of  **  ninety  per  cent  of  the  face  of  all  drafts  for  oranges 
with  biU  of  lading  attached''  meant  that  such  bills  of  lading 
as  accompanied  the  drafts  should  have  been  transferred  to  the 
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bank  by  the  Haight  Fniit  Company,  so  as  to  operate  as  a 
pledge  of  the  oranges  and  as  security  for  the  benefit  of  the 
guarantor,  and  by  such  transfer  to  place  the  consignment  un- 
der the  absolute  control  of  the  bank  and  beyond  the  control 
of  the  fruit  company;  that  this  was  a  condition  precedent  to 
her  liability  under  the  guaranty,  and  not  having  been  com- 
plied with,  such  liability  never  attached.  {First  National 
Bank  v.  Bowers,  141  Cal.  258,  259,  [74  Pac.  856].)  Upon  ap- 
peal this  court  held  that  the  wording  of  the  guaranty  was  not 
so  plain,  unambiguous,  and  certain,  as  to  have  justified  the 
court  in  refusing  evidence  explanatory  of  it. 

A  new  trial  was  had  before  a  jury  and  such  evidence  was 
introduced.  The  verdict  of  the  jury,  followed  by  the  judg- 
ment of  the  court,  was  in  favor  of  the  defendant.  Plaintiff's 
brief  upon  appeal  is  devoted  in  great  part  to  an  analysis 
and  criticism  of  the  evidence  of  the  defense  and  to  attacks 
upon  the  instructions  given  by  the  court.  It  would  be  im- 
possible, within  the  limitations  of  a  judicial  opinion,  to  dis- 
cuss these  matters  seriatim,  Mrs.  Bowers 's  plea  and  evidence 
were  in  accord  with  the  construction  which,  as  above  stated,  the 
trial  court  in  the  first  instance  put  upon  the  instrument  of 
guaranty.  The  testimony  in  effect  Mas  that  it  was  repre- 
sented to  her  by  the  president  of  the  bank  that  the  bill  of 
Jading  operated  to  give  the  bank  control  of  each  shipment  of 
oranges;  that  she  had  no  knowledge  that  the  fruit  company 
could  divert  these  shipments  and  obtain  money  for  them  as 
they  did,  notwithstanding  the  bill  of  lading  held  by  the  bank. 
She  testified  that  the  guaranty  was  drawn  by  one  of  the  bank 
officials  after  presentation  by  her  to  that  official  of  a  form  of 
guaranty  prepared  by  her  brother ;  that  the  form  of  guaranty 
prepared  by  her  brother  contained  a  provision  whereby  the 
bank,  allowing  the  Haight  Fruit  Company  to  draw  ninety  per 
cent  of  the  face  of  each  draft,  was  to  retain  the  surplus  as  a 
security  fund  to  the  end  of  the  season,  and  that  she  was  thus 
liable  for  only  ninety  per  cent  of  the  face  of  all  drafts  drawn 
during  the  season,  and  not  for  ninety  per  cent  of  the  face  of 
each  and  every  draft;  that  the  bank  official,  who  prepared  the 
guaranty  which  she  actually  signed,  declared  to  her  that  it  was 
in  all  essential  particulars  identical  with  that  which  she  pre- 
sented for  his  approval,  and  that  under  this  representation  she 
executed  the  guaranty  in  question.     This  evidence,  believed 
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by  the  jtuy,  as  from  their  verdict  it  was,  justifies  the  judg- 
ment of  the  court,  which  judgment  and  the  order  denying 
plaintiff 's  motion  for  a  new  trial  are,  therefore,  aflSrmed. 


[Sac  No.  1588.  In  Bank.— February ,  24,  1908.] 

EitMA  J.  MacLeod,  Appellant,  v.  JOE  MORAN  et  al., 

Bespoudents. 

Homestead— Deed  of  Trust  to  Secure  Debt  Not  an  Abandonment. — 
Where  a  homestead  has  been  regularly  selected  the  subsequent  exe- 
cution of  a  deed  of  trust  by  the  husband  and  wife  to  secure  the 
payment  of  a  debt,  though  in  the  form  of  a  grant,  is  not  a  ''grant" 
within  the  meaning  of  section  1243  of  the  Civil  Code  providing 
the  manner  for  the  abandonment  of  the  homestead,  but  is  prac- 
tically and  substantially  a  mortgage  with  a  power  of  sale,  and  does 
not  constitute  an  abandonment  of  the  homestead. 

Id. — Efiect  of  Legal  Title  in  Trustees. — In  such  case  the  legal  title 
in  the  trustees  is  conveyed  solely  for  the  purpose  of  security,  and 
carries  no  other  incident  of  ownership  than  the  right  to  convey 
upon  default,  but  leaves  a  legal  estate  in  the  trustor  or  his  successors 
as  against  all  persons  other  than  the  trustees  and  those  lawfully 
claiming  under  them. 

Id.— Homestead  Mat  Be  Selected  after  Deed  of  Trust.— A  trustor 
in  possession  may  select  as  a  homestead  property  covered  by  a  deed 
of  trust  to  secure  his  debt. 

Id. — Effect  of  Payment  of  Debt — Cessation  of  Estate  of  Trustees 
— Titlb  of  Becord  Compellable. — Upon  the  payment  of  the  debt 
seeured  by  a  deed  of  trust  the  estate  of  the  trustees  absolutely 
eeases,  leaving  in  them  nothing  but  the  bare  legal  title  of  record, 
which  they  may  be  compelled  to  rcconvey  to  the  owner  to  make  the 
record  title  clear.  The  reconveyance  is  no  part  of  the  execution 
of  the  trust. 

Id. — Construction  of  Clause  nr  Deed  of  Trust — Abandoning  Home- 
stead.—A  dause  in  a  deed  of  trust  to  secure  a  debt  parporting 
to  abandoa  all  right  of  homestead  is  to  be  construed  only  as  an 
abaadoBiaent  to  the  trustees  lor  the  purposes  of  the  trust,  and  not 
as  divesting  the  homestead  right  absolutely.  No  such  express  aban- 
donment to  the  trustees  was  necessary  to  enable  them  to  convey 
the  whole  property  free  of  claim  of  homestead  to  a  purchaser  at  a 
trustees'  sale  had  in  execution  of  the  trust,  and  the  express  aben- 
4»n2iieiit  can  hove  ao  farther  effects 
CUU  Cal.— 7 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Frank  11.  Smith,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Plummer  &  Dunlap,  for  Appellant. 

0.  B.  Parkinson,  Jacobs  &  Flack,  and-E.  L.  Beardslee^ 
for  Respondent 

ANGELLOTTI,  J.— The  only  question  presented  by  this 
appeal  is  whether  a  certain  trust-deed  executed  by  plaintiff 
and  her  husband,  A.  K.  MacLeod,  for  the  purpose  of  securing 
the  payment  of  a  debt,  constituted  an  abandonment  of  a  home- 
stead theretofore  regularly  selected  by  the  plaintiff  in  accord 
with  the  provisions  of  the  Civil  Code  relative  to  the  selection 
of  homesteads.  The  trial  court  held  that  such  was  the  effect 
of  the  trust-deed,  and  gave  judgment  against  plaintiff,  and 
this  is  an  appeal  by  plaintiff  from  such  judgment. 

The  real  property  involved  was  community  property,  hav- 
ing been  acquired  by  plaintiff's  husband,  A.  K.  MacLeod,  after 
their  marriage  and  by  their  joint  efforts,  and  was  their  family 
home.  It  was  regularly  selected  as  a  homestead  by  plaintiff 
on  May  3,  1902.  In  January,  1904,  the  deed  of  trust  was  ex- 
ecuted and  acknowledged  by  plaintiff  and  her  husband,  and 
recorded  in  the  office  of  the  county  recorder.  By  this  instru- 
ment, the  husband  and  wife  purported  to  grant,  bargain,  sell, 
etc.,  the  land  in  question  to  M.  L.  Sims  and  C.  L.  Flack  in 
trust,  as  security  for  the  payment  of  four  hundred  and  fifty 
dollars  with  interest,  to  one  Mary  E.  Sims.  The  trust-deed 
was  in  the  form  ordinarily  used  for  such  instruments  when 
given  as  security  for  the  payment  of  a  debt,  authorizing  the 
trustees,  among  other  things,  to  sell  the  property  at  public  auc- 
tion in  the  event  of  default  in  the  payment  of  principal  or 
interest,  to  execute  and  deliver  a  deed  on  such  sale,  and  to  ap- 
propriate such  portion  of  the  proceeds  of  sale  as  was  neces- 
sary to  the  payment  of  the  debt  and  costs.  It  was  provided 
therein  that  if  the  makers  of  the  deed  paid  at  maturity  all 
sums  secured  thereby,  the  trustees  **  shall  reconvey  all  the  es- 
tate in  the  premises  aforesaid  to  them  by  this  instrument 
granted  unto  the  said  A.  K.  MacLeod,  or  his  assigns,  at  hi» 
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request  and  cost."  Immediately  following  the  description  by 
metes  and  bounds  of  the  property  conveyed,  was  the  follow- 
ing: **And  also  all  the  estate,  interest,  claim  and  demand, 
as  well  in  law  as  in  equity,  which  the  said  parties  of  the  first 
part  may  have  or  may  hereafter  acquire  of  in  and  to  the  said 
premises,  with  the  appurtenances,  hereby  expressly  abandon- 
ing all  right  of  homestead  in  and  to  said  premises."  On  March 
23,  1904,  there  was  excuted  and  acknowledged  by  the  trus- 
tees and  recorded,  a  reconveyance  of  the  property  to  said  A.  K. 
MacLeod,  it  being  recited  therein  that  all  the  indebtedness 
secured  by  the  deed  of  trust  had  been  paid.  On  the  same  day 
said  A.  K.  MacLeod  executed  and  delivered  a  deed  of  convey- 
ance purporting  to  convey  the  property  to  one  Edward  Stu- 
divan,  but  plaintiff  did  not  join  therein.  Subsequently,  Stu- 
divan  executed  and  delivered  to  defendant  Joe  Moran  a 
quitclaim  deed  of  the  property.  Plaintiff's  claim  in  this  action 
is  that  the  property  is  still  subject  to  the  homestead  claim,  and 
that  the  deed  from  A.  K.  MacLeod  to  Studivan  was  conse- 
quently ineffectual  for  any  purpose. 

Section  1243  of  the  Civil  Code  provides:  "A  homestead 
can  be  abandoned  only  by  a  declaration  of  abandonment,  or 
a  grant  thereof,  executed  and  acknowledged :  1.  By  the  hus- 
band and  wife,  if  the  claimant  is  married."  While  a  deed 
of  trust  given  simply  as  security  for  the  payment  of  a  debt 
is  in  a  certain  sense  a  ** grant,"  it  cannot  be  held  to  be  a 
grant  within  the  meaning  of  that  word  as  used  in  section 
1243  of  the  Civil  Code.  It  is  settled  that  the  execution  of  a 
deed  absolute  on  its  face  and  purporting  to  grant  the  prop- 
erty therein  described,  is  not  an  abandonment  of  a  homestead 
where  it  is,  in  fact,  given  solely  as  security  for  the  payment 
of  money.  {Merced  Bank  v.  Rosenthal,  99  Cal.  39,  48,  [31 
Pac.  849,  33  Pac.  732] ;  Kennedy  v.  Gloster,  98  Cal.  143,  147, 
[32  Pac.  941] ;  Mdbury  v.  Ruiz,  58  Cal.  11;  Porter  v.  Chap- 
man, 65  Cal.  365,  [4  Pac.  237].)  These  decisions  are  based 
upon  the  fact  that  such  a  deed,  though  in  form  a  grant,  is 
really  only  a  mortgage,  and  does  not  convey  the  fee.  A  trust- 
deed  of  the  kind  here  involved  differs  from  such  a  deed  only 
in  that  it  conveys  the  legal  title  to  the  trustees  so  far  as 
may  be  necessary  to  the  execution  of  the  trust.  It  carries 
none  of  the  incidents  of  ownership  of  the  property,  other  than 
the  right  to  convey  upon  default  on  the  part  of  the  debtor 
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in  the  payment  of  his  debt.  The  nature  of  such  an  instru- 
ment has  been  extensively  discussed  by  this  court,  and  the 
sum  and  substance  of  such  discussion  is  that  while  the  legal 
title  passes  thereunder,  and  the  trustees  cannot  be  held  to 
hold  a  mere  **lien"  on  the  property,  it  is  practically  and 
substantially  only  a  mortgage  with  power  of  sale.  (See  Sac- 
ramento Bank  v.  Alcorn,  121  Cal.  379,  383,  [53  Pac.  813] ; 
Ti/ler  V.  Currier,  147  Cal.  31,  36,  [81  Pac.  319] ;  Weber  v. 
McCleverty,  149  Cal.  316,  320,  [86  Pac.  706].)  The  legal 
title  is  conveyed  solely  for  the  purpose  of  security,  leaving 
in  the  trustor  or  his  successors  a  legal  estate  in  the  property, 
as  against  all  persons  except  the  trustees  and  those  lawfully 
claiming  under  them.  (Civ.  Code,  sees.  865,  866.)  Except 
as  to  the  trustees  and  those  holding  under  them,  the  trustor  or 
his  successor  is  treated  by  our  law  as  the  holder  of  the  legal 
title.  {Ki7ig  v.  Gotz,  70  Cal.  236,  [11  Pac.  656].)  The  legal 
estate  thus  left  in  the  trustor  or  his  successors  entitles  them 
to  the  possession  of  the  property  until  their  rights  have  been 
fully  divested  by  a  conveyance  made  by  the  trustees  in  the 
lawful  execution  of  their  trust,  and  entitles  them  to  exercise 
all  the  ordinary  incidents  of  ownership  in  regard  to  the 
property,  subject  always,  of  course,  to  the  execution  of  the 
trust.  This  estate  is  a  suflScient  basis  for  a  valid  claim  of 
homestead.  It  was  expressly  held  in  Kin^g  v.  Gotz,  70  Cal. 
236,  [11  Pac.  656],  that  the  trustor  may  select  as  a  home- 
stead property  covered  by  such  a  trust-deed.  The  estate  of 
the  trustees  absolutely  ceases  upon  the  payment  ,of  the  debt 
(Civ.  Code,  sec.  871),  leaving  the  whole  title  in  the  grantor 
in  whom  it  was  vested  at  the  execution  of  the  trust-deed,  or 
his  successors,  and  leaving  nothing  in  the  trustees  except  the 
bare  legal  title  of  record,  which  they  can  be  compelled  to 
reconvey  to  the  owner  simply  to  make  the  record  title  clear. 
(Tyler  v.  Currier,  147  Cal.  31,  36,  [81  Pac.  319].)  We  think 
it  is  apparent*  that  the  ** grant"  referred  to  in  section  1243 
of  the  Civil  Code  does  not  include  a  deed  given  solely  as 
security  for  the  payment  of  money. 

Of  course,  the  homestead  is  by  the  execution  and  acknowl- 
edgment by  both  husband  and  wife  of  such  a  conveyance 
in  trust  subjected  to  the  lawful  execution  of  the  trust,  and  a 
subsequent  conveyance  by  the  trustees  in  such  lawful  execu- 
tion would  convey  to  the  purchaser  the  absolute  title  to  the 
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property,  free  of  all  claim  of  homestead.  (Civ.  Code,  sec. 
1242.)  No  sach  effect,  however,  can  be  given  to  a  recon- 
veyance of  the  legal  title  by  the  trustees  to  the  owner  after 
payment  of  the  debt.  Such  a  reconveyance  is  no  part  of  the 
execution  of  the  trust.  The  estate  of  the  trustees,  as  we  have 
seen,  is  absolutely  divested  by  the  payment  of  the  debt,  leav- 
ing the  full  title  in  the  trustor  and  his  successors,  and  the 
reconveyance  to  the  owner  or  his  successor  is  simply  for  the 
purpose  of  making  the  record  title  clear.  {Tyler  v.  Currier, 
147  Cal.  31,  36,  [81  Pac.  319].) 

Defendants  rely  upon  the  provisions  in  the  trust-deed  which 
we  have  hereinbefore  quoted,  as  showing  an  express  abandon- 
ment of  the  homestead,  under  section  1243  of  the  Civil  Code. 

The  provision  for  the  reconveyance  by  the  trustees  to  A.  K. 
MacLeod,  or  his  assigns,  at  his  request  and  cost,  in  the  event 
of  the  payment  of  the  debt,  is  of  no  importance  in  this  regard. 
It  is  simply  the  provision  ordinarily  inserted  in  such  instru- 
ments for  a  reconveyance  to  the  owner,  or.  his  successors,  upon 
the  payment  of  the  debt,  and  the  consequent  termination  of 
the  trustees'  interest  in  the  property.  The  testimony  of  Mrs. 
MacLeod  sufficiently  shows  that  at  the  time  of  the  execution 
of  this  trust-deed,  the  title  to  this  community  property  was 
in  the  husband.  It  had  been  acquired  by  him,  she  said,  by 
their  joint  effort,  and  necessarily  the  reconveyance,  if  it  was 
to  be  stipulated  for  at  all,  was  stipulated  to  be  made  to  the 
grantor  in  whom  title  was  vested  at  the  time  the  trust-deed 
was  given  (Tyler  v.  Currier,  147  Cal.  31,  36,  [81  Pac.  319]), 
or  to  any  person  to  whom  such  grantor  may  have  assigned 
it  by  a  valid  deed,  which,  the  property  being  subject  to  the 
homestead  claim,  could  only  be  a  deed  executed  and  acknowl- 
edged by  the  wife  as  well  as  by  the  husband. 

The  provision  **  hereby  expressly  abandoning  all  right  of 
homestead  in  and  to  said  premises,"  considered  in  connection 
with  the  immediate  context,  and  the  object  of  the  instru- 
ment, amounted  to  nothing  more  than  an  express  abandon- 
ment to  the  trustees,  for  the  purposes  of  the  trust,  of  all 
claim  of  homestead.  It  is  true  that  no  such  express  abandon- 
ment to  the  trustees  was  necessary  to  enable  them  to  convey 
the  whole  property,  free  of  claim  of  homestead,  to  a  purchaser 
at  a  trustees'  sale  had  in  execution  of  the  trust.  But  this 
is  also  true  of  the  whole  paragraph  of  which  the  provision 
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relied  on  forms  a  part.  It  was  entirely  unnecessary  to  set 
forth  that  the  parties  granted,  etc.,  **also  all  the  estate,  in- 
terest, claim  and  demand  as  well  in  law  as  in  equity,  which 
the  said  parties  of  the  first  part  may  have  or  may  hereafter 
acquire  in  and  to  the  said  premises,  with  the  appurtenances." 
All  this  was  subjected  to  the  trust  by  the  conveyance  by  the 
husband  and  wife  of  the  property  by  metes  and  bounds,  just 
as  was  the  homestead  claim.  Considering  the  instrument  as 
a  whole,  it  is  obvious  that  the  only  object  of  this  paragraph 
was  to  completely  transfer  and  abandon  to  the  purposes  of  the 
trust  all  possible  claims  of  the  parties  to  the  property.  While 
we  do  not  doubt  that  a  general  abandonment  of  a  homestead 
may  be  contained  in  another  instrument,  the  provision  under 
discussion  cannot  reasonably  be  construed  as  such  an  aban- 
donment. 

Plaintiff  urges  that  direction  be  given  by  this  court  for 
entry  of  judgment  upon  the  findings  in  favor  of  plaintiff. 
This  cannot  be  done,  in  view  of  the  fact  that  the  findings 
show  an  abandonment  of  the  homestead.  These  findings  are 
attacked  by  proper  specification  of  insufficiency  of  evidence 
to  support  them,  and,  in  accord  with  the  views  we  have 
expressed,  it  must  be  held  that  the  attack  is  well  founded. 
This  conclusion  necessitates  a  new  trial. 

The  judgment  is  reversed. 

Shaw,  J.,  McFarland,  J.,  Lorigan,  J.,  Henshaw,  J.,  Sloss, 
J.,  and  Beatty,  C.  J.,  concurred. 

Rehearing  denied. 
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[S.  F.  No.  4851.    In  Bank.— February  24,  1908.] 

E.  M.  GALVIN,  individuaUy,  and  E.  M.  GALVIN,  as  Admin- 
istrator, etc.,  Petitioner,  v.  JOHN  HUNT,  as  Judge  of 
the  Superior  Court  of  the  City  and  County  of  San 
Francisco,  Respondent. 

Bill  of  Exceptions — Incorrect  Engrossment — Refusal  to  Certify. 
. — A  trial  judge  is  justified  in  refusing  to  sign  and  certify  an 
engrossed  bill  of  exceptions  if  it  fails  to  truly  and  fully  set  forth 
the  matters  directed  to  be  inserted  therein  on  the  settlement  thereof 
or  to  correctly  exhibit  the  proceedings  which  the  bill  purports  to 
introduce  into  the  record  on  appeal. 

Id. — ExcusABLx  Omission  in  Engrossment — Papers  in  Possession 
OF  Adverse  Party — Extension  of  Time  for  Engrossment. — A 
trial  judge  would  not  be  justified  in  refusing  to  sign  and  certify 
an  engrossed  bill  of  exceptions  solely  because  it  failed  to  set  out 
certain  documents  which  were  ordered  to  be  inserted  on  the  settle- 
ment of  the  bill,  when  the  failure  was  due  to  the  facts  that  the 
originals  of  such  documents  had  been  lost  and  the  only  existing 
copies  thereof  were  in  the  possession  of  the  adverse  party,  who 
refused  to  permit  them  to  be  used  for  insertion  in  the  bilL  Under 
such  circumstances  the  judge  should  require  the  adverse  party  to 
produce  the  copies  and  grant  further  time  for  their  insertion  in 
the  engrossed  bill. 

APPLICATION  for  a  Writ  of  Mandate  directed  to  a  Judge 
of  the  Superior  Court  of  the  City  and  County  of  San 
Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  McGowan,  Robert  Ash,  and  E.  M.  Galvin,  in  pro. 
per.,  for  Petitioner. 

John  J.  Barrett,  George  C.  Ross,  and  Garoutte  &  Goodman, 
for  Respondent. 

SHAW,  J. — This  is  a  proceeding  in  numdamus  to  compel 
fhe  respondent  to  sign  a  bill  of  exceptions  in  his  official 
capacity  as  judge  of  the  superior  court  of  the  city  and  county 
of  San  Francisco. 

It  is  alleged  in  the  petition  that  the  bill  of  exceptions,  after 
having  been  duly  settled  by  the  respondent,  was  by  him  or- 
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dered  engrossed,  that  petitioner  thereupon  engrossed  the  bill 
and  presented  the  same  to  respondent  for  his  certificate  and 
signature,  whereupon  he  refused  to  sign  or  certify  it. 

The  petitioner,  who  was  the  plaintiff  in  the  suit  of  Galvin 
V.  Fannen,  served  on  the  defendant,  Fannen,  a  draft  of  his 
proposed  bill  of  exceptions.  Fannen  in  due  time  served  on 
Galvin  his  proposed  amendments  thereto.  The  proposed  bill 
and  amendments  were  then  presented  to  the  judge  and  by 
him  settled,  a  number  of  the  amendments  being  allowed, 
and  this  made  it  necessary  to  engross  the  bill  for  certification 
and  signature.  The  petitioner  was  directed  to  engross  it, 
accordingly,  and  was  allowed  ten  days  to  do  so.  Within 
that  time  h^  presented  to  the  respondent  for  signature  the 
document  which  he  claims  was  the  engrossed  bill.  The  re- 
spondent refused  to  sign  the  same,  on  the  ground  that  it  was 
not  properly  or  correctly  engrossed. 

Among  the  amendments  proposed  and  allowed  were  two 
calling  for  the  insertion  of  certain  documents  which  had  once 
been  in  possession  of  Galvin,  or  his  attorney,  but  which, 
through  the  carelessness  of  one  of  their  employees,  had  been 
lost.  The  only  existing  copies  of  these  documents  were  in 
possession  of  the  attorney  of  the  defendant,  Fannen,  and  said 
attorney  refused  to  allow  Galvin  or  his  attorney  to  see  these 
copies  in  engrossing  the  bill,  or  to  give  them  the  opportunity 
to  have  copies  thereof  made  for  that  purpose.  In  the  proposed 
amendments  these  documents  were  not  set  out  in  full,  but 
were  merely  referred  to  therein  by  description.  In  the  en- 
grossed bill  they  were  omitted  and  in  lieu  thereof  the  descrip- 
tions contained  in  the  proposed  amendments  were  set  out.  lu 
excuse  for  this  omission  it  was  stated  therein  that  the  plai^itiflf 
was  unable  to  insert  them  because  he  had  not  been  furnished 
with  copies.  The  respondent,  in  his  answer  to  the  petition 
herein,  alleges  that  the  petitioner  did  have  copies  of  the  lost 
documents  and  could  have  inserted  them,  but  upon  the  hearing 
before  this  court,  it  was  shown  by  affidavit,  and  virtually 
admitted,  that  the  only  copies  the  petitioner  ever  possessed 
were  the  originals  which  had  been  lost  before  the  settlement 
of  the  bill.  One  of  the  objections  to  the  engrossed  bill  was 
the  omission  of  these  documents. 

The  petitioner  contends  that  it  was  the  duty  of  the  re- 
spondent, under  the  circumstances  stated,  to  require  the  attor- 
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ney  for  Fannen  to  produce  his  copies  of  the  documents  for 
use  in  engrossing  the  bill,  or  to  aflford  the  petitioner  an  oppor- 
tunity to  copy  them  for  that  purpose  and  to  allow  the 
petitioner  further  time  to  engross  the  bill  until  this  could 
be  done.  If  this  were  the  only  objection  to  the  engrossed 
bill  offered  we  think  it  would  have  been  the  duty  of  the  judge 
to  do  as  petitioner  contends.  But  an  inspection  of  the  so- 
called  engrossed  bill  shows  that  it  is  defective  in  many  other 
particulars.  The  petitioner  had  merely  copied  the  plaintiff's 
draft,  as  originally  proposed,  with  certain  blanks  therein  filled 
by  inserting  the  documents  called  for,  and  had  attached  to  it 
a  copy,  in  hcBC  verba,  of  the  amendments  allowed  thereto. 
Some  of  these  amendments  called  for  the  omission  of  long 
passages  of  the  original  draft  and  the  insertion  of  other  and 
different  matter  in  lieu  thereof.  Others  required  the  insertion 
of  copies  of  documents,  either  in  the  possession  of  Galvin  or 
his  attorney,  or  accessible  to  them.  The  result  of  this  method 
of  engrossment  is  a  mass  of  rather  incoherent  matter,  much 
of  which  should  not  appear  at  aU,  and  the  omission  of  other 
material  matters  which  should  and  could  have  been  inserted. 
In  addition  to  these  substantial  defects,  it  appears  that  the 
engrossed  bill  embraces  numerous  other  errors  in  copying, 
several  of  which  are  material.  If  the  lost  documents  were 
supplied  and  correctly  copied,  the  engrossed  bill  would  never- 
theless, because  of  the  other  errors  referred  to,  fail  to  truly 
or  fuUy  set  forth  the  matters  directed  to  be  inserted  therein, 
or  to  correctly  exhibit  the  proceedings  which  the  bill  would 
purport  to  introduce  into  the  record  on  appeal.  The  petitioner 
did  not  make  to  the  trial  judge,  and  does  not  make  here,  any 
excuse  whatever  for  the  incorporation  of  these  errors  into  the 
engrossed  bill.  The  respondent,  for  these  reasons,  was  fully 
justified  in  refusing  to  settle  or  certify  the  bill  as  presented. 
The  writ  is  denied. 

Angellotti,  J.,  McFarland,  J.,  Henshaw,  J.,  Sloss,  J.,  and 
Lorigan,  J.,  concurred. 
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[L.  A.  No.  1903.    Department  Two.— February  27,  1908.] 

PACIFIC  ELECTRIC  RAILWAY  COMPANY,  AppeUant, 
V.  A.  CAMPBELL-JOHNSTON,  C.  S.  CAMPBELL- 
JOHNSTON,  and  SAN  RAFAEL  RANCH  COMPANY, 
Respondents. 

Specipio  Performance — Contract  to  Build  and  Operate  Railroad^ 
Action  to  Enforce  Deeds  of  Franchises— Remedy  not  Mutual. 
— Specific  performance  of  a  contract  cannot  be  enforced  where 
there  is  no  mutuality  of  remedy  between  the  parties;  and  since  a 
contract  to  build  and  operate  a  railroad  cannot  be  specifically 
enforced  a  railway  company  whose  line  is  not  substantially  com- 
pleted cannot  enforce  specific  performance  of  contracts  to  convey 
to  it  rights  of  way,  and  franchises,  and  a  bonus  of  acreage,  and  to 
compel  deeds  of  the  same  for  want  of  mutuality  of  remedy  against 
the  plaintiff. 

ID^— Willingness  of  Plaintiff  to  Perform — Impossiblity  without 
Deeds — ^Refusal  op  Defendants — Remedy  at  Law. — Neither  the 
fact  that  the  plaintiff  is  willing  and  has  offered  to  complete  its 
railroad  upon  the  conveyances  of  the  rights  of  way,  franchises,  and 
bonus  of  acreage  agreed,  nor  that  it  has  been  constructed  as  far 
as  it  can  be  without  such  conveyances,  nor  the  refusal  by  the  de- 
fendants to  permit  it  to  be  completed  and  operated  over  their 
lands,  have  any  bearing  on  the  equitable  principle  that  where  there 
is  no  mutuality  of  remedy  there  can  be  no  specific  performance. 
The  railway  company  must  be  left  to  such  remedies  as  it  may  have 
under  the  contract  in  an  action  at  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bicknell,  Gibson,  Trask,  Dunn  &  Cruteher,  for  Appellant. 

Borden  &  Carhart,  and  Hunsaker  &  Britt>  for  Respondents. 

L0RI6AN,  J. — This  action  was  brought  to  compel  the  spe- 
cific performance  of  a  contract. 

The  contract,  which  is  made  the  basis  of  the  claim  of 
plaintiff  for  a  specific  performance,  is  set  forth  in  full  in  the 
complaint. 
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It  was  executed  by  all  the  parties  to  the  action  on  February 
2,  1903,  and  its  preliminary  recitals  disclose,  that  the  San 
Bafael  Banch  Company  was  the  owner  of  a  large  body  of  land 
lying  between  the  cities  of  Los  Angeles  and  Pasadena,  a  por- 
tion thereof,  on  the  northeasterly  boundary,  being  within  the 
limits  of  the  latter  city,  and  the  company  was  also  the  owner 
of  a  bridge  across  the  Arroyo  Seco  near  such  northeastern 
boundary  and  within  said  city  limits;  that  the  Campbell- 
Johnstons  had  acquired  franchises  from  the  city  of  Los 
Angeles  and  from  the  county  of  Los  Angeles  to  construct  and 
operate  street-railroads  from  the  city  of  Los  Angeles  to  the 
western  boundary  of  the  land  of  said  San  Rafael  Company, 
and  also  contemplated  purchasing  a  franchise  then  offered  for 
sale,  on  February  3, 1903,  by  the  city  of  Pasadena  for  a  street- 
rail  road  over  the  streets  of  the  said  city  within  and  near  the 
northeast  boundary  of  the  land  of  said  company ;  that  the  said 
San  Rafael  Ranch  Company  owned  land  on  both  sides  of  por- 
tions of  the  streets  and  lines  of  the  right  of  way  mentioned  in 
the  Pasadena  franchise,  and  was  interested  in  the  construction 
and  operation  of  a  street-railroad  upon  the  lines  so  indicated ; 
that  all  the  parties  of  the  second  part  were  interested  in  having 
a  single-  or  double-track  electric  railway  operated  over  the 
lines  described  in  said  ordinances  across  said  bridge,  and  also 
over  the  lands  of  the  parties  of  the  second  part  upon  the  lines 
of  the  street-railway  as  heretofore  surveyed;  and  that  the 
Pacific  Electric  Railway  Company  was  willing  to  construct  and 
operate  such  railway  over  the  lines  aforesaid  under  the  terms 
and  conditions  hereafter  expressed. 

Following  the  recitals  it  is  then  provided  that  the  said  par- 
ties of  the  second  part,  in  consideration  of  the  agreements, 
covenants,  and  conditions  hereinafter  contained,  agreed  to  be 
kept  and  performed  by  the  party  of  the  first  part,  do  hereby 
agree,  if  so  requested  to  do,  **to  assign,  transfer  and  set  over 
to  the  party  of  the  first  part  those  certain  ordinances,  herein- 
before mentioned,  granted  by  the  city  of  Los  Angeles,  and  by 
the  board  of  supervisors  of  Los  Angeles  County,  and  to  assign, 
transfer  and  set  over  to  the  party  of  the  first  part  that  certain 
ordinance  hereinbefore  mentioned,  to  be  offered  for  sale  in  the 
city  of  Pasadena  on  the  third  day  of  February,  1903,  if  they, 
or  either  of  them,  acquire  the  same ;  and  also  to  grant  to  the 
party  of  the  first  part  the  right  to  construct  its  railroad  track 
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over  the  bridge  hereinbefore  mentioned  .  .  .  and  operate  its 
cars  thereover.  .  .  .  And  the  said  parties  of  the  second  part 
further  agree  for  the  consideration  aforesaid  to  convey  to  the 
Los  Angeles  Land  Company,  or  such  other  person  or  corpora- 
tion as  the  party  aforesaid  may  direct,  that  certain  tract  of 
land  containing  forty  acres"  (describing  it).  The  contract 
then  declares  that  **in  consideration  therefor  the  party  of  the 
first  part  agrees  that  upon  obtaining  the  franchise  from  the 
city  of  Pasadena  hereinbefore  mentioned,  and  securing  the 
rights  of  way  over  the  lines  as  above  indicated,  such  right  of 
way  to  be  not  less  than  forty  feet  in  width  on  the  surface^ 
with  such  additional  width  as  may  be  required  for  the  slopes 
in  the  fills  and  excavations  necessary  in  the  construction  of 
said  roadbed;  and  the  forty-acre  tract  of  land  hereinbefore 
referred  to,  it  will  proceed  and  construct,  and  operate  a  rail- 
road, the  cars  thereon  to  be  propelled  by  electricity,  over  the 
lines  above  mentioned*';  and,  **in  the  event  that  the  parties 
of  the  second  part  fail  to  acquire  the  rights  of  way  and  fran- 
chises necessary  for  the  construction  and  operation  of  the  rail- 
road upon  the  lines  indicated  in  the  ordinance  granted  by  the 
city  of  Los  Angeles,  and  the  ordinance  granted  by  the  board 
of  supervisors  of  Los  Angeles  County;  and  such  other  rights 
of  way  over  private  property  as  herein  contemplated;  and  to 
convey  the  forty  acres  of  land  hereinbefore  mentioned,  and 
the  right  to  operate  its  cars  over  the  bridge  hereinbefore  men- 
tioned, then  the  party  of  the  first  part  shall  be  released  from 
all  obligations  in  law  or  equity  to  construct  or  operate  a  road 
upon  the  lines  hereinbefore  mentioned."  The  contract  then 
declares  that  **the  intention  and  purpose  of  the  parties  hereto 
is  that  the  parties. of  the  second  part  are  to  furnish  a  free 
right  of  way  from  the  junction  of  Marmion  Way  and  Pasa- 
dena Avenue,  upon  the  line  of  the  railroad  heretofore  sur- 
veyed crossing  the  Arroyo  Seco  at  or  near  the  bridge  now 
constructed,  hereinbefore  referred  to,  and  extending  the  same 
to  and  over  the  line  described  in  that  certain  ordinance  granted 
by  the  trustees  of  the  city  of  Pasadena,  to  be  sold  on  the  3d 
instant,  as  hereinbefore  mentioned ;  and  the  acquiring  by  the 
party  of  the  first  part  of  said  franchise  to  be  granted  by  the 
trustees  of  the  city  of  Pasadena  as  hereinbefore  provided. 
And  in  the  event  that  the  said  party  of  the  first  part  acquires 
such  right  of  way  and  said  franchises,  and  the  forty  acres  of 
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land  hereinbefore  mentioned  to  be  conveyed  to  the  Los  Angeles 
Land  Company,  then  the  party  of  the  first  part  is  to  proceed 
as  soon  as  practicable,  to  construct  said  railroad  and  continue 
the  construction  thereof  in  good  faith  until  the  same  is  com- 
pleted, and  thereafter  to  operate  cars  thereover,  and  said  deed 
conveying  said  forty  acres  is  to  be  placed  in  escrow  with  a 
bank  to  be  agreed  upon  and  to  be  delivered  upon  the  comple- 
tion and  the  operation  of  said  road.'*  These  are  the  material 
portions  of  the  contract. 

Having  set  forth  the  terms  of  the  contract  and  the  descrip- 
tion of  the  right  of  way,  conveyance  of  which  is  sought,  the 
amended  complaint  then  alleges  that  plaintiff  constructed  an 
electric  railroad  according  to  the  provisions  of  the  franchise 
granted  by  the  city  of  Pasadena,  referred  to  in  the  agreement, 
through  the  streets  of  said  city  to  the  northeastern  boundary 
of  said  tract  of  land  belonging  to  defendants,  and  under  the 
franchises  granted  by  the  city  of  Los  Angeles  and  by  the 
county  of  Los  Angeles  constructed  its  electric  road  from  the 
city  of  Los  Angeles  to  the  western  boundary  of  said  land  of 
defendants,  and  ever  since  the  construction  of  said  electric 
railways  plaintiff  has  maintained  and  operated  the  same  as  an 
electric  railroad,  with  well-equipped  cars  for  the  carriage  of 
passengers  thereon;  that  the  defendants  purchased  the  fran- 
chise of  the  city  of  Pasadena,  referred  to  in  the  contract,  and, 
subsequently,  assigned  it  to  plaintiff;  that  though  demanded 
to  do  so,  defendants  have  refused  to  transfer  and  convey  to 
plaintiff  the  franchises  granted  by  the  board  of  supervisors 
of  the  county  of  Los  Angeles  and  by  the  city  council  of  the 
city  of  Los  Angeles;  that  about  September  8,  1904,  plaintiff 
caused  to  be  surveyed  through  said  tract  of  land  belonging  to 
defendants  a  right  of  way  from  the  connection  of  its  electric 
railway  at  the  said  northeasterly  boundary  of  said  tract  of 
land,  and  from  this  to  the  connection  with  plaintiff's  railway  at 
the  western  boundary  thereof,  which  said  right  of  way  for  an 
electric  railway  to  connect  with  plaintiff's  line  as  aforesaid, 
is  over  the  same  general  route  as  the  prior  survey  of  the  lines 
of  a  street-railway  through  said  lands  mentioned  and  referred 
to  in  said  contract  of  February  2,  1903,  and  is  the  one  which 
is  described  in  the  complaint ;  that  said  survey  referred  to  in 
the  contract  was  a  preliminary  survey  only  in  order  to  deter- 
mine the  feasibility  of  constructing  an  electric  railway  through 
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the  said  land  of  defendants;  that  said  preliminary  survey 
formed  the  basis  of  the  survey  for  the  final  location  of  the 
right  of  way  described  in  the  complaint  and  was  so  surveyed 
and  located  by  the  plaintiff  under  the  direction  and  with  the 
consent  of  the  defendants,  and  the  defendants  accepted  the 
said  final  location  of  said  right  of  way  and  survey  and  platted 
their  lands  in  lots  and  blocks  with  reference  to  and  in  con- 
formity with  said  final  location  of  said  right  of  way ;  that  the 
defendants,  though  requested,  have  refused  to  transfer  and 
convey  and  deliver  the  possession  of  said  right  of  way  to 
plaintiff  to  enable  it  to  construct  its  railroad  thereon  and 
thereover  in  accordance  with  the  terms  of  said  contract;  that 
though  demanded  defendants  have  refused  to  execute  a  deed 
conveying  said  forty-acre  tract  of  land,  specified  in  said  con- 
tract, to  the  Los  Angeles  Land  Company,  and  to  place  the 
same  in  escrow,  to  be  delivered  to  said  Los  Angeles  Land 
Company  upon  the  completion  and  operation  of  said  road; 
that  expecting  and  believing  the  said  promises  and  agreements 
of  defendants  would  be  fully  performed  in  accordance  with 
said  contract,  plaintiff  constructed  the  portions  of  said  electric 
railway  alleged  to  have  been  constructed ;  that  said  -portions 
of  said  railway  were  constructed  by  plaintiff  at  great  expense 
and  as  a  part  of  the  continuous  line  of  railway  contemplated 
to  be  constructed  in  accordance  with  said  contract,  and  for 
the  purpose  of  connecting  the  said  lands  of  the  defendants 
with  and  to  furnish  transportation  between  the  same  and  the 
said  city  of  Los  Angeles  and  the  said  city  of  Pasadena;  that 
the  total  length  of  said  continuous  line  of  railway  is  approxi- 
mately 3.83  miles;  that  the  length  of  the  portion  already 
constructed  is  approximately  2.78  miles;  that  the  length  of 
the  portion  remaining  unconstructed, — ^to  wit,  the  portion  ex- 
tending across  the  said  lands  of  defendants, — is  approximately 
1.05  miles;  that  plaintiff  has  been  ready  and  willing,  and  is 
still  willing,  to  fully  perform  the  contract  on  its  part,  and  now 
offers  to  construct  its  railroad  through  said  tract  of  land  in 
connection  with  the  portions  of  said  line  of  railway  theretofore 
constructed  and  to  continue  the  operation  of  the  whole  of  said 
line  of  railway  in  accordance  with  the  terms  of  the  agree- 
ment. 

Other  allegations  of  the  complaint  we  omit  as  not  bearing 
on  the  points  presented  on  this  appeaL 
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The  prayer  of  the  amended  complaint  is  for  a  decree  re- 
quiring defendants  to  execute  conveyances  to  plaintiff  of  the 
right  of  way  through  the  land  of  the  San  Rafael  Company 
described  in  the  complaint,  and  of  the  rights  and  franchises 
acquired  from  the  city  of  Los  Angeles  and  the  county  of  Los 
Angeles ;  that  defendants  execute  a  deed  of  the  forty-acre  tract 
described  in  the  complaint  to  the  Los  Angeles  Land  Company 
and  that  it  be  placed  in  escrow,  and  on  completion  of  the  line 
of  railroad  of  plaintiff  over  said  right  of  way  and  along  the 
line  described  in  said  franchise,  referred  to  in  the  agreement, 
and  operating  the  same,  the  said  deed  be  delivered  to  said 
Los  Angeles  Land  Company. 

A  demurrer,  general  and  special,  interposed  to  the  amended 
complaint,  was  sustained,  and  plaintiff  declining  to  further 
amend,  judgment  was  entered  against  it.  This  appeal  is  from 
the  judgment,  and  the  only  point  involved  in  it  is  as  to  the 
correctness  of  the  ruling  of  the  court  in  sustaining  the 
demurrer. 

It  is  conceded  by  both  parties  to  this  appeal  that  the 
demurrer  was  sustained  on  the  general  ground  that  the 
amended  t;omplaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  the  principal  reason  stated  by  the  court  in 
sustaining  it  being  that  the  contract  relied  on  was  not  capable 
of  specific  performance  for  want  of  mutuality  of  remedy  ta 
both  parties  to  it.  Respondents  while  so  conceding  and  relying 
on  that  ground  here  in  support  of  the  ruling  of  the  lower 
court,  based  on  it,  insist  that,  the  demurrer  being  sustained 
generally,  the  ruling  is  supported,  not  only  for  the  principal 
reason  given  by  the  lower  court,  but  upon  the  further  ground 
that  the  contract  relied  on  is  too  vague  and  uncertain 
in  its  material  terms  to  entitle  plaintiff  to  specific  per- 
formance. 

While  this  latter  point  is  pressed  here  by  respondents  with 
as  much  earnestness  as  the  point  upon  which  it  is  conceded 
the  ruling  was  based,  we  think  it  unnecessary  to  burden  this 
opinion  with  a  discussion  of  it.  If  the  court  was  right  in 
holding  that  the  plaintiff  was  not  entitled  to  such  specific 
performance  for  lack  of  mutuality  of  remedy  under  the  con- 
tract sued  on,  that  is  the  end  of  the  action  as  far  as  this  appeal 
is  concerned,  and  we  think  the  ruling  of  the  court  below  in 
sustaining  the  demurrer  on  that  ground  was  correct. 
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It  is  the  well-settled  general  doctrine  that  specific  perform- 
ance of  a  contract  at  the  instance  of  one  of  the  parties  to  it 
will  not  be  enforced  in  equity,  unless  the  contract  is  of  such 
obligatory  nature  upon  both  parties  that  at  the  suit  of  either 
against  the  other  the  court  would  decree  specific  performance. 

This  is  equally  the  rule  under  the  code,  which  provides: 
**  Neither  party  to  an  obligation  can  be  compelled  specifically 
to  perform  it,  unless  the  other  party  thereto  has  performed,  or 
is  compellable  specifically  to  perform,  everything  to  which  the 
former  is  entitled  under  the  same  obligation,  either  completely 
or  nearly  so,  together  with  full  compensation  for  any  want 
of  entire  performance."    (Civ.  Code,  sec  3386.) 

The  remedy  of  specific  performance  must  be  mutual,  and 
the  test  of  mutuality  of  remedy  is  applied  by  considering 
whether  the  agreement  under  which  the  remedy  is  asserted  -is 
of  such  a  character  that  at  the  suit  of  either  a  court  of  equity 
would  decree  specific  performance  against  the  other.  In  ap- 
plying this  test,  if  it  appears  that  the  right  to  this  remedy  is 
not  reciprocal,  it  is  not  available  to  either  party  tothe  contract. 
When  there  is  no  such  mutuality  of  remedy,  equity  refuses 
to  interfere  and  leaves  the  parties  to  assert  their  rights  under 
the  contract  in  a  court  of  law. 

As  declared  in  the  leading  case  in  this  state  on  this  subject 
{Cooper  V.  Pena,  21  Cal.  404) :  **The  remedy  must  be  mutual, 
as  well  as  the  obligation,  and  when  the  contract  is  of  such 
nature  that  it  cannot  be  specifically  enforced  as  to  one  of  the 
parties,  equity  will  not  enforce  it  against  the  other."  And 
reiterating  and  sustaining  the  doctrine  of  Cooper  v.  Pena  in  its 
application  to  different  contracts  where  specific  performance 
was  sought,  but  denied  for  want  of  mutuality  of  remedy,  are 
Anson  v.  Totvnsend,  73  Cal.  418,  [15  Pac.  49]  ;  Stanton  v. 
Singleton,  126  Cal.  657,  [59  Pac.  146] ;  Los  Angeles  etc.  Co. 
V.  Occidental  Oil  Co.,  144  Cal.  533,  [78  Pac.  25]. 

Having  in  mind  this  doctrine,  that  there  must  exist  a 
mutuality  of  remedy  in  order  to  warrant  specific  enforcement 
of  their  contract  by  either  party  against  the  other,  it  is  quite 
clear  that  no  such  mutuality  exists  under  the  contract  upon 
which  this  action  was  based.  When  we  examine  that  contract, 
it  appears  therefrom  that  the  agreement  on  the  part  of  plain- 
tiff is  to  ** build  and  operate"  a  railroad,  and  as  appears  from 
the  complaint,  in  advance  of  construction  of  any  part  of  its 
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railroad  over  the  lands  of  the  defendants,  it  is  seeking  to  com- 
pel them  to  convey  a  right  of  way  to  plaintiff  over  such  lands, 
and  a  further  conveyance  of  what  is  apparently  a  bonus  of 
forty  acres  of  land. 

Now,  if  a  court  of  equity  at  the  suit  of  the  defendants 
could  not  decree  specific  performance  against  plaintiff  of  the 
agreement  on  its  part  to  construct  and  operate  the  railroad, 
then  plaintiff  cannot  enforce  specific  performance  against  de- 
fendants to  convey  the  right  of  way  and  the  forty-acre  bonus 
because  there  is  a  lack  of  mutuality  of  remedy.* 

It  will  be  observed,  as  we  have  said,  that  the  contract  on  the 
part  of  plaintiff  is  **to  construct  and  operate"  a  railroad,  and 
imder  the  authorities  a  court  of  equity  cannot  decree  specific 
performance  of  a  contract  of  that  character. 

In  Wood  on  Railroads  (Vol.  I,  sec.  210,  p.  708),  on  the 
subject  of  actions  for  the  specific  performance  of  contracts 
to  convey  rights  of  way,  it  is  said:  **It  (equity)  will  not  de- 
cree specific  performance  of  contracts  which  by  their  terms 
stipulate  for  a  succession  of  acts ;  .  .  .  such  as  agreements  to 
repair  or  build,  to  construct  works,  to  build  or  carry  on  rail- 
ways, mines,  quarries  and  other  analogous  undertakings."  In 
Pomeroy  on  Specific  Performance  of  Contracts  the  author  says 
(sec.  312),  while  discussing  the  right  to  specific  performance 
of  contracts:  "Finally,  contracts  which  by  their  terms  stipu- 
late for  a  succession  of  acts,  whose  performance  cannot  be  con- 
summated by  one  transaction,  but  will  be  continuous  and  re- 
quire protracted  supervision  and  direction,  with  the  exercise 
of  special  knowledge,  skill  and  judgment  in  such  foresight — 
such  as  agreements  to  repair  or  build,  to  construct  works,  to 
build  or  carry  on  railways,  mines,  quarries,  and  other  anal- 
ogous undertakings — are  not  as  a  general  rule  specifically 
enforced." 

While  the  contract  of  plaintiff  is  both  to  **  construct  and 
operate"  a  railroad,  the  authorities  hold  that  a  contract  pro- 
viding either  for  the  building  or  the  operation  of  a  railroad, 
cannot  be  specifically  enforced.  {Strang  v.  Bichmond  P.  &  C. 
B.  B.  Co.,  101  Fed.  511,  [41  C.  C.  A.  474] ;  Texas  etc.  By.  Co. 
V.  Marshall,  136  U.  S.  407,  [10  Sup.  Ct.  846] ;  Oregonian  By. 
Co.  V.  Oregon  By.  &  Nav.  Co.,  37  Fed.  733 ;  Wharton  v.  Stout- 
enburg,  35  N.  J.  Eq.  266;  Ewing  v.  Litchfield,  91  Va.  575, 
[22  S,  E.  362] ;  Suburban  Con.  Co.  v.  Naugle,  70  HI.  App. 
384.) 
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Of  course,  if  a  contract  which  provides  either  for  the 
building  only  or  for  the  operation  only  of  a  railroad  cannot  be 
specifically  enforced,  a  covenant  providing  for  both  the  con- 
struction and  operation  could  not  be. 

Aside  from  these  authorities  in  other  jurisdictions  the  case 
of  Lattin  v.  Hazard,  99  Cal.  87,  [27  Pac.  515],  appears  to  be 
decisive  to  the  effect  that  the  contract  here  in  question  is  of 
such  a  nature  as  not  to  be  enforceable  specifically.  In  that 
case  it  appears  that  suit  was  brought  to  compel  specific  per- 
formance of  a  contract  to  convey  lands  in  consideration  of 
the  building  of  a  railroad  and  its  operation  for  a  period  of 
not  less  than  ten  years.  The  road  was  built  but  had  not  been 
operated  for  the  required  period  when  the  action  was  brought. 
This  court  held  that  specific  performance  of  the  contract  to 
convey  could  not  be  enforced  at  the  suit  of  plaintiff;  that  there 
was  a  want  of  mutuality  of  remedy  under  the  contract  as  the 
operation  of  the  road  for  the  stipulated  period  was  a  substan- 
tial and  important  part  of  the  obligation  of  plaintiff  which 
had  not  been  performed  and  of  which  specific  performance 
could  not  be  decreed  at  the  suit  of  defendant.  This  conclu- 
sion of  the  court,  stated  generally  in  the  case  cited,  that  specific 
performance  of  the  stipulation  in  the  contract  to  operate  the 
road  for  ten  years  could  not  be  enforced  by  defendant  against 
plaintiff,  was  undoubtedly  based  (though  there  was  no  par- 
ticular discussion  of  the  point)  on  the  general  rule  we  have 
adverted  to,  that  equity  cannot  enforce  the  specific  perform- 
ance of  a  contract  to  build  or  operate  railroads.  And,  it  is  of 
no  moment  to  the  application  of  the  rule  that  the  stipulation 
is  for  the  operation  of  such  roads  for  a  stipulated  period  or 
generally;  equity  cannot  specifically  decree  their  operation 
at  all. 

The  case  of  Stanton  v.  Singleton,  126  Cal.  657,  [56  Pac. 
146],  which  was  an  action  to  compel  specific  performance' of 
a  contract  for  the  erection  of  a  quartz  mill  and  opening  and 
developing  a  quartz  mine,  is  also  in  point,  this  being  one  of  the 
undertakings  as  to  which,  with  the  building  and  operating  of 
a  railroad,  Pomeroy  states  equity  will  not  decree  specific  per- 
formance. The  case  last  cited  and  the  reasoning  applied  there 
in  denying  specific  performance,  is  equally  applicable  here. 

We  pursue  the  consideration  of  this  point  no  further.  We 
have  been  cited  to  no  authority  in  the  briefs  of  appellant^ 
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and  our  own  examination  has  failed  to  disclose  any,  where 
it  has  been  held  that  specific  performance  may  be  decreed  to 
enforce  a  contract  such  as  the  one  involved  here.  The  rule, 
as  we  have  seen,  is  to  the  contrary,  and  as  defendants  would 
be  precluded  under  its  application  from  obtaining  a  decree 
for  specific  performance  against  plaintiff  to  enforce  the  con- 
struction and  operation  of  the  railroad  provided  for  had  they 
sued  to  obtain  such  a  decree,  the  plaintiff  is  equally  precluded 
from  maintaining  an  action  to  compel  specific  performance  on 
the  part  of  defendants.  As  both  parties  to  the  contract  are 
not  entitled  to  have  it  specifically  enforced,  there  is  a  want  of 
mutuality  of  remedy,  and  neither  one  is  entitled  to  the  aid  of 
equity  to  enforce  its  specific  performance  against  the  other. 
Whatever  rights  they  have  must  be  enforced  in  an  action  at 
law. 

It  is,  however,  insisted  by  appellant  that  the  general  rule 
requiring  mutuality  of  remedy  is  subject  to  the  exception  that 
when  a  party  has  substantially  performed  his  part  of  the  con- 
tract he  may  compel  specific  performance  by  the  other  party. 
And,  in  this  regard,  it  is  insisted  that  as  it  is  apparent  from 
the  contract  that  the  parties  contemplated  the  construction  of 
an  interurban  line,  extending  from  the  city  of  Pasadena  across 
the  lands  of  defendants  and  thence  into  the  city  of  Los  An- 
geles, there  to  connect  with  the  railway  system  of  plaintiff 
already  in  operation  there,  and  as  plaintiff  has  performed  the 
major  part  of  its  obligation  by  constructing  and  operating 
its  line  from  said  cities  to  the  boundaries  on  either  side  of 
said  lands  of  defendants,  this  constitutes  a  substantial  com- 
pliance with  the  contract  on  its  part  which  removed  the  want 
of  mutuality  of  remedy  existing  at  the  inception  of  the  con- 
tract between  the  parties,  and  now  entitles  plaintiff  to  a  decree 
of  specific  performance. 

Undoubtedly  the  want  of  mutuality  in  the  right  to  specific 
performance  existing  at  the  inception  of  the  contract  may  be 
removed,  and  is  removed,  when  there  has  been  had  a  full  or 
substantial  performance  of  the  contract.  And,  in  the  matter 
at  bar,  if  the  construction  and  operation  of  the  railroad  to  the 
extent  that  it  is  alleged  to  have  been  done,  can  be  said  to 
constitute  a  substantial  performance  of  the  agreement  to  con- 
struct and  operate  it  in  its  entirety,  then  plaintiff  would  be 
entitled  to  specific  performance.    The  substantial  execution  by 
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plaintiff  of  its  obligation  would  give  present  mutuality  to  the 
contract,  although  in  its  inception  the  contract  lacked  it. 
{Spires  v.  Vrbahn,  124  Cal.  110,  [56  Pac.  794].)  But  it  is 
quite  evident  from  the  allegations  of  the  complaint  that  the 
agreement  on  the  part  of  plaintiff  relative  to  the  railroad 
has  not  been  substantially  complied  with.  Conceding  that  in 
contemplation  of  the  parties  under  the  contract  the  road  was 
to  be  constructed  and  operated  from  Pasadena  to  Los  Angeles 
over  the  lands  of  the  defendants,  it  is  admitted  that  it  has  not 
been  constructed  over  such  lands.  There  is  still  nearly  one 
third  of  the  road  to  be  constructed  and  operated.  The  most 
that  can  be  said  is  that  the  road  has  been  largely  constructed, 
but  it  certainly  cannot  be  said  that  if  nearly  one  third  of  it 
is  still  to  be  constructed  and  operated  that  the  contract  on  the 
part  of  the  plaintiff  has  been  substantially  complied  with. 
The  fact  is  that  the  road  has  only  been  constructed  and  ope- 
rated as  far  as  plaintiff  can  construct  it  in  view  of  the  alleged 
refusal  of  defendants  to  convey  the  right  of  way,  a  conveyance 
of  which  with  other  conveyances  plaintiff  seeks  now  to  spe- 
cifically enforce.  And  it  is  also  true  that  plaintiff  offers  in  its 
complaint  to  perform  its  part  of  the  contract  and  complete 
and  operate  the  road  over  the  lands  of  defendants.  But 
neither  the  refusal  of  the  defendants  to  permit  the  construc- 
tion over  their  lands,  nor  the  willingness  of  plaintiff  to  do  so, 
have  any  bearing  in  the  application  of  the  equitable  principle 
that  where  there  is  no  mutuality  of  remedy  there  can  be  no 
decree  for  specific  performance.  Every  action  for  specific 
perfom^ance  is  predicated  upon  the  refusal  of  a  defendant 
to  perform  the  terms  of  a  contract  which  the  plaintiff  con- 
siders equity  should  compel  him  to  perform.  So  that  refusal 
to  do  so  is  of  no  moment  as  far  as  the  right  to  such  specific 
performance  is  concerned.  Neither  does  the  willingness  or 
offer  of  the  plaintiff  to  do  what  otherwise  it  could  not  be 
specifically  required  to  do  confer  the  right  to  compel  it  from 
the  other  party.  If  this  were  true,  then  in  the  present  instance 
the  plaintiff  could,  by  expressing  its  willingness  and  offering 
to  complete  the  road  from  Pasadena  to  Los  Angeles  over  the 
lands  of  defendants,  have  demanded  of  defendants  convey- 
ances of  the  right  of  way  and  the  forty-acre  bonus  involved 
here,  and  on  their  refusal  to  make  them  and  without  having 
completed  any  part  of  such  road,  but  reiterating  in  the  corn- 
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plaint  its  offer  and  willingness  to  do  so,  have  demanded  specific 
performance  of  the  defendants.  The  application  of  the  equi- 
table rule  that  equity  will  not  specifically  enforce  a  contract 
to  complete  or  operate  a  railroad,  or  other  analogous  under- 
takings, is  not  based  upon  the  inclination  or  disposition  of  the 
parties  to  the  contract.  Equity  cannot  specifically  enforce  a 
contract  for  the  performance  of  service;  and  the  construction 
and  operation  of  a  railroad  comes  within  this  category.  The 
rule  is  applied  because  such  undertakings  are  not  of  the  char- 
acter that  a  court  of  equity  will  undertake  to  enforce.  Courts 
of  equity  only  decree  specific  performance  where  the  subject- 
matter  of  the  decree  is  capable  of  being  embraced  in  one  order 
and  is  immediately  enforceable.  It  will  not  decree  specific 
performance  when  the  duty  to  be  performed  is  a  continuous 
one,  extending  possibly  over  a  long  period  of  time  and  which, 
in  order  that  the  performance  may  be  made  effectual,  will 
necessarily  require  the  constant  personal  supervision  and  over- 
sight of  it  by  the  court.  Particularly  is  this  true  with  refer- 
ence to  the  construction  and  operation  of  railroads,  which  are 
enumerated  by  Pomeroy  as  among  the  undertakings  concerning 
which  specific  performance  will  not  be  decreed,  because,  among 
other  things,  they  require  protracted  supervision  and  direction 
of  the  court,  with  the  exercise  of  special  knowledge,  skill,  or 
judgment  in  their  oversight.  So  that  in  those  special  and  ex- 
ceptional contracts  mentioned  by  him,  including  the  one  under 
consideration  here,  as  it  is  impracticable,  if  not  impossible,  to 
supervise  and  control  any  decree  which  the  court  might  make 
relative  to  them,  it  will  not  undertake  to  specifically  enforce 
them  at  all. 

Now  as  there  is  a  large  and  substantial  part  of  the  road 
still  to  be  constructed  and  operated  by  the  plaintiff,  it  cannot 
be  said  that  there  has  been  such  a  performance  of  the  contract 
so  as  to  bring  plaintiff  within  the  exception  to  the  general 
rule.  The  reason  of  the  rule  still  applies,  and  under  the  prin- 
ciple of  the  decisions  a  court  of  equity  could  no  more  effect- 
ually decree  a  specific  performance  on  the  part  of  plaintiff 
as  to  this  portion  of  the  road  still  to  be  constructed  and 
operated,  than  it  could  as  to  the  entire  road,  the  construction 
of  which  it  is  claimed  was  in  the  contemplation  of  the  parties. 
The  want  of  mutuality  of  remedy  originally  existing  under 
the  contract,  and  which  precluded  plaintiff  from  asserting  a 
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right  to  specific  performance,  could  only  be  removed  by  a  full 
or  substantial  performance  on  its  part,  and,  as  the  contract 
is  far  from  being  so  substantially  performed,  the  want  of 
mutuality  still  exists  and  specific  performance  cannot  be 
decreed. 

There  are  many  other  reasons  urged  by  appellant  why  a 
court  of  equity  should  decree  specific  performance  under  the 
facts  alleged  in  the  complaint.  They  commend  themselves  to 
us  as  general,  equitable  principles,  but  cannot  be  applied  here 
because  the  rule  of  equity,  that  specific  performance  of  con- 
tracts of  the  special  character  involved  here  will  not  be  en- 
forced for  want  of  mutuality  of  remedy,  is  so  well  established 
that  it  may  not  be  departed  from,  and  the  parties  must  be  left 
to  assert  such  remedies  as  they  have  under  the  contract  in  an 
action  at  law. 

For  the  reasons  given  the  demurrer  was  properly  sustained, 
and  the  judgment  appealed  from  is  affirmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 


[L.  A.  No.  1894.  In  Bank.— February  27,  1908.] 

J.  T.  WALKER,  Respondent,  v.  JOSEPH  CHANSLOR  et  al., 

Appellants. 

AcnoN  FOB  Peesonal  Injijkies — Assault  and  Battery  xtpon  Tees- 
PASSEB — FoECiBLB  DISPOSSESSION  BY  OwNEE. — An  action  will  not 
lie  in  favor  of  a  trespasser  upon  land  of  the  owner,  who  seeks 
forcibly  to  prevent  the  entry  of  the  owner  thereupon,  to  recover 
damages  for  personal  injuries  inflicted  by  the  owner  in  dispossessing 
trespassers;  provided  no  more  force  is  used  than  ia  necessary  to 
make  the  entry  effective. 

Id. — Common-Law  Rule— Code  Remedy  fob  Forcible  Entby  Ex- 
clusive.— The  common-law  rule  as  to  the  right  of  an  owner  forcibly 
to  dispossess  trespassers,  using  only  necessary  force  to  that  end, 
prevails  in  this  state,  except  so  far  as  modified  by  the  code  regu- 
lating forcible  entry,  which  provides  an  exclusive  remedy  for  tres- 
passers in  possession  forcibly  dispossessed  by  the  owner.  If  the 
force  used  was  not  excessive,  the.  trespassers  can  maintain  no  personal 
action  against  the  owner. 

Id. — Evidence  in  Personal  Action — Fobcible  Dispossession  of  Oil 
Land— Title  of  Defendants — Self-Defense— Advicb  of  Counsel. 
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— In  a  personal  action  for  damages  for  the  forcible  exclusion  of 
persons  in  possession  of  oil  lands  as  adverse  claimants,  where  the 
answer  pleaded  title  in  the  defendants  and  self-defense  against  an 
adverse  shooting  by  the  occupants  with  weapons,  after  notice  of 
plaintiff's  title  and  demand  of  possession  under  advice  of  counsel, 
it  was  reversible  error  to  exclude  the  evidence  of  defendants'  title 
and  of  the  other  facts  pleaded  and  offered  in  evidence. 

Id. — ^Eelbvanct  of  Offered  Evidence  to  Damages. — The  offered  evi- 
dence as  to  title  and  as  to  the  other  matters  bearing  on  the  inten- 
tions and  good  faith  of  the  defendants  was  relevant  not  only  to 
the  question  of  exemplary  damages,  but  also  as  to  the  question  of 
actual  damages  and  as  tending  to  show  a  complete  defense  to  the 
action  in  the  use  of  force  only  adequate  to  repel  the  attack  and 
obtain  the  rightful  possession  of  their  property. 

Id. — INJUBT  OF  Employee  of  Adveese  Claimant — Right  of  Dispos- 
session.— ^If  defendants  as  owners  of  the  land  had  the  right  to 
dispossess  the  adverse  claimants  without  title,  they  had  the  same 
right  to  dispossess  the  plaintiff  as  their  employee;  and  if  he  was 
injured  without  the  use  of  more  than  necessary  force  to  dispossess 
all  trespassers,  he  can  maintain  no  action  for  the  resulting  injury. 

lb. — ^Bevebsal  of  Judgment  fob  Exclusion  of  Evidence — Question 
AS  TO  Excessive  Use  of  Fokce  not  Considered. — In  reversing  the 
judgment  for  the  exclusion  of  offered  evidence  bearing  on  the  issues 
involved  the  question  as  to  whether  the  other  evidence  in  the  record 
tends  to  show  an  excessive  use  of  force  by  the  defendants  cannot 
be  considered,  the  action  having  been  tried  on  the  erroneous  theory 
that  defendants  were  on  the  land  without  right  to  employ  any  f oree 
whatever. 

Id. — Impbopeb  Exclusion  of  Evidenci  to  Show  that  Occupants  Were 
Armed. — It  was  error  to  exclude  evidence  that  the  adverse  occu- 
pants of  the  land  were  armed  with  deadly  weapons  when  they 
came  upon  the  property  of  which  defendants  pleaded  the  ownership, 
and  were  so  armed  while  in  i>ossession  and  up  to  the  time  of 
defendants'  entry  upon  the  land.  Such  evidence  was  admissible, 
in  connection  with  other  circumstances,  to  be  considered  in  determin- 
ing whether  defendants  acted  reasonably  and  in  good  faith,  without 
malice,  in  making  their  entry  upon  the  premises  also  armed,  and 
as  bearing  upon  the  question  whether  they  were  using  only  reason- 
able force  in  doing  so. 

'APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County  and  from  an  order  denying  a  new  trial.  J.  W.  Mahon, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Byron  Waters,  for  Appellants. 
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A.  D.  Warner,  Thos.  Carroll,  John  Leo,  and  W.  W.  Kaye, 
for  Respondent, 

LOEIGAN,  J. — This  action  was  brought  to  recover  damages 
for  an  assault  and  battery  alleged  to  have  been  committed  by 
defendants  upon  plaintiff. 

The  evidence  discloses  that  the  assault  and  consequent  in- 
juries to  plaintiff  occurred  in  a  contest  between  two  oil  com- 
panies for  the  possession  of  a  quarter  section  of  land. 

Trial  was  had  before  the  court  without  a  jury,  and  from  the 
findings  of  the  court  it  appears  that  on  April  14,  1901,  an  oil 
corporation  known  as  the  Superior  Sunset  Oil  Company  went 
into  the  possession  of  said  quarter  section — the  northwest  quar- 
ter of  section  26,  township  32  south,  range  23  east  M.  D.  M.,  in 
Kern  County — and  was  in  occupation  thereof  on  April  20^ 
1901,  and  continued  to  occupy  it  until  some  time  thereafter; 
that  on  the  nineteenth  day  of  April,  1901,  plaintiff  went  into 
the  service  of  said  corporation,  and  at  the  time  the  injuries 
complained  of  by  him  were  sustained  was  upon  said  premises,, 
together  with  certain  officers  and  other  employees  of  said  cor- 
poration ;  that  about  the  hour  of  12 :30  a.  m.  of  April  20,  1901^ 
these  defendants  (appellants  herein)  who  were  either  officers,, 
directors,  or  stockholders  of  another  oil  company  known  as 
the  Mt.  Diablo  Mining  and  Development  Company,  together 
with  the  employees  of  said  company,  all  .armed  with  rifles, 
guns,  and  pistols,  went  upon  said  land  with  the  intention  of 
driving  all  persons  connected  with  the  Superior  Sunset  Oil 
Company  therefrom;  that  upon  the  entry  of  defendants  and 
such  employees  upon  the  said  land,  an  employee  of  the  Sup- 
erior Sunset  Oil  Company — Cornell — went  out  to  meet  them 
in  order  to  ascertain  their  reason  for  coming  on  the  land; 
that  when  he  came  up  to  them  defendants  commanded  him  to 
throw  up  his  hands,  and,  upon  his  refusal  to  do  so,  began 
shooting  at  him;  that  when  the  shooting  commenced  plaintiff 
and  others  connected  with  the  Superior  Sunset  Oil  Company 
ran  over  to  where  the  defendants  were  to  ascertain  what  was 
going  on ;  that  these  defendants  and  those  with  them  immedi- 
ately began  shooting  at  plaintiff  and  those  who  accompanied 
him,  firing  some  seventy-five  or  a  hundred  shots;  that  plaintiff 
was  shot  through  the  body  and  received  several  other  gunshot 
wounds  at  the  hands  of  defendants  and  those  with  them,. 
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resulting  in  great  suffering  to  plaintiff,  and  in  his  permanent 
disfigurement  and  injury,  to  such  an  extent  as  to  incapacitate 
him  from  doing  any  physical  work. 

The  court  further  found  that  at  the  time  of  the  shooting  the 
Superior  Sunset  Oil  Company  was  in  possession  and  occupation 
of  said  quarter  section,  claiming  it  as  its  own,  as  lands  chiefly 
valuable  for  petroleum  oils,  under  oil  mining  locations  thereof, 
and  that  when  defendants  entered  thereon  they  had  no  right  or 
business  on  said  land,  and  were  there  in  violation  of  law ;  that 
the  shooting  of  plaintiff  by  said  defendants  was  willful  and  de- 
liberate, the  result  of  an  unlawful  conspiracy  by  defendants 
to  violently  and  by  force  of  arms  drive  the  oflBcers  and  em- 
ployees of  the  Superior  Sunset  Oil  Company  and  plaintiff  off 
said  lands,  and  that  such  shooting  by  defendants  was  wanton 
and  done  with  malice  and  deliberate  intent  to  harm  the  plain- 
tiff and  the  other  parties  who  were  with  plaintiff  on  the  land. 

The  court  rendered  judgment  in  favor  of  plaintiff  against 
nine  of  the  defendants  for  the  sum  of  eight  thousand  five  hun- 
dred dollars,  five  thousand  dollars  thereof  being  for  actuah 
damages  and  three  thoiisand  five  hundred  dollars  for  exem- 
plary  dami^es.  These  nine  defendants  appeal  from  the  judg- 
ment and  from  the  order  of  the  court  denying  their  motion 
for  a  new  trial. 

Before  proceeding  to  consider  the  merits  of  these  appeals 
it  is  proper,  as  bearing  on  the  points  presented  here  for  con- 
sideration, to  say  that  there  was  testimony  in  the  case,  intro- 
duced on  behalf  of  defendants,  that  when  the  officers  and  em- 
ployees of  the  Superior  Sunset  Oil  Company  were  about  to 
enter  and  take  possession  of  said  quarter  section  on  April  14, 
1901,  they  were  met  by  the  superintendent  of  the  Mt.  Diablo 
Oil  Company  (of  which  the  defendants  were  oflScers,  direc- 
tors, and  stockholders),  who  was  then  upon  the  section,  and 
who  told  them  that  the  land  belonged  to  the  Mt.  Diablo  Mining 
and  Development  Company,  that  the  company  had  an  oil  der- 
rick on  it,  that  he  was  superintendent,  managing  the  property 
for  it,  and  they  were  forbidden  to  enter,  but  nevertheless  did 
so.  There  was  evidence  also  offered  by  defendants,  that  after 
they  entered  on  the  property  on  the  night  of  the  shooting  their 
spokesman  stated  to  the  person  representing  the  Superior  Sun- 
set Oil  Company,  who  came  to  meet  them,  that  they  (defend- 
ants) were  representatives  of  the  Mt.  Diablo  Company  and 
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were  there  to  notify  the  Superior  Sunset  Oil  people  to  get  oflE 
the  land — ^that  the  land  belonged  to  the  Mt.  Diablo  Company ; 
that  the  Superior  Sunset  Oil  Company  not  only  refused  to 
vacate,  but  notified  defendants  to  immediately  withdraw  or 
take  the  consequences;  that  this  declaration  and  notice  was 
immediately  followed  by  shots  being  fired  at  defendants  by 
persons  representing  and  in  the  employ  of  the  Superior  Sun- 
set Oil  people,  who  were  in  the  background ;  that  the  defend- 
ants returned  the  fire  and  the  shooting  then  became  general 
on  both  sides,  resulting  in  the  wounding  of  plaintiff  and  other 
employees  of  the  Superior  Sunset  Oil  Company;  that  there- 
upon the  firing  ceased  and  the  defendants  withdrew  from  the 
premises. 

The  principal  points  urged  on  the  appeal  for  a  reversal  are 
as  to  the  rejection  of  evidence  by  the  trial  court,  offered  by 
the  defendants  under  their  amended  answer. 

In  that  answer  defendants  set  up  that  the  Mt.  Diablo 
Mining  and  Development  Company  was  the  owner  of  the 
lands  in  question  and  on  the  fourteenth  day  of  April,  1901, 
was  in  the  possession  thereof,  and  that  defendants  were  em- 
ployees, officers,  and  directors  of  that  corporation ;  that  on  the 
fourteenth  day  of  April,  1901,  the  Superior  Sunset  Company 
forcibly  dispossessed  said  Mt.  Diablo  Company,  and  there- 
after maintained  possession  of  said  lands;  that  on  April  19, 
1901,  defendants,  at  the  instance  of  the  Mt.  Diablo  Company, 
and  on  its  behalf,  went  on  the  said  lands  to  protect  the  interest 
of  said  corporation,  and  while  thereon  were  shot  at  by  plain- 
tiff and  the  other  employees  of  the  Superior  Sunset  Oil  Com- 
pany without  cause  or  provocation,  and  only  returned  the  fire 
of  said  parties  in  defense  of  their  lives ;  and  that  any  gunshot 
wounds  received  by  plaintiff  were  by  reason  of  said  unlawful 
attack  of  the  Superior  Company's  employees  upon  the  de- 
fendants. 

While  many  exceptions  were  reserved  to  the  rulings  of  the 
court  in  the  admission  and  rejection  of  testimony,  the  points 
relied  on  on  this  appeal  relate  only  to  the  rejection  by  the 
court  of  evidence  tendered  by  the  defendants  to  show  the  title 
of  the  Mt.  Diablo  Oil  Company  to  the  quarter  section  in  ques- 
tion, and  the  refusal  of  the  court  to  allow  the  witnesses  of  de- 
fendants to  testify  as  to  their  intentions  in  going  upon  said 
land,  and  to  the  taking  of  the  advice  of  counsel  relative  to 
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their  contemplated  action  in  doing  so;  also  as  to  the  refusal 
of  the  court  to  x)erniit  defendants  to  show  that  the  officers  and 
employees  of  the  Superior  Sunset  Oil  Company  were  armed 
with  deadly  weapons  when,  on  April  14,  1901,  they  came  upon 
the  quarter  section  where  plaintiff  was  subsequently  injured, 
and  that  they  were  armed  from  that  time  up  to  the  occurrence 
out  of  which  plain tiflf's  injuries  were  sustained. 

Upon  the  trial  of  the  cause  the  plaintiff  was  permitted  to 
show  that  the  quarter  section  in  question  was,  on  April  19, 
1901,  unoccupied  public  land,  and  that  the  Superior  Sunset 
Oil  Company  on  that  day  took  possession  of  and  occupied  it; 
that  it  built  a  bunk-house  and  cook-house  on  the  land  for  its 
officers  and  employees,  and  had  been,  up  to  the  time  of  the 
entry  by  defendants,  engaged  in  constructing  a  derrick  and 
placing  the  necessary  machinery  for  oil  drilling  purposes,  and 
the  court,  as  we  have  heretofore  stated,  found  that  said  Super- 
ior Sunset  Oil  Company  was,  at  the  time  of  the  injury  of 
plaintiff,  in  the  possession  and  occupancy  of  said  land,  claim- 
ing it  as  its  own. 

When  the  defendants  tendered  their  evidence  to  show  title 
in  the  Mt.  Diablo  Mining  and  Development  Company  to  the 
land,  as  set  up  in  their  amended  answer,  an  objection  inter- 
posed by  counsel  for  plaintiff  that  **any  question  of  title  is 
irrelevant  and  immaterial  for  any  purposes  of  the  case''  was 
sustained,  the  court  stating,  **I  don't  think  if  they  had  a 
United  States  patent  they  would  have  any  right  to  go  there 
and  force  parties  who  were  there  wrongfully  off  the  prem- 
ises. I  am  not  going  to  try  any  question  of  title."  Subse- 
quently, the  whole  deraignment  of  title  of  the  Mt.  Diablo 
Mining  and  Development  Company  to  this  quarter  section  was 
deemed  offered  by  defendants,  objected  to  and  the  objection 
sustained.  Under  exceptions  taken  by  defendants  to  both  these 
rulings,  the  question  as  to  the  correctness  of  such  rulings  is  pre- 
sented for  review. 

This  appeal  was  originally  heard  by  the  district  court  of 
appeal  for  the  second  appellate  district,  and  in  deciding  it, 
it  was  held  by  that  court  that  the  rulings  of  the  trial  court,  re- 
jecting the  offer  of  proof  of  title,  as  far  as  it  was  interposed  as 
a  defense  against  the  claim  of  plaintiff  for  actual  damages  was 
correct;  that  the  matter  of  title  of  the  Mt.  Diablo  Company 
was  not  a  material  issue  in  the  case.    The  appellate  court,  how- 
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ever,  held  that  while  evidence  relative  to  the  title  of  the  Mt. 
Diablo  Company  was  inadmissible  to  prove  title  as  a  defense 
to  the  claim  for  actual  damages,  it  was  admissible  as  bearing 
upon  the  claim  of  plaintiff  for  exemplary  damages;  that  for 
this  latter  purpose  it  was  admissible,  and  was  one  link  in  de- 
fendants' chain  of  defense,  namely,  that  the  Mt.  Diablo  Com- 
pany had  rights  in  the  land,  which  defendants,  as  oflScers  and 
stockholders  of  that  company,  were  endeavoring  to  protect; 
that  the  other  links  in  this  chain  of  defense  were  to  be  found 
in  the  other  evidence  sought  to  be  introduced  relative  to  the 
taking  by  defendants  of  the  advice  of  counsel  and  their  in- 
tentions in  entering  upon  the  land  where  the  shooting  took 
place. 

In  harmony  with  these  views,  the  appellate  court  held  that 
it  was  error  to  exclude  the  evidence  tendered  on  all  these  mat- 
ters— the  title  of  the  Mt.  Diablo  Company,  the  taking  of  advice 
of  counsel,  and  the  intentions  of  defendants — ^solely,  however, 
because  they  were  admissible  as  bearing  on  the  question  of  ex- 
emplary damages,  and  directed  that  the  judgment  and  order 
appealed  from  should  be  reversed  for  this  error,  unless  the 
plaintiff  would,  within  a  given  time,  elect  to  accept  the  judg- 
ment for  actual  damages  alone  and  release  that  portion  of  the 
judgment  awarding  him  exemplary  damages. 

A  petition  of  appellants  that  the  cause  be  heard  and  deter- 
mined by  this  court,  having  been  granted,  the  matter  is  now  be- 
fore us  for  disposition. 

There  can  be  no  question  but  that  the  district  court  of  ap- 
peal was  right  in  holding  that  the  evidence  offered  by  the  de- 
fendants of  title  in  the  Mt.  Diablp  Company  to  this  land,  the 
taking  of  advice  of  counsel  by  defendants  as  to  their  contem- 
plated action  with  reference  to  entering  upon  the  property  in 
question,  and  their  intentions  in  doing  so,  were  admissible  on 
the  question  of  exemplary  damages.  Damages  of  an  exem- 
plarly  character  could  only  be  assessed  against  the  defendants 
upon  a  showing  of  malice  in  fact  as  distinguished  from  malice 
in  law.  Under  the  claim  made  by  the  plaintiff  for  exemplary 
or  punitive  damages,  the  good  faith  and  motives  of  the  defend- 
ants were  directly  in  issue.  And,  as  bearing  on  that  issue 
any  facts  which  tended  to  show  their  motive  and  intent  in 
entering  upon  the  premises  in  question  were  adinissible.  As 
was  properly  said  by  the  district  court  of  appeal  on  that  sub- 
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ject:  **In  some  forms  of  action  certain  facts  being  shown,  a 
cause  of  action  for  actual  damages  is  conclusively  established. 
Even  in  such  cases  the  evidence  so  held  to  be  conclusive  as  to 
actual  damages  is  at  most  prima  facie  evidence  only  of  tffe 
right  to  exemplary  damages.  (Childers  v.  Mercury,  105  Cal. 
289,  [45  Am.  St.  Rep.  40,  38  Pac.  903] ;  Taylor  v.  Hearst, 
107  Cal.  269,  [40  Pac.  392].)  Malice  in  fact  is  defined  in  the 
former  case  to  be  a  'spiteful  or  rancorous  disposition  which 
causes  an  act  to  be  done  for  mischief. '  Malice  in  fact  is  always 
a  question  for  the  jury.  {Badostain  v.  Orazide,  115  Cal.  429, 
[47  Pac.  118].)  Under  our  system  where  all  persons  may  tes- 
tify a  witness  may  be  examined  as  to  the  intent  with  which  he 
did  a  certain  act,  where  that  intent  is  a  material  thing  in  the 
action.  Even  in  a  criminal  case  a  defendant  may  testify  as 
to  the  intent  with  which  he  entered  a  building  or  killed  a 
human  being,  although,  of  course,  a  jury  is  not  bound  to  be- 
lieve the  witness  either  in  a  criminal  or  civil  action.  But  such 
testimony  is  competent  and  relevant  and  not  immaterial. 
(Barnhart  v.  Fidkerth,  93  Cal.  497,  [29  Pac.  50] ;  People  v. 
Morton,  72  Cal.  62,  [13  Pac.  150] ;  Kyle  v.  Craig,  125  Cal. 
114,  [57  Pac.  791].) 

Upon  this  point  it  is  unnecessary  to  engage  in  any  further 
discussion  because  the  claim  of  appellants  that  this  testimony 
offered  by  them  was  admissible  upon  the  question  of  exem- 
plary damages  is  not  contested  by  respondent  in  his  original 
brief.  The  claim  of  error  in  this  respect  is  not  there  dis- 
cussed by  counsel  for  respondent,  or  authority  advanced  by 
him  in  support  of  the  ruling  of  the  trial  court  in  his  briefs. 
Nor  in  the  supplemental  brief  of  respondent,  filed  on  rehear- 
ing here  is  it  undertaken  to  defend  the  rulings  in  this  regard. 
All  that  is  insisted  on  here  is,  that  some  evidence  offered  as  to 
the  good  motives  and  intentions  of  the  defendants  in  making 
entry  on  the  land  did  not  sustain  them.  But  this  is  beside 
the  point  urged  here.  The  question  is  not  what  was  the  effect 
of  the  evidence  on  these  points  which  was  admitted,  but 
whether  it  was  error  to  reject  other  and  additional  evidence 
offered  on  this  subject,  and  we  make  no  question  but  that  it 
was. 

But  while  we  agree  with  the  district  court  of  appeal  in  its 
views  as  to  the  admissibility  of  all  this  evidence  offered,  as  far 
as  it  wenty  we  are  of  the  opinion  that  that  court  took  too  re- 
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Btricted  and  constrained  a  view  as  to  the  extent  to  which  proof 
of  title  in  the  Mt.  Diablo  Company,  offered  by  appellants, 
was  available  to  them,  when  it  held  that  such  evidence  was  ad- 
missible upon  the  question  of  exemplary  damages  alone. 

The  amended  answer  set  up  that  the  Mt.  Diablo  Mining 
and  Development  Company  was  the  owner  of  the  land  in  ques- 
tion on  April  14,  1901,  and  had  been  forcibly  dispossessed 
therefrom  by  the  Superior  Sunset  Company  on  that  day;  that 
the  defendants  as  oflScers,  directors,  and  employees  of  the  Mt. 
Diablo  Company,  at  its  instance  and  on  its  behalf,  went  on 
said  premises  on  the  nineteenth  day  of  that  month  to  protect 
the  interest  of  the  latter  company;  that  while  there  they  were 
attacked  by  the  employees  of  the  Superior  Sunset  Company 
and  defended  themselves  against  said  attack,  and  that  any  in- 
juries sustained  by  plaintiff  were  received  while  defendants 
were  repelling  such  attack  in  self-defense.  In  other  words, 
that  the  Mt.  Diablo  Company,  at  all  such  dates,  as  owner  of 
the  land,  was  entitled  to  the  possession  of  it;  that  the  defend- 
ants, as  oflScers  thereof,  entered  only  in  the  exercise  of  the 
right  of  entry  possessed  by  said  company  as  owner  of  the  prop- 
erty and  only  used  such  force  against  those  wrongfully  in 
possession  as  was  necessary  to  protect  them  in  the  exercise  and 
assertion  of  such  right. 

The  view  of  the  district  court  of  appeal  was  that  this  de- 
fense could  not  be  asserted  against  a  claim  for  actual  damages; 
that  although  one  was  the  owner  and  entitled  to  the  immediate 
possession  of  property,  yet  if  he  attempted  to  obtain  posses- 
sion of  his  property  by  force,  and  in  doing  so,  injury  was  sus- 
tained by  a  trespasser  thereon,  proof  of  such  right  of  entry 
which  the  owner  attempted  to  exercise,  employing  no  more 
force  than  was  necessary  to  expel  the  trespasser,  would  be 
available  to  him  in  defense  of  a  claim  for  exemplary  damages 
only;  that  the  existence  of  such  right,  and  its  exercise, 
without  unnecessary  force,  would  be  no  defense  against  a 
claim  of  the  trespasser  for  actual  damages  sustained  by  him 
while  the  owner  was  asserting  his  right  of  entry. 

This  view,  however,  is  incorrect.  The  rule  obtaining  in  this 
state  is  subject  to  no  such  limitation.  It  is  broader  and  is  the 
rule  of  the  common  law.  At  common  law  the  owner  of  real 
estate  had  the  right  to  enter  upon  his  property  to  expel  by 
force  an  intruder  and  in  doing  so  was  entitled  to  use  all  the 
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force  necessary  to  secure  possession.  Having  the  right  of  en- 
try and  exercising  it,  he  would  not  be  subject  to  an  action  for 
tort  for  damages  resulting  either  from  his  entry  or  from  any 
assault  upon  or  physical  injury  sustained  by  one  in  wrong- 
ful possession,  provided  he  used  no  more  force  than  was  neces- 
sary to  dispossess  him.  The  trespasser  could  only  maintain 
an  action  for  damages  against  the  owner,  provided  an  exces- 
sive use  of  force  was  employed  in  making  the  entry  or  dis- 
possessing him,  and  then  only  for  that  excess.  The  rule  of 
the  common  law  is  the  rule  which  obtains  in  this  state,  except 
in  as  far  as  it  has  been  changed  by  the  provisions  of  the  code 
relative  to  the  summary  remedy  provided  therein  for  a  for- 
cible entry  made  upon  real  property.  Under  these  provisions 
a  right  of  action  is  given  to  one  wrongfully  in  actual  posses- 
sion of  property  where  a  forcible  entry  is  made,  even  by  the 
owner,  in  which  action  damages  occasioned  through  the  for- 
cible entry  may  be  recovered,  and  judgment  for  the  restitu- 
tion of  the  property  had.  But  the  code  prescribes  a  method 
of  procedure  and  the  extent  of  the  remedy  for  such  forcible 
entry,  and  that  remedy  is  exclusive.  A  person  wrongfully 
in  possession,  dispossessed  by  the  owner  of  the  property  having 
a  right  of  entry,  and  no  excessive  force  being  used  in  assert- 
ing it.  is  not  entitled  to  maintain  any  other  action  than  is 
afforded  for  a  forcible  entry  under  the  code.  He  was  not  en- 
titled to  maintain,  under  such  circumstances,  any  action 
whatever  under  the  common  law,  and  the  common-law  rule 
has  only  been  changed  in  this  state  to  the  extent,  and  no  fur- 
ther, that  the  code  affords  him  a  remedy  under  its  provisions 
referred  to  which  he  otherwise  would  not  have. 

Having  these  principles  in  mind,  it  will  be  observed  that 
this  action  is  not  brought  under  the  provisions  of  the  code 
relative  to  forcible  entry.  It  is  an  action  brought  purely 
for  assault  and  battery,  and  is  subject  to  the  common-law  rule 
as  to  such  actions,  which  is  that  it  is  a  complete  defense  to  their 
maintenance,  either  for  exemplary  or  actual  damages,  if  it 
be  shown  that  the  injuries  claimed  to  have  been  sustained  by 
one  wrongfully  in  possession,  were  sustained  while  the  owner 
of  the  property  was  exercising  a  right  to  the  possession  of  his 
land,  although  using  force  to  obtain  such  possession,  if  no 
more  force  was  employed  than  was  necessary  to  accom- 
plish it 
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We  have  said  that  this  rule  of  the  common  law  applies 
in  this  state  to  actions  of  this  character,  and  we  proceed  now 
to  refer  to  the  authorities  so  declaring.  This  entire  matter — 
the  rule  of  the  common  law  and  the  extent  to  which  it  has  been 
changed  by  the  summary  proceeding  for  forcible  entry  under 
the  code — is  so  thoroughly  considered  in  the  cases  to  be  re- 
ferred to  as  to  make  some  quotations  from  them  suffice  for  any 
further  discussion  of  the  subject. 

Referring  first  to  the  case  of  Canavan  v.  Gray,  64  Cal.  5, 
[27  Pac.  788],  the  facts  there  presented  this  situation.  The 
defendant  Gray,  who  was  the  owner  of  a  certain  house  in 
which  plaintiff  was  wrongfully  in  the  possession  of  certain 
rooms,  caused  the  house  to  be  unroofed  and  in  so  doing 
damaged  the  personal  property  of  the  plaintiff,  who  brought 
an  action  for  the  injury  and  obtained  a  verdict  in  her  favor. 
The  motion  of  the  defendant  for  a  new  trial  upon  the  ground 
of  insufficiency  of  the  evidence  to  sustain  the  verdict  being 
denied,  he  appealed. 

In  disposing  of  the  appeal  this  court  said:  "The  vital 
question  is.  Can  the  plaintiflF,  upon  these  facts,  maintain  an 
action  of  trespass  against  the  defendant?  .  .  .  All  agree 
that  at  common  law  the  plaintiff  could  not,  upon  the  facts 
disclosed  by  this  record,  maintain  any  action  whatever  against 
the  defendants.  It  is  also  conceded  that  the  only  change 
which  has  been  made  in  the  law  relating  to  this  subject  is 
that  made  by  the  statute  which,  in  this  state  as  in  many  others, 
provides  a  summary  remedy  for  forcible  entry  upon  or  into 
any  real  property.  It  is  only  as  to  the  extent  of  the  change 
wrought  by  this  statute  that  there  is  any  difference  of  opinion. 
.  .  .  The  rule  of  the  common  law,  that  statutes  in  derogation 
thereof  are  to  be  strictly  construed,  has  no  application  to 
the  Code  of  Civil  Procedure,  but  it  establishes  the  law  of  this 
state  respecting  the  subjects  to  which  it  relates  and  its  pro- 
visions and  all  proceedings  under  it  are  to  be  liberally  con- 
strued, with  a  view  to  effect  its  objects  and  to  promote  jus- 
tice. (Code  Civ.  Proc.  sec.  4.)  An  action  of  forcible  entry 
would  be  a  proceeding  under  the  code  and  its  provisions  re- 
lating to  that  subject,  in  such  a  proceeding,  would  have  to  be 
liberally  construed.  The  code  has  established  the  law  of  the 
state  respecting  that  subject.  It  had  provided  a  remedy  and 
prescribed  a  course  of  procedure  in  cases  of  forcible  entry. 
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And  all  statutes,  laws,  or  rules  on  that  subject  heretofore  in 
force  in  this  state,  whether  consistent  or  not  with  the  pro- 
visions of  the  code  on  the  same  subject,  are  repealed  and 
abrogated.  .  .  .  The  legislature  has  provided  a  remedy  for 
forcible  entry,  no  matter  by  whom  made.  But  it  has  provided 
only  one  remedy.  Before  there  was  any  legislation  on  the  sub- 
ject a  person  in  the  actual  rightful  or  wrongful  possession 
of  real  estate  could  maintain  trespass  against  any  one,  not  hav- 
ing a  right  to  enter,  for  a  forcible  entry  upon  it.  A  person  in 
the  wrongful  possession  could  not  maintain  an  action  against 
the  owner,  having  a  right  to  enter,  for  a  forcible  entry.  But 
the  statute  gives  a  person  even  in  the  wrongful  possession  a 
right  of  action,  and  prescribes  its  form,  against  the  owner 
having  a  right  to  enter,  if  he  make  a  forcible  entry.  Neither 
expressly  nor  by  necessary  implication,  does  the  statute  give 
to  a  person  in  the  wrongful  possession  the  right  to  maintain 
any  other  than  the  action  of  forcible  entry  when  such  entry 
is  made  by  the  owner,  having  the  right  to  enter.  The  legis- 
lature has  provided  a  particular  remedy  for  a  forcible  entry 
made  under  such  circumstances,  but  we  are  unable  to  see  upon 
what  principle  it  can  be  held  that  another  and  different 
remedy,  and  one  which  did  not  exist  at  common  law,  and  is 
not  given  by  statute,  is  equally  available  in  such  a  cas^.  .  .  . 
As  the  evidence  shows  that  the  premises  upon  which  the 
alleged  trespass  was  conmiitted  were  owned  by  the  defendant, 
H.  W.  Gray,  and  that  he  was  entitled  to  the  immediate  posses- 
sion of  the  same,  and  that  the  plaintiff  was  in  the  wrongful 
possession  thereof,  the  defendants*  motion  for  a  new  trial 
should  have  been  granted  on  the  ground  that  the  evidence  was 
insufficient  to  justify  the  verdict." 

The  other  case  to  which  we  refer,  and  which  reaffirms  the 
doctrine  of  Canavan  v.  Oray,  is  the  case  of  Burnham  v.  Stone, 
101  Cal.  165,  [35  Pac.  627].  There  an  action  was  brought  by 
plaintiff  against  a  number  of  defendants  to  recover  damages 
for  the  alleged  killing  of  the  wife  of  plaintiff,  Jennie  Bum- 
ham.  Epitomizing  the  facts  as  much  as  possible,  it  appears 
that  one  of  the  defendants,  Levi  P.  Stone,  was  the  owner  of 
several  tracts,  according  to  the  government  survey,  of  a  sec- 
tion of  land  in  San  Diego  County,  upon  one  subdivision  of 
which  a  dwelling-house  and  other  buiHings  were  situated.  In 
his  absence  certain  persons  named  Goings  took  possession  of 
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that  portion  of  the  land  on  which  the  buildings  were  located. 
Stone  brought  an  action  against  them  in  the  justice's  court 
for  forcible  entry  and  detainer,  but  the  complaint  did  not 
correctly  state  the  subdivision  of  the  section  on  which  the 
buildings  were  located.  They  were  on  an  entirely  different 
subdivision.  He  had  judgment  for  the  restitution  of  the 
premises  as  described  in  the  complaint  and  a  writ  of  restitu- 
tion was  issued  and  delivered  to  a  constable  for  service.  The 
constable  went  to  the  premises  upon  which  the  buildings 
were  situated  and  demanded  that  the  Qoings  vacate  them^ 
which  they  refused  to  do.  The  constable  returned  later  in  the 
day  with  the  defendants  Levi  P.  Stone  and  James  Stone  and 
found  Mrs.  Bumham,  the  Goings,  and  others,  in  the  house 
with  the  doors  barred,  and  they  still  refused  to  vacate.  The 
day  following,  the  constable,  the  Stones,  and  others  returned^ 
and  in  an  effort  to  execute  the  writ,  or  obtain  possession,  one  of 
the  constable's  posse  and  one  of  the  Goings,  Mrs.  Bumham, 
and  another,  were  killed  or  mortally  wounded.  The  jury  re- 
turned a  verdict  against  all  the  defendants,  and  James  Stone 
appealed. 

It  appears  that  the  court  instructed  the  jury,  at  the  request 
of  plaintiff,  that  in  going  upon  the  land  for  the  purpose 
of  obtaining  possession  by  force,  or  show  of  force,  all  the 
defendants  were  trespassers,  and  their  entry  unlawful,  and 
because  thereof,  each  defendant  was  liable  for  the  killing  of 
Mrs.  Bumham,  although  the  killing  was  not  intended,  con- 
templated, aided,  abetted,  or  advised  by  him ;  that  if  he  aided,, 
abetted,  or  encouraged  the  unlawful  entry  upon  the  premises 
it  was  sufficient  to  fix  his  liability,  and  that  such  entry  was  un- 
lawful unless  the  writ  of  possession  covered  or  included  the 
premises  where  the  homicide  occurred. 

In  passing  upon  the  correctness  of  this  instruction,  this 
court  said:  **In  view  of  a  new  trial  and  of  the  possibility 
that  the  writ  does  not  refer  to  the  buildings  as  a  part  of  the 
description  of  the  land,  it  becomes  necessary  to  consider  the 
instructions  upon  the  supposition  that  the  writ  did  not  cover 
the  premises  from  which  it  was  attempted  to  evict  the  de- 
fendants in  the  writ. 

'*In  such  case  the  instructions  were  also  en^oneous.  It  is. 
conceded  that  Levi  P.  Stone  was  the  owner  of  the  buildings 
and  premises  where  the  homicide  occurred,  and  that  he  had  a 
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right  to  the  pofisession  at  that  time.  Mrs.  Bumham  made  no 
claim  that  she  was  entitled  to  the  possession.  Her  mother 
and  brother  were  in  possession,  and  the  record  shows  that  when 
the  constable,  after  demanding  that  they  vacate  the  premises 
the  morning  of  the  day  before  the  homicide,  and  being  met 
with  a  refusal,  returned  in  the  afternoon  and  found  Mrs. 
Bumham  there  with  the  others  in  the  house  and  the  doors 
barred.  She  was  also  there  when  the  constable  and  owner  of 
the  premises  returned  the  next  day  with  the  possCy  and  at  least 
aided  and  abetted  her  mother  and  brother  in  retaining  posses- 
sion. Under  these  circumstances,  if  she  had  survived,  she 
could  not  have  maintained  an  action  for  assault  and  battery, 
or  for  any  injury  she  might  have  sustained  in  an  endeavor  of 
the  owner  to  obtain  possession,  even  if  the  effort  were 
forcible. 

'*In  Canavan  v.  Gray,  64  Cal.  5,  [27  Pac.  788],  it  was  held 
that  where  the  owner  of  real  property  having  the  right  of 
possession  makes  a  forcible  entry,  the  person  in  wrongful 
possession  cannot  maintain  an  action  of  trespass,  that  the 
remedy  provided  by  statute  for  a  forcible  entry  is  ex- 
clusive. •  •  • 

'*  'And  the  law,  as  generally  adopted  in  the  United  States 
may  be  assumed  to  be  substantially  as  laid  down  by  Baron 
Parke.  If  the  owner  of  land  wrongfully  held  by  another 
enter  and  expel  the  occupant,  but  make  use  of  no  more  force 
than  is  reasonably  necessary  to  accomplish  this,  he  will  not 
be  liable  to  an  action  of  trespass  quare  clausum,  nor  for  as- 
sault and  battery,  nor  for  injury  to  the  occupant's  goods, 
although,  in  order  to  eflPect  such  expulsion  and  removal,  it 
becomes  necessary  to  use  so  much  force  and  violence  as  to 
subject  him  to  indictment  at  common  law  for  a  breach  of  the 
peace,  or  under  the  statute  for  making  forcible  entry.'  .  .  . 

'*The  general  ground  upon  which  these  authorities  are 
based  is  that  at  common  law  trespass  would  not  lie  against 
the  owner  if  he  were  entitled  to  the  possession,  as  in  such 
case  the  person  in  possession,  being  in  wrongfully,  could  main- 
tain no  action  against  the  owner,  unless  unnecessary  force  was 
used,  and  that  the  statutes  of  forcible  entry  and  detainer  hav- 
ing provided  a  remedy  in  such  cases,  that  remedy  is  exclusive 
80  fal*  as  the  wrongful  possessor  is  concerned;  but  the  public 
being  interested  in  preserving  the  peace  may  punish  the  owner 
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for  resorting  to  force.    Canavan  v.  Oray,  64  Cal.  5,  [27  Pac. 
788],  proceeds  upon  this  ground." 

After  citing  a  number  of  authorities  from  different  juris- 
dictions in  support  of  this  rule,  including  Sterling  v.  Warden, 
51  N.  H.  252,  [12  Am.  Rep.  80],  where  it  is  said:    ''It  is 
clearly  the  English  law,  and  as  we  believe  the  strongly  prepon- 
derating opinion  of  the  American  courts,  that  no  civil  action 
lies  against  a  landlord  for  regaining  with  force  the  possession 
of  the  demised  premises,  unless  there  is  an  excess  of  force, 
and  then  only  for  such  excess,*'  our  court  then  proceeds  to  an 
examination  of  the  instructions  referred  to,  and  says:    **In 
the  light  of  these  authorities  the  instruction  that  the  entry 
upon  the  premises  by  force,  or  show  of  force,  was  unlawful, 
and  that  if  appellant  aided  and  abetted  such  entry  that  he 
was  liable  for  the  death  of  Mrs.  Burnham,  though  he  did  not 
aid,  abet,  advise,  or  encourage  the  actual  killing,  is  erroneous. 
No  liability  for  damages  was  created  against  any  of  the  de- 
fendants for  the  entry  upon  the  land,  nor  for  the  expulsion, 
or  attempted  expulsion  of  the  occupants  by  force,  unless  more 
force  or  violence  was  used  than  was  reasonably  necessary, 
and  no  such  qualification  appears  in  the  instructions  given  to 
the  jury.     It  is  quite  true  that  appellant  did  not,  in  his 
answer,  plead  the  ownership  and  right  of  entry  to  Levi  P. 
Stone.     The  case  was  tried,  however,  without  any  apparent 
reference  to  the  issues  made  by  appellant's  answer,  and  all 
the  facts  were  given  in  evidence  without  objection  or  limita- 
tion.   The  court  stated  to  the  jury  the  substance  of  the  com- 
plaint, that  all  the   defendants,   except  Freeman,  had  an- 
swered denying  the  allegations  of  the  complaint,  and  alleging 
that  IVIrs.  Burnham  and  others  acting  with  her  first  assaulted 
them;  that  they  used  no  more  force  than  was  necessary  to 
protect  themselves  from  injury,  and  also  alleged  facts  tending 
to  justify  themselves  under  the  writ  of  restitution.    The  jury 
were  expressly  instructed  that  the  question  of  the  title  to 
the  land  was  not  before  them;  that  'admitting  that  Stone  was 
the  owner  of  the  land,  and  that  Mrs.  Goings  was  wrongfully 
in  possession  of  it,  this  gave  Stone,  or  any  one  acting  with  or 
for  him,  no  right  to  enter  upon  the  land  by  force,  or  show 
of  force,  and  take  possession  of  it,  or  exclude  or  remove  Mrs. 
Goings  or  any  one  else  from  the  land;  and  if  you  find  that 
the  defendants  went  upon  the  land  in  the  manner  and  for  the 
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purpose  mentioned,  their  entry  was  unlawful,  unless  justified 
for  other  reasons,  and  the  defendants  would  be  liable  for  the 
consequences  resulting  therefrom.' 

''Counsel  for  respondents  suggest  that  the  verdict  being 
right  upon  the  evidence,  the  judgment  should  not  be  re- 
versed because  of  an  erroneous  instruction.  That  there  are 
cases  where  the  judgment  should  stand  notwithstanding  an 
erroneous  instruction  is  not  questioned;  but  where  the  erro- 
neous instruction  is  such  as  to  cut  off  a  substantial  defense 
on  the  merits  the  rule  suggested  can  have  no  application. 
The  case  was  not  tried  upon  a  theory  which  would  justify 
this  court  in  looking  at  the  evidence  to  determine  whether 
unnecessary  force  was  used  by  defendants,  and  that  became 
a  vital  question,  assuming  that  the  writ  did  not  cover  the 
premises  upon  which  the  entry  was  made  by  them." 

It  is  clear  from  these  authorities  that  one  who  is  in  pos- 
session of  real  property  without  right  cannot  maintain  an 
action  of  trespass  on  his  person — assault  and  battery — against 
the  owner  of  the  property,  having  a  right  to  its  possession,  or 
against  those,  acting  at  his  instance  or  in  his  behalf,  who  make 
a  forcible  entry  thereon  to  dispossess  him,  where  no  more  force 
than  is  necessary  is  used  to  make  the  entry  effective. 

The  defense  interposed  by  the  defendants  here  was  that  the 
Mt.  Diablo  Company  had  a  right  of  entry  upon  the  property 
in  question  as  the  owner  thereof,  and  that  they  entered  upon 
it  on  behalf  of  such  owner  in  the  exercise  of  such  right.  In 
support  of  the  existence  of  this  alleged  right  of  entry  and 
as  a  basis  for  its  exercise,  they  were  entitled  to  prove  owner- 
ship of  the  property  in  the  Mt.  Diablo  Company  if  they  could 
do  so,  and  the  trial  court  in  refusing  to  permit  them  to  do  it 
prevented  them  from  making  a  defense  which  they  had 
pleaded  and  which,  if  proven  as  pleaded,  would  have  been  a 
valid  defense  to  the  recovery  of  any  damages  by  the  plaintiff, 
either  exemplary  or  actual. 

It  is  claimed  by  the  respondent  that  the  principle  of  law 
declared  by  the  authorities  to  apply  to  actions  for  assault 
and  battery  for  injuries  growing  out  of  the  exercise  of  the 
right  of  entry  by  the  owner  of  land  to  dispossess  those  who 
are  trespassers  upon  it,  applies  only  between  conflicting  claim- 
ants to  land;  that  the  rule  can  have  no  application  in  a  case 
where  a  mere  employee  (such  as  it  is  claimed  respondent  was) 
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i?ho  had  no  interest  in  a  contest  between  the  rival  claimants 
to  the  possession  of  land  and  is  simply  on  the  premises  by- 
virtue  of  his  employment  is  injured  by  the  owner  in  exercis- 
ing the  right  of  entry  against  his  trespassing  employer.  We 
perceive  no  force  in  this  contention.  If  the  Mt.  Diablo 
Company  had  the  right  of  entry  on  the  lands  in  question, 
the  defendants,  acting  for  it,  in  the  exercise  of  that  right 
were  entitled  to  dispossess  all  persons  who  were  on  the  prem- 
ises, whether  officers  or  employees  of  the  Superior  Sunset 
Company,  and  to  exercise  all  necessary  force  to  do  so.  They 
owed  no  different  duty  to  the  employees  of  the  Superior 
Sunset  Company  who  were  upon  the  premises  than  they  did 
to  the  officers  of  the  company  who  were  there.  Their  sole 
duty  as  to  all  occupants  was  to  use  no  more  force  than  was 
necessary  to  effectuate  their  removal  and  obtain  full  posses- 
sion, and  their  responsibility  to  any  of  them  injured  thereby 
was  only  for  any  excessive  use  of  force  employed  in  doing  so. 
It  is  further  insisted  on  behalf  of  respondent,  as  we  under- 
stand his  brief  on  rehearing,  that  the  judgment  should  not 
be  disturbed,  as  far  as  it  awarded  actual  damages,  for  any 
error  in  the  admission  of  evidence  of  ownership  of  the  land 
by  the  Mt.  Diablo  Company,  because  it  clearly  appears  from 
the  evidence  that  the  force  and  violence  used  by  defendants 
in  making  the  entry  upon  the  premises,  and  as  a  result  of 
which  plaintiff  was  injured,  was  so  excessive,  unnecessary,  and 
unreasonable  that  the  judgment  would  have  had  to  be  the 
same,  whether  evidence  of  ownership  had  been  admitted  or 
not.  This  proposition  is  doubtless  made  upon  the  theory  that 
this  court  might  make  the  same  alternative  order  on  this 
appeal  as  did  the  district  court  of  appeal.  Undoubtedly  this 
court  could  do  so  if  a  proper  case  was  presented  for  such 
action.  But,  as  was  said  in  Burnham  v.  Stone  (as  to  a  sim- 
ilar suggestion  that  the  judgment  there  should  be  affirmed 
notwithstanding  the  error  committed  by  the  trial  court) 
when  the  effect  of  the  action  of  the  trial  court  is  to  cut  off  a 
substantial  defense  upon  the  merits,  the  rule  invoked  has  no 
application.  The  ease  at  bar  was  tried  on  an  erroneous  theory 
which,  as  in  the  Burnham  case,  would  not  justify  this  court 
in  looking  into  the  evidence  to  determine  whether  unneces- 
sary force  was  used  by  defendants.  Whether  unneces...i'y 
force  was  used  was  a  vital  question  under  the  pleadings  in  the 
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case,  and  its  solution  depended  largely  on  whether  the  Mt. 
Diablo  Company  had  a  right  of  entry  upon  the  premises  or 
not.  The  defendants,  acting  for  it,  could  only  employ  force 
to  eject  those  in  possession  of  it  if  it  had.  The  court  not 
only  refused  to  permit  defendants  to  show  that  the  Mt. 
Diablo  Company  was  the  owner  of  the  property  with  a  right 
of  entry  thereon,  but  while  refusing  to  permit  the  proof, 
actually  made  a  finding  against  defendants  on  these  matters. 
The  court  further  found  that  the  defendants  were  trespassers 
ab  initio  on  the  property  on  the  night  of  the  conflict;  that 
the  "said  defendants  had  no  right  or  business  on  said  lands 
and  were  there  in  violation  of  law."  Of  course,  under  such 
a  view,  the  trial  court  must  necessarily  have  concluded  that 
the  use  of  any  force  employed  by  the  defendants  was  entire- 
ly unwarranted  and  illegal;  that  the  question  as  to  the 
degree  of  force  used  by  the  defendants  was  a  false  quantity 
in  the  case,  as  the  defendants  had  no  right  to  be  upon  the 
land  at  all  or  employ  any  force  whatever  against  those  in 
possession.  It  is  apparent  that  under  these  circumstances 
the  case  was  tried  upon  an  entirely  erroneous  theory,  under 
which  the  defendants  were  precluded  from  making  a  defense 
whereby  it  could  be  properly  determined  by  the  court 
whether  the  force  employed  by  them  was  necessary  only  or 
excessive. 

As  to  the  last  point  made  by  appellants  relative  to  the 
exclusion  by  the  court  of  evidence  that  the  Superior  Sunset 
people  were  armed  with  deadly  weapons  when  they  came 
•upon  the  property  in  question  and  were  so  armed  while  in 
possession  and  up  to  the  night  of  the  entry  by  defendants. 

We  think  such  evidence  should  have  been  admitted  in  con- 
nection with  all  the  other  circumstances  attending  the  dis- 
pute over  the  possession  of  the  property.  Under  the  authori- 
ties cited,  even  if  the  Mt.  Diablo  Company  had  a  right  of 
entry  to  dispossess  the  Sunset  people  as  trespassers,  still 
the  defendants  acting  in  its  behalf  would  be  justified  in 
using  only  necessary  force  for  that  purpose  and  liable  for 
any  damages,  the  result  of  the  use  of  exeessive  force.  If  the 
officers  and  the  employees  of  the  Superior  Sunset  Company  en- 
tered into  possession  of  the  property  armed,  and  remained 
armed,  this  fact  would  be  proper  to  be  taken  into  considera* 
tion  in  determining  whether  the  defendants  acted  reasonably 
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and  in  good  faith  and  without  malice  in  making  their  entry 
upon  the  premises  also  armed,  and  as  bearing  upon  the  ques- 
tion whether  they  were  using  only  reasonable  force  in 
doing  so. 

This  disposes  of  the  only  points  on  the  appeal  made  before 
the  district  court  of  appeal  or  on  rehearing  here. 

As  the  trial  court  erred  in  rejecting  the  evidence  offered 
by  the  defendants  on  the  matters  we  have  discussed,  the 
judgment  and  order  appealed  from  are  reversed,  and  a  new 
trial  ordered. 

Sloss,  J.,  Shaw,  J.,  Angellotti,  J.,  McFarland,  J.,  and 
Henshaw,  J.,  concurred. 


[L.  A.  No.  1926.     In  Bank.— February  27,  1908.] 

DARIO  ORENA  et  al..  Executors,  etc.,  et  al..  Appellants,  v. 
JOSEPH  H.  NEWLOVE  et  al,  Executors,  etc.,  et  al., 
Respondents. 

Dbbd — Intention  of  Parties— Boundary  of  Mexican  Grant — Monu- 
ments— Mistakes  in  Courses  and  Distances — Errors  m  Map 
Beferred  to. — Where  a  deed  by  the  owner  of  a  Mexican  grant 
called  for  its  northwestern  boundary,  on  which  monuments  were 
placed,  but  there  was  a  mistake  in  the  field-notes  of  the  survey 
thereof  as  to  courses  and  distances  thereon,  which,  if  followed, 
would  leave  a  narrow  strip  of  worthless  land  shaped  like  a  churchy 
spire,  and  which  was  followed  in  a  map' made  by  a  county  surveyor 
without  survey,  showing  a  mistake  in  acreage,  which  was  referred 
to  in  the  deed,  and  its  mistakes  inserted  therein, — held,  that  it  was 
the  real  intention  of  the  grantor  and  grantee  that  the  actual  north- 
western boundary  of  the  rancho  should  be  the  northwestern  boundary 
of  the  tract  conveyed,  and  that  the  grantor  had  no  intention  of 
reserving  to  hinisclf  that  strip  of  land. 

Id. — Terminal  Monuments  on  Boundary — Courses,  Distances,  and 
Estimated  Quantity  Controlled. — The  call  in  the  deed  for  the 
boundary  of  the  rancho  must  be  construed  as  a  caU  for  its  actual 
boundary  fixed  upon  the  ground  by  its  terminal  monuments,  which 
must  control  any  mistakes  in  courses,  distances,  and  estimated 
quantity  contained  in  the  deed. 

Id.— Construction  of  Private  Deed  against  Grantca. — The  construe- 
tion  of  a  private  deed  is  against  the  grantor  and  in  favor  of  tb* 
grantee. 
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Id.— Befbrbncb  to  County  Subvsyob's  Map  not  Controlling. — Under 
the  eircumstanees  of  this  case  the  reference  in  the  deed  to  the 
map  of  the  county  suryejor,  and  the  adoption  of  its  mistakes  in 
description  of  boundary  and  quantity  in  the  deed,  is  not  controllings 
as  to  the  land  intended  to  be  granted  by  the  boundary  of  the 
rancho,  where  said  boundary  is  called  for  in  the  deed  and  also  in 
the  map,  which  contains  some  reference  to  monuments,  and  is  con- 
trolled as  to  its  mistakes  by  the  monuments  known  by  the  parties, 
to  exist  on  the  ground. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County  and  from  an  order  denying  a  new  triaL 
J.  W.  Taggart,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bishop,  Wheeler  ft  Hoefler,  Chas.  S.  Wheeler,  and  J.  P. 
Bowie  for  Appellants. 

The  parties  contracted  with  reference  to  a  particular  county 
map  made  by  the  county  surveyor,  and  its  description  is  con- 
trolling as  to  the  intention  of  the  parties  and  the  location  of 
the  boundary  therein  described.  (Miller  v.  Orunsky,  141 
Cal.  441,  66  Pac.  858,  75  Pac.  48;  Chipley  v.  -Farm,  45  Cai. 
527;  Schenley  v.  Pittsburg,  104  Pa.  St.  472,  480;  New  York 
etc.  Land  Co.  v.  Thomson,  83  Tex.  169,  17  S.  W.  920;  Jones 
V.  Johnson,  18  How.  (U.  S.)  150.) 

B.  P.  Tliomas,  Lee,  Scott  &  Chase,  and  J.  S.  Chapman,  for 
Bespondents. 

The  object  of  construction  is  to  ascertain  the  intention  of 
the  parties.  (Civ.  Code,  sec.  1637;  Brannan  v.  Mesick,  10 
Cal.  95;  Reedy  v.  Smith,  42  Cal.  245,  251;  RacouiUai  v.  Danse- 
vain,  32  Cal.  376,  387;  Sprague  v.  Edwards,  48  Cal.  239; 
Miller  v.  Gnmsky,  141  Cal  441,  447,  450-453,  66  Pac.  858, 
75  Pac.  48;  Waterman  v.  Andrews,  14  R.  I.  589.)  Parties  to 
a  conveyance  are  supposed  to  be  on  the  land  or  acquainted 
with  the  land  conveyed,  and  to  have  noticed  permanent  objects 
constituting  the  boundary  therein  referred  to.  (Van  Dyke,  J., 
in  Miller  v.  Grunsky,  141  Cal.  452,  453,  66  Pac.  858,  75  Pac. 
48.)  The  call  in  the  deed  for  the  western  boundary  of  the 
ranch  is  the  call  for  a  monument  or  monuments  in  the  survey 
thereof   constituting   the   boundary   controlling  inconsistent 
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courses  or  measurements.  (Code  Civ.  Proc,  sec.  2077,  subd. 
2;  Kittle  V.  Pfeiffcr,  22  Cal.  491;  Colton  v.  Seavey,  22  Cal. 
497;  Piercy  v.  Crandall,  34  CaL  334;  Umbarger  v.  Chaboya, 
49  Cal.  525;  Powers  v.  Jackson,  50  Cal.  429,  432;  Perry  v. 
Bichards,  52  Cal.  496;  jBic€  v.  McKune,  63  Cal.  124;  Chapman 
y.  PoZacfc,  70  Cal.  487,  11  Pac.  764;  Hughes  v.  Wheeler,  76 
Cal.  230,  18  Pac.  386 ;  Castro  v.  Barry,  79  Cal.  448,  21  Pac. 
946;  Whiting  v.  Gardner,  80  Cal.  78,  80,  22  Pac.  71;  Ander- 
son  V.  Bichardson,  92  Cal.  623,  28  Pac.  679 ;  Cordon  v.  Booker, 
97  Cal.  586,  32  Pac.  593;  Harrington  v.  Boehmer,  134  CaL 
196,  66  Pac.  214,  489;  Miller  v.  Grunsky,  141  CaL  450,  66  Pac. 
858,  75  Pac.  48;  Galbraith  v.  Shasta  Iron  Co,,  143  Cal.  94, 
76  Pac. 901;  Kimball  v.  McKee,  149  CaL  436,  450,  86  Pac. 
1089,  1095;  Bartlett  Land  and  Lumber  Co.  v.  Saunders,  103 
U.  S.  316;  Devlin  on  Deeds,  Vol.  2,  sec.  1034;  4  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  pp.  771,  773,  780,  783,  785;  Chapman  v. 
Hamblet,  100  Me.  454,  62  Atl.  215;  Ogden  v.  Porterfield,  34 
Pa.  St.  191;  Nash  v.  Atherton,  10  Ohio,  163;  Sparhawk  v. 
5a^(7,  82  Mass.  (16  Gray),  583;  Bowell  v.  Weinemann,  119 
Iowa,  256,  97  Am.  St.  Rep.  310,  93  N.  W.  279;  Martin  v.  Car- 
Kn^,  19  Wis.  454,  88  Am.  Dec.  696;  Billingsley  v.  Bates,  3Q 
Ala.  376,  68  Am.  Dec.  126.)  The  construction  of  the  deed 
must  be  most  favorable  to  the  grantee.  (Civ.  Code,  sec.  1067 ; 
Dodge  v.  Walby,  22  Cal.  229,  83  Am.  Dec.  61 ;  Vance  v.  Ford, 
24  CaL  446;  Castro  v.  Tennant,  44  CaL  257;  Walsh  v.  Abbott, 
145  Cal.  288,  104  Am.  St.  Rep.  38,  78  Pac.  715;  Melvin  v. 
Proprietors,  (5  Met)  46  Mass.  15,  38  Am.  Dec.  384;  4  Am. 
&  Eng.  Ency.  of  Law,  p.  80.)  The  construction  placed  upon 
the  contract  by  the  parties,  and  their  practical  location  of  the 
boundary,  is  to  be  considered.  (  Yocco  v.  Conroy,  104  Cal. 
468,  38  Pac.  107;  2  Cyclopedia  of  Evidence,  pp.  715,  716,  859; 
Devlin  on  Deeds,  sees.  851,  1042.)  The  construction  must  be 
against  making  gap  in  a  boundary  not  likely  to  have  been 
contemplated  by  the  parties.  (Piercy  v.  CrandaU,  34  CaL 
334;  4  Am.  &  Eng.  Ency.  of  Law,  pp.  783-785.) 

Richards  &  Carrier,  for  Mercantile  Trust  Company,  Re- 
spondent. 

The  strip  in  controversy  passed  by  the  deed,  aecording  to 
the  intention  of  the  parties.     (Civ.  Code,  sea  1636;  KimbM 
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V.  Semple,  25  CaL  440,  447.)  The  intention  should  not  be 
inferred  to  leave  out  the  strip  in  controversy.  {Piercy  v. 
Crandall,  34  Cal.  334;  Mendenhall  v.  Paris,  84  Cal.  193,  23 
Pac.  1095.)  The  closing  line  must  run  from  comer  to  comer. 
{Glass  V.  Gilbert,  58  Pa.  St.  266,  293.)  A  boundary  line  is 
** an  artificial  object,"  to  be  ascertained  from  actual  monu- 
ments, notwithstanding  a  confliction  in  map  or  plat.  {Steu- 
soff  V.  Jackson,  (Tex.  Civ.  App.)  89  S.  W.  445,  463;  Urn- 
larger  v.  CJiahoya,  49  Cal.  525,  538;  Vance  v.  Ford,  24  Cal. 
435;  Serrano  v.  Rawson,  47  Cal.  52;  Perry  v.  Richards,  52 
Cal.  675;  Wheeler  v.  Benjamin,  136  Cal.  51,  68  Pac.  313; 
Whiting  v.  Gardner,  80  Cal.  78,  22  Pac.  71;  Burk  v.  McCowen, 
115  Cal.  481,  47  Pac.  367;  Esmond  v.  Tarbox,  7  Greenl.  (Me.) 
61,  20  Am.  Dec.  346.)  Where  there  are  inconsistent  descrip- 
tions in  a  deed  it  must  be  constmed  in  favor  of  the  grantee. 
(Civ.  Code,  sec.  1069;  Vance  v.  Ford,  24  Cal.  446;  Piper  v. 
True,  36  Cal.  617;  Freeman  v.  Bellegarde,  108  Cal.  184,  49 
Am.  St.  Rep.  476,  41  Pac.  279.) 

BEATTY,  C.  J. — This  is  an  action  to  quiet  title,  the  com- 
plaint containing  the  usual  allegations  of  ownership  by 
plaintiffs  and  of  assertion  by  defendants  of  an  invalid  adverse 
claim  of  an  estate  and  interest  in  the  demanded  premises. 
The  land  in  dispute  is  a  portion  of  the  Los  Alamos  Rancho 
in  Santa  Barbara  County,  which  was  patented  by  the  United 
States  in  September,  1872  to  Jose  Antonio  de  la  Querra 
— the  Mexican  grantee — ^in  conformity  to  the  plat  and  field- 
notes  of  a  survey  made  by  a  United  States  surveyor  in  1860. 
The  plaintiffs  deraign  title  by  devise  and  mesne  conveyances 
from  the  devisee  of  De  la  Guerra.  The  defendants,  at  the 
commencement  of  the  action,  were  in  possession  of  the  land, 
claiming  under  mesne  conveyances  from  Jose  Antonio  Feliz, 
to  whom  De  la  Guerra  made  a  conveyance  by  bargain  and 
sale  deed  in  August,  1867,  of  a  portion  of  the  grant  as  sur- 
veyed in  1860,  and  afterwards  patented.  If  this  deed  de- 
scribed the  disputed  tract,  it  belongs  to  the  defendants.  The 
superior  court  found  in  favor  of  the  defendants  upon  this 
point,  and  also  sustained  their  pleas  of  laches,  and  title  by 
prescription.  Prom  the  judgment  entered  upon  these  find- 
ings, and  from  an  order  denying  their  motion  for  a  new 
trial,  the  plaintiffs  have  appealed. 
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In  view  of  our  conclusion  that  the  trial  judge  correctly 
construed  the  deed  from  De  la  Ouerra  to  Feliz,  as  including 
in  its  description  the  tract  in  dispute,  we  shall  not  have 
occasion  here  to  consider  the  elaborate  argument  of  counsel 
upon  the  question  of  laches  and  limitations. 

Los  Alamos  was  a  grant  of  eleven  leagues,  containing, 
according  to  the  field-notes  and  plat  of  the  patent  survey, 
48,803  acres.  It  was  laid  oflf  in  the  general  form  of  a  penta- 
gon with  a  southern  side,  bounded  by  a  line  approximately 
east  and  west,  and  with  the  apex  of  the  opposite  salient  angle 
pointing  to  the  north.  Three  of  its  five  sides  (the  south, 
the  west,  and  the  northwest),  were  defined  by  straight  lines, 
the  other  two  by  broken  lines.  The  initial  point  of  the 
survey  was  at  the  southeast  comer,  and  the  first  course  was 
north  2%  degrees  east,  231.38  chains.  The  station  at  the 
end  of  each  course  was  marked  by  a  post,  and  the  posts 
were  lettered  and  numbered  consecutively  A.  1,  A.  2,  A.  3, 
and  so  on  to  the  point  of  beginning.  The  post  at  the  north- 
em  apex  was  marked  A.  15  (Alamos  15)  and  the  straight 
line  connecting  that  station  with  post  A.  16  at  the  northern 
end  of  the  west  side  of  the  grant  constituted,  and  has  always 
constituted,  the  northwestern  boundary  of  the  rancho.  But 
there  was  a  mistake  in  the  field-notes  and  plat  of  the  survey 
as  returned  and  approved  in  1860  as  to  the  length  and  true 
course  of  this  northwestern  boundary,  and  to  that  mistake 
all  the  uncertainty  in  the  deed  from  De  la  Guerra  to  Feliz 
is  due.  The  course  given  in  the  field-notes  and  marked  on 
the  plat  of  the  patent  survey  is  south  50%  degrees  west, 
whereas  it  is  in  fact  south  55  degrees  51  minutes  west,  and 
the  real  distance  is  387  chains  instead  of  380.15  chains,  as 
stated  in  the  field-notes.  The  field-notes  nevertheless  do 
correctly  place  the  posts,  A.  15  and  A.  16,  as  they  were  set 
and  as  they  have  since  remained,  so  that  there  has  never 
been  any  real  uncertainty  as  to  the  true  location  of  the 
northwestern  boundary  of  the  rancho. 

The  land  in  controversy  is  an  elongated  triangle  containing 
four  hundred  and  forty-six  acres,  having  its  apex  at  post 
A.  15  and  lying  between  the  true  northwestern  boundary 
of  the  rancho  and  the  mistaken  course  (south  50%  degrees 
west)  given  in  the  field-notes  of  the  line  from  post  A.  1& 
to  post  A.  16.    The  grounds  of  the  controversy  arise  out  of 
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the  terms  employed  in  the  deed  from  De  la  Guerra  to  Feliz 
to  describe  the  tract  conveyed,  which,  while  they  call  for 
the  western  (meaning  the  northwestern)  boundary  of  the 
rancho  as  the  northwestern  boundary  of  said  tract,  give  a 
course  to  that  boundary,  and  a  length  to  the  southern 
boundary  which  leave  out  the  tract  in  controversy,  and 
include  the  exact  number  of  acres  (two  thousand  nine  hun- 
dred and  forty-five)  mentioned  in  the  deed,  which  is  less  by 
four  hundred  and  forty-six  acres  than  the  quantity  included 
if  we  disregard  the  calls  for  courses,  distances,  and  quantity, 
in  favor  of  the  call  for  the  western  boundary  of  the  rancho. 
This  was  done  by  the  superior  court  in  construing  the  deed, 
and  this  is  the  error  alleged  by  the  plaintiffs  in  support  of 
their  appeal. 

We  do  not  think  that  the  superior  court  erred  in  its  con- 
struction of  the  deed.  We  are  convinced  to  begin  with, 
aside  from  any  considerations  based  upon  technical  rules  of 
construction,  that  the  real  intention  of  both  grantor  and 
grantee  was  that  the  northwestern  boundary  of  the  rancho 
should  be  the  northwestern  boundary  of  the  tract  con- 
veyed; or,  in  other  words,  that  the  grantor  had  no  intention 
of  reserving  to  himself  a  narrow  strip  of  worthless  land  in 
the  shape  of  the  outline  of  a  church  spire  between  the  land 
conveyed  to  Feliz  on  one  side,  and  government  land  on  the 
other.  The  circumstances  of  the  transaction  and  the  situa- 
tion of  the  parties  afford  a  perfect  explanation  of  the  em- 
ployment in  the  deed  of  terms  of  description,  which,  if 
literally  followed,  would  defeat  their  real  intention.  The 
description  contained  in  the  deed  was  based  upon  a  so-called 
survey  of  the  tract  to  be  conveyed  made  by  the  county 
surveyor  of  Santa  Barbara  for  the  grantee,  Feliz,  which 
was  one  of  a  series  of  similar  surveys  made  and  recorded  in 
the  surveyor's  office  by  which  the  northern  and  eastern  por- 
tion of  the  Los  Alamos  Rancho  was  subdivided  for  the  same 
purpose,  it  may  be  presumed,  as  that  disclosed  in  the  present 
instance — for  the  purpose,  that  is  to  say,  of  furnishing  a 
convenient  description  of  the  tracts  to  be  conveyed.  They 
were,  in  fact,  not  surveys  at  all,  but  mere  subdivisions 
marked  by  lines  drawn  to  scale  on  a  plat  of  the  rancho  made 
in  conformity  to  the  field-notes  of  the  patent  survey,  includ- 
ing the  erroneous  calls  for  course  and  distance  of  the  north- 
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western  boundary — ^the  line  from  A.  15  to  A.  16.  They  were 
numbered  on  the  plat  from  east  to  west  as  survey  No.  357- 
358-359  and  360,  the  last  being  the  Feliz  survey.  To  make 
this  so-called  survey,  No.  360,  nothing  was  done  except  by 
applying  a  scale  to  the  plat  of  the  rancho,  to  mark  a  point 
on  the  western  boundary  of  survey  No.  359, 135  chains  south 
of  post  A.  13  of  the  patent  survey,  and  to  draw  a  line  due 
west  from  this  point  to  the  straight  line  connecting  the  posts 
A.  15  and  A.  16.  The  area  included  within  these  lines  and 
the  lines  connecting  A.  13  and  A.  14,  A  14  and  A.  15,  and 
the  line  marking  the  western  boundary  of  county  survey 

359  became  county  survey  360.  The  length  and  direction  of 
all  these  lines  except  those  extending  from  the  initial  point 
to  the  intersection  of  the  northwestern  boundary  and  from 
that  point  to  post  A.  15  were  correctly  given,  but  these  two 
being  computed  upon  the  false  datum  of  the  course  of  the 
line  A.  15-A  16  were  too  short  to  include  the  land  in  con- 
troversy. To  be  specific,  the  length  of  the  south  line  as 
marked  on  the  plat  was  273.72  chains  to  the  intersectiou  of 
the  platted  boundary;  whereas  the  actual  distance  on  that 
line  to  the  true  boundary  is  321.14  chains.  The  length  of 
the  line  from  said  intersection  to  post  A.  15  is  given  as 
301.31  chains,  while  from  the  intersection  of  the  south  line 
and  the  true  boundary  the  distance  is  330.08  chains. 

With  this  misleading  plat  to  guide  them  the  deed  to 
Peliz  was  drawn  containing  the  following  description:  "All 
that  portion  of  the  'Rancho  de  los  Alamos'  situate  in  the 
third  township  of  the  said  county  of  Santa  Barbara,  con- 
taining two  thousand  nine  hundred  and  forty-five  acres, 
embraced  in  county  survey  No.  360  made  the  7th  day  of 
June,  1867,  bounded  and  described  as  follows: 

"Commencing  at  a  point  on  the  western  line  of  county 
survey  No.  359,  and  135.00  chains  south  of  post  'A'  No.  13  of 
the  oflScial  survey  of  said  rancho,  and  running  thence  west 
(273.72  chains)  two  hundred  and  seventy-three  chains,  sev- 
enty-two links  to  station  No.  2  of  said  county  survey  No. 

360  on  the  western  boundary  line  of  said  rancho;  thence 
north  50  3-4  deg.  E.  along  the  western  boundary  line  of 
«aid  rancho  301.31  chains  to  the  third  station  of  said  survey; 
thence  S.  59 1-4  deg.  E.  along  the  northern  boundary  line 
of  said  rancho  47.00  chains  to  station  No.  4  of  said  county 
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survey;  thence  south  166.60  chains  to  the  place  of  be- 
ginning." 

(The  use  of  the  word  "station"  in  this  description  is  a 
pure  fiction.  The  map  shows  no  numbered  stations.  The 
third  station  means  post  A.  15,  and  station  No.  4  means 
post  A.  14  of  the  official  survey  of  the  rancho.) 

It  is  easy  to  see  from  the  facts  here  stated  what  was  the 
real  intention  of  the  parties  to  this  deed  with  respect  to 
the  northwestern  boundary  of  the  tract  conveyed.  De  la 
Guerra  was  intending  to  sell,  and  Peliz  to  buy,  the  triangu- 
lar area  lying  between  county  survey  No.  359  and  the  line 
extending  from  post  A.  15  to  post  A.  16,  comprising  all  the 
remaining  portion  of  the  rancho  north  of  a  line  drawn  due 
west  from  a  point  135  chains  south  of  post  A.  13.  The  north- 
western boundary  of  the  rancho  was  a  real  boundary  defined 
by  a  straight  line  between  i>ermanent  monuments  standing 
on  the  ground,  the  position  of  which  both  parties  must  be 
presumed  to  have  known.  The  call  in  the  deed  for  that 
boundary  was  therefore  a  call  for  the  real  boundary  as 
defined  by  the  terminal  monuments,  and  the  erroneous  calls 
for  courses,  distances,  and  quantity  must  give  way  in  accord- 
ance with  the  rule  prescribed  by  subdivision  2  of  section 
2077  of  the  Code  of  Civil  Procedure. 

The  fact  that  the  description  in  the  deed  refers  to  county 
survey  No.  360  does  not  bring  the  case  within  the  authority 
of  MUler  v.  Grunsky,  141  Cal.  441,  [66  Pac.  858,  75  Pac.  48], 
in  which  a  call  for  the  eastern  boundary  of  the  Orestimba 
Rancho  was  denied  controlling  force  in  a  patent  issued  by 
.state  officers  for  state  lands. 

The  differences  between  that  case  and  this  are  numerous 
and  material.  Aside  from  the  rule  that  grants  from  the 
state  are  construed  most  strongly  against  the  grantee,  while 
as  between  private  parties  grants  are  construed  most  strong- 
ly against  the  grantor,  the  facts  of  this  case  are  sufficient 
to  distinguish  it  from  the  Miller-Qrunsky  case.  There  the 
county  survey  which  was  the  sole  and  exclusive  guide  to  the 
state  officers  issuing  the  patent,  represented  the  eastern 
boundary  of  the  Orestimba  Rancho  as  6%  chains  west  of 
a  government  subdivision,  and  that  was  the  distance  called 
for  in  the  patent.  The  state  officers,  charged  with  the  issu- 
ance of  the  patent  for  the  precise  number  of  acres  that  had 
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been  paid  for  by  the  purchaser,  knew  nothing  of  any  monu- 
ments on  the  ground  marking  the  eastern  boundary  of  the 
Orestimba  Raneho.  They  did  by  the  calls  for  courses  and 
distances  inserted  in  the  patent,  describe  a  tract  containing 
precisely  the  number  of  acres  that  Miller  had  paid  for,  and 
they  inserted  the  boundary  of  the  Orestimba  Bancho  only 
because  it  was  one  of  the  calls  of  the  county  survey.  In 
fact,  this  call  in  the  survey  was  correct  at  the  time  it  was 
made  in  the  field,  for  at  that  time  the  monuments  of  the  first 
survey  of  the  Orestimba  Raneho  stood  6^^  chains  west  of 
the  "point  noted,"  but  that  survey  had  been  set  aside  and 
a  new  survey  approved  before  the  issuance  of  the  state 
patent  to  Miller — which  placed  the  eastern  boundary  of  the 
raneho  at  20  chains  west  of  the  "point  noted,"  and  the 
attempt  of  the  grantee  was  to  stretch  his  grant  over 
the  whole  20  chains,  so  as  to  include  more  than  three  times 
the  land  originally  surveyed  and  paid  for — thereby  depriv- 
ing a  subsequent  purchaser  from  the  state  of  what  he  had 
paid  for. 

In  this  case  the  land  was  not  sold  by  the  acre,  or  by  a 
person  who  could  sell  in  no  other  way,  and  the  grantor  knew 
the  actual  boundary  mentioned  in  his  deed.  The  circum- 
stances of  the  case  show  that  he  intended  to  sell  all  the 
land  north  of  the  line  drawn  due  east  and  west  through  a 
point  135  chains  south  of  post  A.  13  and  west  of  survey  359. 
It  was  a  lumping  sale  of  that  comer  of  the  raneho.  The 
area,  owing  to  a  mistake  in  the  plat  of  the  raneho,  was  com- 
puted at  two  thousand  nine  hundred  and  forty-five  acres, 
instead  of  three  thousand  three  hundred  and  ninety-one 
acres,  but  the  round  figure  of  one  thousand  dollars  agreed 
upon  as  the  purchase  price  shows  that  if  acreage  had  any- 
thing to  do  with  the  estimate  of  value  it  was  a  very  minor 
consideration.  It  is  at  least  a  plausible  hypothesis  that  as 
the  computation  showed  an  area  of  about  three  thousand 
acres  the  price  of  one  thousand  dollars  was  agreed  upon 
because  the  land  was  valued  at  about  thirty-three  and  one- 
third  cents  an  acre.  The  evidence  is  that  the  land  along 
the  northwestern  boundary  was  mountainous,  rocky,  and 
barren — much  of  it  unfit  even  for  pasturage.  If  the  mistake 
as  to  the  area  had  not  been  made,  the  diflPerence  in  the 
purchase  price  on  this  supposition  would  have  been  less  than 
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two  hundred  dollars,  reckoning  the  land  in  controveri^y  at  the 
average  value  of  the  whole  tract. 

In  short,  the  difference  between  this  case  and  the  Millcr- 
Grunsky  case  is  this:  That  there  the  officers  issuing  the 
patent  framed  their  description  with  exclusive  reference  to 
a  map  or  survey  which  showed  the  number  of  acres  paid  for 
by  the  grantee,  and  they  had  no  authority  to  convey  more. 
The  map  was  entirely  inconsistent  with  a  construction  of 
the  patent  which  would  have  more  than  trebled  the  quantity 
of  land  intended  to  be  conveyed — a  capital  consideration 
in  that  case.  The  only  evidence  that  the  eastern  boundary 
of  the  Orestimba  Rancho  was  20  chains  west  of  the  "point 
noted"  was  a  map,  which  the  state  officers  had  never  seen, 
and  which  they  could  not  have  taken  as  a  guide  if  they 
had  seen  it;  and,  besides,  the  evidence  cUiunde  showed  that 
the  map  relied  upon  by  Miller  was  based  upon  a  new  survey 
of  a  corrected  boundary  of  the  rancho,  by  which  it  was 
changed  from  the  position  stated  in  the  county  survey  to 
the  position  claimed  at  the  date  of  the  patent.  Here  the 
grantor  could  convey  any  designated  portion  of  the  Alamos 
Rancho  without  regard  to  acreage  or  price.  The  descrip- 
tion in  his  deed  does,  it  is  true,  refer  to  a  map,  but  that 
map  calls  as  loudly  for  the  boundary  mentioned  in  the  deed 
as  it  does  for  the  course  of  that  boundary,  or  the  length  of 
the  line.  The  boundary  was  a  fixed  boundary  defined  by 
monuments,  the  position  of  which  must  have  been  known 
to  the  parties.  The  map,  while  inconsistent  in  minor  partic- 
ulars with  the  calls  of  the  deed,  is  consistent  with  it  in  a 
more  important  particular,  for  it  show^s  the  boundary  and 
the  monuments  which  define  it.  In  this  particular  it  is 
corroborated  by  all  the  surrounding  circumstances,  while  as 
to  the  courses  and  distances  it  is  wholly  at  variance  with 
those  circumstances. 

The  deed  and' map  are  consistent  as  to  a  main  and  con- 
trolling fact  within  the  knowledge  of  both  parties;  the 
inconsistency  is  only  with  respect  to  minor  particulars  as 
to  which  both  parties  were  mistaken.  The  call  for  the 
boundary  must  therefore  be  held  to  mean  the  actual  bound- 
ary, and  to  include  the  land  in  controversy. 

The  judgment  and  order  of  the  superior  court  are  affirmed. 
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Henshaw,  J.,  Shaw,  J.,  Angdiottiy  J^  Lorigan,  J^  and 
Sloss,  J.,  concurred. 

Rehearing  denied. 


[L.  A,  No.  1626.  In  Bank.— February  29,  1908.] 

A.   PHILLIPS,   AppeUant,   v.   ANDREA   PRICE    et  aL, 

Respondents. 

CkEDITOB*6    BlLL-^PKOCKEDmQft    StJPPLBMENTABT    TO    EXXGUTION — AdI- 

QUACY  OF  LsGAL  BEliSDY. — In  this  State  a  creditor's  bill  in  equity 
to  reach  the  property  of  a  judgment  debtor  and  subject  it  to  the 
judgment  creditor's  claim  will  not  lie  when  the  statutory  proceed- 
ings supplementary  to  execution  afford  an  adequate  legal  remedy. 
On  the  contrary,  if  such  supplementary  proceedings  are  inadequate^ 
relief  by  creditor's  bill  may  still  be  had. 
Id. — SUPPLEMENTAST  PxociSDiKGS  WHKN  INIDEQUATS  BiicSDT. — ^Pro- 
ceedings supplementary  to  execution  are  not  an  adequate  remedy 
whenever  they  cannot  in  themselves,  without  the  aid  of  an  independ- 
ent action,  result  in  subjecting  the  property,  whether  tangible  or  a 
mere  chose  in  action,  to  the  payment  of  the  creditor's  claim.  Such 
condition  exists  whenever  it  appears  that  the  person  who  is  charged 
with  holding  property  belonging  to  the  judgment  debtor,  or  with 
being  indebted  to  him,  claims  title  to  the  property  or  denies  the  debt. 
In  either  case  an  action  is  necessary,  and  the  creditor  may  proceed 
by  creditor's  bill  without  first  pursuing  the  statutory  proceeding 
supplementary  to  execution.  On  the  other  hand,  where  it  does  not 
appear  whether  or  not  the  person  aUeged  to  hold  property  or  to 
be  indebted  will  claim  the  property  or  deny  the  debt,  such  proceed- 
ings may  afford  all  the  relief  required  and  must  be  pursued. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Luis  Obispo  County.    E.  P.  Unangst,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

P.  A.  Dorn,  for  Appellant. 

McD.  R.  Venable,  and  C.  P.  Kaetzel,  for  Respondents. 

SLOSS,  J. — The  demurrer  to  plaintiflf's  second  amended 
complaint  was  sustained.  Plaintiff  declined  to  further  amend, 
and  appeals  from  the  resulting  judgment  against  him. 


Digitized  by  VjOOQIC 


Feb.  1908.]  Phillips  v.  Pbicb.  147 

The  complaint  is  in  two  counts,  and  the  question  is  whether 
either  states  a  cause  of  action. 

The  first  count  alleges  the  following  facts  material  to  the 
point  to  be  discussed :  In  1898  a  judgment  was  obtained  in  a 
justice's  court  against  W.  B.  Price  for  $253.43.  This  judg- 
ment, now  amounting  to  $340.65,  no  part  of  which  has  been 
paid,  has  been  assigned  to  the  plaintiff.  After  such  assign- 
ment plaintiff  caused  an  execution  to  be  levied  by  garnishee- 
ing  all  sums  of  money  due  the  judgment  debtor  from  the 
defendants  herein.  It  is  alleged  that  at  the  time  of  such 
levy  the  defendants,  as  executrix  and  executors  of  the  will 
of  one  John  M.  Price,  deceased,  were  in  possession  of  $1,063.58 
belonging  to  such  judgment  debtor,  such  sum  having  been, 
by  a  decree  of  distribution  in  the  estate  of  said  John  M.  Price, 
determined  to  be  due  to  W.  B.  Price  as  a  legatee  under  the 
will.  At  the  time  of  the  levy  no  part  of  said  sum  of  $1,063.58 
had  in  fact  been  expended  by  the  defendants.  Said  defend- 
ants refused  to  make  any  statement  to  the  sheriff  of  the  money 
in  their  possession,  or  to  pay  any  portion  of  it  to  the  sheriff 
on  the  execution.  The  plaintiff  thereupon  proceeded,  under 
sections  717  et  seq.  of  the  Code  of  Civil  Procedure  to  obtain 
an  order  requiring  the  defendants  to  appear  before  the  justice 
to  answer  concerning  their  indebtedness  to  W.  B.  Price.  They 
appeared  and  denied  any  indebtedness,  testifying  that  W.  B. 
Price's  distributive  share  had  been  paid  to  him  more  than 
ten  days  before  the  making  of  the  decree  of  distribution.  The 
plaintiff  thereupon  caused  the  execution  to  be  returned  un- 
satisfied. On  the  hearing  the  justice  ordered  the  defendants 
to  pay  into  court  within  ten  days  the  sum  of  $340.66,  to  be 
applied  toward  the  satisfaction  of  the  judgment.  The  de- 
fendants obtained  from  the  superior  court  an  injunction 
restraining  the  justice  from  enforcing  this  order.  It  is  fur- 
ther alleged  that  since  the  levy  of  the  execution  the  defend- 
ants, with  intent  to  delay  the  judgment  debtor's  creditors, 
have  paid  to  him  his  said  distributive  share. 

In  all  essential  respects,  the  second  count  is  the  same,  except 
that  it  sets  out  a  judgment  for  a  different  amount  against 
Carlota  Vidal,  another  beneficiary  under  the  will  of  John  M. 
Price.  The  steps  taken  to  enforce  the  collection  of  this  judg- 
ment were  the  same  as  those  taken  in  the  case  of  W.  B.  Price. 
Both  counts  may  therefore  be  discussed  together. 
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It  is  conceded  by  the  respondents  that,  if  there  were  no 
statutory  provisions  for  proceedings  supplementary  to  execu- 
tion, the  complaint  would  be  sufficient  as  a  "creditors*  bill,*' — 
that  is,  it  would  state  a  case  for  relief  by  a  court  of  equity 
to  subject  to  the  satisfaction  of  the  judgment  creditor's  claim 
assets  which  could  not  be  reached  by  execution.  But  it  is  con- 
tended — and  such  is  undoubtedly  the  settled  law  of  this  state 
— that  since  our  statutes  have  provided  a  method  of  reaching 
such  assets  by  supplementary  proceedings,  there  is  no  longer, 
in  cases  where  the  statutory  method  is  adequate,  any  ground 
for  the  interposition  of  equity.  In  Herrlich  v.  Kaufmann,  99 
Cal.  271,  [37  Am.  St.  Eep.  50,  33  Pac.  857],  the  court  said: 
**  Formerly  assets  of  a  judgment  debtor  which  could  not  be 
eflPectively  seized  by  the  sheriff  under  an  execution,  such  as 
a  debt  owing  to  the  defendant,  could  be  reached,  upon  a 
proper  showing,  through  a  court  of  equity  by  means  of  a 
creditors'  bill  or  suit,  but  in  this  state,  and  in  most  of  the 
other  states,  a  legal  remedy  is  afforded  by  statutes  providing 
for  proceedings  supplementary  to  execution,  and  the  general 
rule  is  that  when  there  are  such  statutory  proceedings  they 
must  be  pursued."  (See,  also,  Adams  v.  Hackett,  7  Cal.  201; 
Pacific  Bank  v.  Robinson,  57  Cal.  522,  [40  Am.  Rep  120]  ; 
Hahenicht  v.  Lissak,  78  Cal.  357,  [12  Am.  St.  Rep.  63,  20 
Pac.  874] ;  Matteson  etc,  Co.  v.  Conley,  144  Cal.  483,  [77  Pac. 
1042].)  It  was  accordingly  held  in  Herrlich  v.  Kaufmann 
that  a  judgment  creditor  who  has  served  a  notice  of  garnish- 
ment upon  a  person  indebted  to  the  judgment  debtor,  with- 
out having  taken  any  of  the  statutory  steps  provided  by  sec- 
tions 717  to  720  of  the  Code  of  Civil  Procedure,  cannot 
maintain  a  creditors'  bill  in  equity  against  the  garnishee  to 
reach  the  indebtedness.  And  this  rests  upon  the  doctrine, 
applicable  generally  to  proceedings  in  courts  of  chancery,  that 
equitable  relief  cannot  be  had  except  where  the  plaintiff 
appears  to  be  without  a  plain,  speedy  and  adequate  remedy 
at  law. 

On  the  other  hand,  where  the  statutory  proceedings  supple- 
mentary to  execution  do  not  for  any  reason  afford  an  adequate 
remedy,  relief  by  creditors'  bill  may  still  be  had.  {Lewis  v. 
Chamberlain,  108  Cal.  525,  [41  Pac.  413]  ;  Rapp  v.  Whittier, 
113  Cal.  429,  [45  Pac.  703].)  In  Lewis  v.  Chamberlain, 
where  the  judgment  creditor  sought,  by  proceedings  supple- 
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mentary  to  execution,  to  reach  property  alleged  to  have  been 
fraudulently  transferred  by  the  judgment  debtor,  it  was  held 
that  the  court  had  no  jurisdiction  to  compel  the  transferee 
who  claimed  title  to  the  property,  to  surrender  it  or  subject 
it  to  the  satisfaction  of  the  judgment.  In  answering  the  argu- 
ment that  the  proceeding,  being  a  substitute  for  a  creditors' 
bill,  should  be  given  the  same  scope  as  such  bill,  the  court 
said  that  the  code  provisions  **  could  not  take  the  place  of  a 
creditors'  bill  where,  as  here,  the  judgment  debtor  had  con- 
veyed the  property  to  a  third  person  who  claimed  title  under 
such  conveyance."  In  Eapp  v.  Whitticr,  where  there  had 
been  a  void  transfer  of  the  personal  property  of  the  judg- 
ment debtor  and  the  transferee  claimed  title,  a  creditor's  bill 
was  sustained,  although  no  proceedings  supplementary  to  ex- 
ecution had  been  taken.  The  court  said:  "Since  appellant 
asserted  title  under  the  transfer  from  Robbers  (the  judgment 
debtor),  and  adversely  to  him,  it  would  have  profited  plain- 
tiffs nothing  to  pursue  the  course  provided  by  the  statute ;  in 
the  face  of  that  claim  they  could  not,  by  supplementary  pro- 
ceedings, reach  the  fund  held  by  appellant.  In  such  a  case 
those  proceedings  do  not  supersede  the  remedy  by  action,  for 
the  reason  that  they  are  not  adequate  to  accomplish  the  pur- 
pose of  the  action." 

The  present  case  seems  to  present  the  same  situation  as 
that  considered  in  Eapp  v.  Whittier.  There  the  defendant 
denied  that  he  had  any  property  belonging  to  the  judgment 
debtor,  asserting  title  in  himself.  Here  the  defendants  denied 
that  they  owed  anything  to  the  judgment  debtor,  claiming 
that  the  debt  had  been  paid  before  the  levy  of  the  execution. 
The  same  reason  exists  here  that  existed  in  the  former  case 
for  holding  that  proceedings  supplementary  to  execution 
would  not  have  been  of  avail  to  the  plaintiff.  Such  proceed- 
ings could  not,  in  view  of  the  denial  of  liability,  have  enabled 
the  plaintiff  to  reach  the  fund  without  an  action.  The  plain- 
tiff here  did  indeed  attempt  to  pursue  the  statutory  method, 
and  obtained  an  order  for  the  payment  by  defendants  of  the 
amount  due.  But  the  enforcement  of  such  order  was  stayed 
by  judgment  of  the  superior  court,  doubtless  for  the  reason 
that  the  denial  of  liability,  at  least  in  the  absence  of  bad  faith 
(Parker  v.  Page,  38  Cal.  526),  deprived  the  justice  of  power 
to  order  the  payment.    Upon  such  denial  of  liability  the  only 
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order  that  could  be  made  was  one  authorizing  the  plaintiff 
to  institute  an  action  to  recover  the  debt.  (Code  Civ.  Proc, 
sec.  720.)  It  is  urged  that  plaintiff  was  bound  to  obtain  such 
order  before  commencing  any  suit;  that  until  he  had  done  so 
he  had  not  exhausted  his  legal  remedies.  But  the  same  argu- 
ment would  have  required  the  denial  of  relief  in  Rapp  v. 
Whittier.  Section  720  provides  for  an  order  authorizing  suit 
where  it  appears  that  the  person  alleged  to  have  property 
belonging  to  the  judgment  debtor,  or  to  be  indebted  to  him, 
**  claims  an  interest  in  the  property  adverse  to  him,  or  denies 
the  debt.  ''  Yet  the  plaintiff  in  the  Eapp  case  was  permitted 
to  maintain  his  bill  without  obtaining  leave  to  sue.  The  true 
ground  of  the  decision  in  Rapp  v.  Whittier  was  that  pro- 
ceedings  supplementary  to  execution  are  not  an  adequate  rem- 
edy whenever  they  cannot  in  themselves,  without  the  aid  of 
an  independent  action,  result  in  subjecting  the  property — 
whether  tangible  or  a  mere  chose  in  action —  to  the  payment 
of  plaintiff's  claim.  Such  condition  exists  wherever  it  appears 
that  the  person  who  is  charged  with  holding  property  belong- 
ing to  the  judgment  debtor  or  with  being  indebted  to  him, 
claims  title  to  the  property  or  denies  the  debt.  In  either  case 
an  action  is  necessary,  and  the  plaintiff  may  proceed  by  cred- 
itors' bill  without  first  pursuing  statutory  proceedings  which 
could  not  give  him  anything  more  than  a  right  to  sue.  On 
the  other  hand,  where  it  does  not  appear  whether  or  not  the 
person  alleged  to  hold  property  or  to  be  indebted  will  claim 
the  property  or  deny  the  debt,  proceedings  supplementary  to 
execution  may  afford  all  the  relief  required  and  they  must 
be  pursued.  Herrlich  v.  Kaufmann  and  Mattesan  etc.  Co.  v. 
Conley  are  such  cases. 

We  can  see  no  ground  for  distinguishing  between  the  case 
of  tangible  real  or  personal  property  claimed  to  be  held  by 
a  third  party  for  the  debtor,  as  in  Rapp  v.  Whittier,  and  that 
of  a  debt  claimed  to  be  due  the  debtor.  The  code  section 
(720)  makes  the  same  provision  for  both  cases. 

For  these  reasona  we  think  that  each  count  of  the  com- 
plaint stated  a  cause  of  action,  and  that  the  demurrer  should 
have  been  overruled. 

The  judgment  is  reversed. 

Shaw,  J.,  Lorigan,  J.,  Henshaw,  J.,  and  McFarland,  J.> 
concurred. 
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BEATTY,  C.  J.,  concurring. — I  concur  in  the  judgment  of 
reversal,  but  not  in  the  view  that  a  judgment  creditor  may 
neglect  compliance  with  the  provisions  of  sections  717  et  seq. 
of  the  Code  of  Civil  Procedure,  merely  because  a  garnishee 
has  denied  any  indebtedness  to  the  judgment  debtor.  I  think 
he  must  still  apply  for  a  citation  to  the  garnishee  to  answer 
under  oath  before  the  court  or  judge  as  provided  in  section 
717,  and  do  everything  required  of  him  to  secure  an  admis- 
sion of  the  indebtedness,  for  such  an  admission  will  entitle 
him  to  an  order  for  payment  without  action — the  main  object 
of  the  summary  proceeding  prescribed  by  the  statute. 

But  if  he  fails  to  secure  such  admission,  it  then  becomes 
the  imperative  duty  of  the  court  or  judge  to  make  an  order 
authorizing  him  to  institute  an  action. 

If  the  court  or  judge  refuses  or  fails  to  make  such  order,  the 
statutory  proceedings  has  failed  to  afford  him  relief,  and  he  is 
remitted  to  his  remedy  as  it  existed  before  the  statute. 

In  this  case  it  appears  from  the  allegations  of  the  complaint 
that  the  plaintiff  did  everything  required  of  him  to  secure 
an  order  authorizing  him  to  sue,  and  that  it  was  not  granted. 
It  is  wholly  immaterial  that  the  complaint  does  not  show  a 
specific  request  for  and  express  denial  of  such  an  order.  A 
case  was  presented  which  made  it  the  duty  of  the  justice 
to  make  the  order,  but  instead  of  doing  so  he  made  a  wholly 
different  order — one  unwarranted  by  the  facts,  and  one  which 
he  had  no  power  to  enforce.  This  may  be  regarded  as  a 
refusal  to  make  the  proper  order  and  allowed  the  same  effect. 

The  defendants  are  in  no  position  to  complain  of  this  con- 
struction, for  the  order  authorizing  suit  in  any  case  in  which 
the  garnishee  denies  the  alleged  indebtedness  is  a  mere  form. 
Whether  it  is  granted  or  denied,  a  right  of  action  immedi- 
ately accrues  to  the  judgment  creditor — and  whether  it  is  in 
form  an  action  under  the  statute,  or  in  equity  because  the 
statue  has  failed  to  afford  relief,  the  iasuea  are  precisely  the 
same. 

Angellotti,  J.,  concurred. 
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[L.  A.  No.  1932.    Department  Two.— -February  29,  1908.] 

ANAHEIM  UNION  WATER  COMPANY  et  al.,  Appellants, 
V.  THEODORE  ASHCROFT,  IRA  ASHCROFT,  AN- 
TONIO  ARCS  et  aL,  Respondents. 

Water-Rights — Uses  op  Ditch  by  Cotenants — Decree  in  Partition — 
Extent  op  User  on  Each  Tract. — Where  several  cotenants  who 
are  severally  in  possession  of  portions  of  a  rancho,  which  were 
subsequently  allotted  to  them  in  partition,  constructed  jointly  a 
ditch  over  the  lands  of  one  of  them  for  use  on  their  respective 
lauds,  the  extent  of  the  easement  of  each  over  such  lands  is  to  be 
determined  by  the  extent  of  their  user  at  the  time  of  the  partition 
decree,  unless  a  prescriptive  title  to  a  greater  user  has  been  there- 
after acquired. 

Id. — Title  by  Prescription — Proop  op  Adverse  Usee. — Held,  that  the 
evidence  is  insufficient  to  show  that  the  defendant  Aros  had  acquired 
a  prescriptive  title  after  the  partition  decree  to  any  greater  user 
on  his  lands;  but  that  the  evidence  is  sufficient  to  sustain  a  finding 
that  the  defendants  Ashcroft  had  acquired  by  adverse  user  a  pre- 
scriptive  title  to  irrigate  their  entire  tract. 

Id. — Express  Dect-aration  op  Adverse  User  not  Essential — Suppi- 
CIENOY  OP  Proof. — In  order  to  support  a  title  to  an  increase  of  * 
water  by  prescription,  an  express  declaration  of  the  adverse  user 
is  not  essential  It  is  sufficient  that  there  is  satisfactory  proof 
of  a  continuous,  open,  notorious,  and  uninterrupted  use  of  the  waters 
on  the  lands  of  said  defendants  for  the  statutory  period,  of  such 
a  character  as  unquestionably  to  indicate  that  the  use  was  being 
exercised  in  hostility  to  the  right  of  any  person  to  interfere  witb 
its  exercise. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  River- 
side County  and  from  an  order  refusing  a  new  trial  J.  S* 
Noyes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Richard  Melrose,  and  E.  E.  Eeech,  for  Appellants. 

Lafayette  Gill,  for  certain  Respondents. 

G.  R.  Freeman,  for  certain  Respondents. 

LORIGAN,  J. — The  Santa  Ana  River  flows  along  and 
forms  the  southeasterly  boundary  of  the  Rancho  el  Rincon 
in  Riverside  County.    Li  1870  the  defendant  Antonio  Aros,, 
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one  of  the  parties  to  this  action,  and  Vicente  Fernandez, 
J.  J.  Alvarado,  and  Ynez  Torba  de  Cota,  the  predecessors 
in  title  of  the  other  parties,  were  tenants  in  common  of  a 
large  portion  of  said  rancho,  and  severally  in  possession  of 
particular  tracts  thereof,  which  were  subsequently  allotted 
to  them  in  partition,  and  are  referred  to  in  this  action  as 
the  Cota,  Fernandez,  Alvarado,  and  Aros  tracts.  In  the 
year  referred  to  all  said  cotenants  entered  upon  the  said 
Santa  Ana  River  and  jointly  constructed  a  main  ditch  and 
diverted  water  from  said  stream  down  across  the  lands  of 
the  Cota  tract  From  this  ditch  Fernandez,  Alvarado,  and 
Aros  severally  constructed  branches  and  diverted  water  upon 
their  several  tracts  of  land.  These  tracts  in  possession  of 
Fernandez,  Alvarado,  and  Aros  lay  upon  Chino  Creek,  which 
flows  southerly  through  them  and  constitutes  a  tributary 
of  said  Santa  Ana  River.  The  Fernandez  tract  lay  south  of 
the  Aros  tract  and  the  Alvadaro  tract  north  of  it.  The  Cota 
tract  lay  to  the  east  of  the  lands  in  possession  of  these  other 
tenants  in  common  and  along  the  Santa  Ana  River,  and 
portions  thereof  were  irrigated  from  such  ditch  constructed 
through  said  land.  Portions  of  the  lands  of  Fernandez, 
Alvarado,  and  Aros  lying  east  of  the  Chino  Creek  were 
also  irrigated  by  the  use  of  said  ditch  and  the  branches 
therefrom  conducting  the  waters  of  said  Santa  Ana  River 
on  to  their  lands.  This  use  of  said  water  continued  until 
the  year  1873,  when,  by  a  final  decree  of  partition,  the  several 
tracts  of  land  in  possession  of  said  cotenants  were  allotted 
to  each  of  them  in  severalty.  No  mention  whatever  was 
made  in  the  partition  decree  as  to  the  ditch  or  ditches  con- 
structed over  the  lands,  nor  was  reference  made  to  any  water 
or  water-right. 

The  plaintiffs  in  this  action  are  the  successors  in  interest 
of  J.  J.  Alvarado  and  Ynez  Yorba  de  Cota  to  the  Alvarado 
and  Cota  tracts.  The  defendant  Aros  is  one  of  the  original 
cotenants,  the  Aros  tract  of  which  he  was  in  possession  wlien 
the  ditch  was  constructed  and  the  water  brought  on  his  land 
having  been  allotted  to  him  under  the  partition  decree.  The 
defendants  Ashcroft  succeeded  to  the  interest  of  Vicente 
Fernandez,  to  whom  the  Fernandez  tract  was  allotted. 

The  ditch  referred  to  was  variously  known  as  the  "Fer- 
nandez ditch,"  the  "Durkee  and  Cota  ditch,"  and  the  "Durkee 
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ditch."  On  the  trial  it  was  usually  spoken  of  as  the  "Duis 
kee  ditch,"  and  we  shall  refer  to  it  by  that  name. 

The  amended  complaint  in  the  action,  filed  September  10, 
1904,  alleged  the  ownership  of  plaintiffs  of  their  lands,  the 
existence  and  use  of  the  ditch  over  them,  with  branches 
extending  upon  the  lands  of  the  defendants  Ashcroft  and 
Aros;  that  the  Ashcrofts  were  entitled  to  use  said  ditch 
for  the  purpose  of  conveying  the  waters  of  the  river,  in  a 
reasonably  prudent  manner,  for  the  irrigation  of  twenty- 
seven  acres  of  their  land,  and  that  the  defendant  Aros  was 
entitled  to  use  said  ditch  in  like  manner  for  the  use  of  forty 
acres  of  the  Aros  tract;  that  the  Ashcrofts  claimed  the 
right  to  use,  and  without  plaintiffs'  consent  had  used,  the 
ditch  and  its  waters  for  the  irrigation  of  all  their  land,  and 
that  the  defendant  Aros  claimed  the  right,  and  without  the 
consent  of  plaintiffs  had  used,  the  ditch  for  irrigating  eighty 
acres  of  his  land;  that  all  the  defendants  intended  and 
threatened  to  continue  such  use  until  they  would  acquire  a 
right  by  prescription.  The  prayer  of  the  complaint  was 
that  the  defendants  should  be  enjoined  from  irrigating  more 
land  than  they  were  entitled  to. 

Both  defendants  answered,  taking  issue  upon  the  amount 
of  land  they  were  entitled  to  irrigate  from  said  ditch,  the 
Ashcrofts  alleging  that  they  were  entitled  to  irrigate  their 
entire  tract  of  land,  and  the  defendant  Aros  that  he  was 
entitled  to  irrigate  one  hundred  and  twenty  acres  of  the 
Aros  tract.  Defendants  set  up  also  that  they  had  acquired 
against  the  plaintiffs  by  adverse  use  for  the  statutory  period 
the  right  to  water  all  their  said  lands,  as  alleged  in  their 
answers. 

Findings  and  judgment  were  made  and  entered  in  favor 
of  the  defendants,  the  court  finding  that  by  adverse  user 
the  Ashcrofts  were  entitled  to  water  from  said  ditch  98.78 
acres  of  their  land,  and  the  defendant  Aros  had  acquired, 
in  the  same  manner,  a  right  to  irrigate  from  said  ditch  one 
hundred  acres  of  his  said  land.  The  court  further  found 
that  the  defendants  were  the  joint  owners  of  an  interest 
or  easement  in  the  premises  of  the  plaintiffs,  consisting  of 
a  right  of  way  for  the  water  of  the  ditch  across  the  lands 
of  plaintiffs  in  its  usual  carrying  capacity,  and  of  the  right 
to  conduct  across  the  land  of  plaintiffis  by  means  of  such 
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ditch,  upon  the  lands  of  the  defendants,  such  quantities  of 
water  as  were  reasonably  necessary  to  prudently  and  prop- 
erly irrigate  98.78  acres  of  the  lands  of  the  Ashcrofts  and 
one  hundred  acres  of  the  lands  of  Aros ;  that  said  easement 
or  servitude  was  attached  to  the  several  lots  of  land  owned 
by  the  defendants,  and  the  defendants  were  entitled  to  a 
decree  quieting  and  establishing  their  right  and  title  to 
said  easement  against  the  plaintiffs  to  that  extent. 

Plaintiffs  appeal  from  the  judgment  and  from  an  order 
denying  their  motion  for  a  new  trial,  their  motion  having 
been  based  on  the  insufficiency  of  the  evidence  to  sustain 
the  findings,  and  that  the  decision  was  against  law. 

Preliminary  to  a  consideration  of  the  merits  of  the  appeal 
it  may  be  said  that,  according  to  maps  used  on  the  trial  it 
appears  that  the  lands  of  Ashcroft  and  Aros  lay  on  either 
side  of  the  Chino  Creek,  which  runs  southerly  through  them ; 
that  by  far  the  largest  portion  of  their  lands  lay  to  the  east 
of  said  creek  and  nearest  to  the  main  ditch  from  the  Cota 
tract  constructed  by  the  cotenants  jointly,  and  from  which 
the  branches  onto  these  lands  to  the  east  side  of  the  creek 
were  originally  constructed  by  the  cotenants  severally  in 
possession  of  them. 

The  entire  tract  belonging  to  the  defendant  Aros  involved 
in  this  action  and  lying  on  either  side  of  said  creek  contains 
144.96  acres;  the  entire  tract  of  the  defendants  Ashcroft, 
similarly  located,  consists  of  98.78  acres.  The  land  of  Aros 
west  of  the  Chino  Creek,  which  he  claimed  he  had  the  right 
to  irrigate  from  the  Durkee  ditch,  and  which  claim  the 
trial  court  sustained,  consists  of  15.60  acres;  the  lands  of 
Ashcroft  on  that  side  of  said  creek,  which  he  also  asserted 
he  had  the  right  to  irrigate  from  said  Durkee  ditch,  and 
which  the  findings  of  the  court  sustained,  consisted  of  sev- 
eral pieces  or  fields.  All  the  other  lands  of  the  defendants 
which  the  court  found  they  were  entitled  to  irrigate  lay 
east  of  said  Chino  Creek.  We  refer  to  the  particular  situa- 
tion of  the  lands  of  defendant  Aros  east  and  west  of  said 
creek,  because  in  our  opinion  the  findings  of  the  court  rela- 
tive to  them  must  be  treated  separately  under  the  evidence 
as  we  have  examined  it. 

This  brings  us  to  the  merits  of  the  appeal,  and  the  ooo- 
tentum  ol  i^[>pellftnt8  thereon  may  be  stated  briefly;  it  ia, 
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that  by  the  decree,  in  partition  there  vested  in  Fernandez 
and  Aros  an  easement  to  use  the  Cota  tract  now  belonging  to 
plaintiffs,  over  which  the  Durkee  ditch  had  been  constructed 
and  passed,  in  the  same  Aianner  and  to  the  same  extent  only 
as  such  property  was  obviously  used  for  the  benefit  of  their 
lands  at  the  time  they  were  allotted  to  them  in  severalty 
under  such  partition  decree;  that  at  that  time  the  evidence 
shows  Fernandez  was  using  said  Durkee  ditch  to  irrigate^ 
at  most,  but  twenty-seven  acres  of  land  on  the  east  side  of 
said  Chino  Creek,  and  Aros,  eighty  acres  of  his  land  on  the 
same  side,  and  that  no  additional  enlargement  of  the  ease- 
ment in  favor  of  any  lands  of  either  has  been  acquired  by 
prescription  or  otherwise. 

The  legal  proposition  asserted  by  appellants  is  undoubt- 
edly correct.  The  cotenants,  Cota,  Alvarado,  Aros,  and  Fer- 
nandez, before  the  partition,  having  by  the  joint  construc- 
tion of  the  Durkee  ditch  created  an  easement  in  the  Cota 
tract  for  the  benefit  of  the  Aros  and  Fernandez  tracts, 
such  easement  passed  under  the  decree  of  partition,  vesting 
these  tracts  in  i^emandez  and  Aros,  respectively,  in  severalty 
as  appurtenant  thereto.  But  the  extent  of  the  easement  in 
the  ditch  over  the  Cota  tract,  which  passed  under  the  decree 
of  partition  as  appurtenant  to  the  Fernandez  and  Aros 
tracts  is  to  be  determined  as  of  the  time  of  said  partition 
decree.  The  Cota  tract  was  only  impressed  with  an  ease- 
ment in  favor  of  the  other  tracts  to  the  extent  that  the  ditch 
across  it  was,  at  the  time  of  said  decree,  obviously  and  per- 
manently used  to  irrigate  lands  of  said  tracts;  it  attached 
as  an  easement  appurtenant  only  to  such  lands  of  the  tract 
as  had  been  actually  irrigated  from  it.  (Civ.  Code,  Sec.  1104; 
Cave  V.  Crafts,  53  Cal.  135.)  Applying  this  rule  here:  As  it 
is  quite  apparent  from  the  evidence,  as  contended  by  ap- 
pellants, that  at  the  time  of  the  partition  decree  not  more 
than  twenty-seven  acres  of  the  Fernandez  tract  now  owned 
by  the  Ashcrofts,  and  not  more  than  eighty  acres  of  the  Aros 
tract,  were  being  irrigated  from  the  Durkee  ditch,  the  ease- 
ment appurtenant  to  these  tracts  extended  at  the  time  of  the 
partition  decree  to  those  quantities  of  land  only  upon 
which  the  water  was  being  actually  used.  If  a  more  ex- 
tended easement  than  was  appurtenant  to  these  specific 
quantities  of  land  in  the  tracts  has  been  created,  and  be- 
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come  appurtenant  to  other  lands  therein,  it  must  have  been 
created,  as  the  court  found,  by  prescription.  And  this  brings 
us  to  a  consideration  of  the  main  point  made  by  appellant, 
that  the  evidence  does  not  support  the  finding  of  the  court 
that  an  easement  as  to  such  additional  lands  had  been  ac- 
quired by  prescription. 

Examining  the  evidence  on  this  claim  of  appellants,  first, 
as  far  as  it  affects  the  findings  in  favor  of  the  defendant 
Aros.  While  in  the  complaint  it  is  alleged  that  Aros  had 
used  the  Durkee  ditch  to  irrigate  but  forty  acres  of  his  tract 
at  the  time  of  the  partition  decree,  the  appellants  now  ad- 
mit that  at  that  date  the  evidence  shows  he  was  actually 
irrigating  eighty  acres  east  of  the  Chino  Creek  and  con- 
cede that  a  finding  of  the  court  of  an  easement  appurtenant 
to  said  eighty  acres  would  have  been  unobjectionable.  The 
finding  of  the  court  is  a  general  one  as  to  the  acreage  in 
favor  of  Aros ;  that  he  had  acquired  a  prescriptive  right  to 
irrigate  one  hundred  acres  of  his  land  without  mention  as  to 
the  location  of  said  lands  with  respect  to  the  Chino  Creek. 
This  finding,  however,  necessarily  embraced  within  the 
land  he  was  entitled  to  irrigate  from  said  Durkee  ditch  the 
lands  owned  by  him  on  the  west  side  of  the  Chino  Creek. 
This  tract  on  the  west  was  estimated  by  some  of  the  wit- 
nesses as  containing  twenty  acres  of  land  which  had  been 
irrigated  by  Aros,  and  the  court  must  have  concluded  that 
it  contained  that  acreage  because,  as  Aros  only  claimed  to 
have  irrigated  eighty  acres  on  the  east  side,  in  order  to  war- 
rant the  general  finding  that  he  was  entitled  to  irrigate  one 
hundred  acres  of  land,  the  court  must  have  found  that  he 
was  entitled  to  irrigate  twenty  acres  on  the  west  side  of  the 
creek.  It  is  apparent,  however,  that  the  statements  of  the 
witnesses  that  twenty  acres  on  the  west  side  of  the  creek 
were  irrigated,  were  but  estimates  simply,  as  an  actual  survey 
made  at  the  instance  of  defendants,  and  the  accuracy  of 
which  was  not  questioned  on  the  trial,  clearly  shows  that  but 
15.60  acres  could  be  or  were,  irrigated  from  the  line  of  the 
originally  constructed  ditch  as  it  then  showed  on  the  ground. 
This,  however,  in  the  view  we  take  of  the  finding  of  the 
court,  in  as  far  as  it  includes  any  of  the  land  of  Aros  west 
of  the  Chino  Creek  within  the  one  hundred  acres  he  is  en- 
titled to  irrigate  from  said  Durkee  ditch,  is  unimportant. 
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While  as  we  have  said  the  finding  is  conceded  by  appellants 
to  be  sustained  by  the  evidence  as  to  the  eighty  acres  east 
of  the  Chino  Creek,  it  is  strenuously  contended  that  it  is 
not  sustained  by  the  evidence  as  to  any  land  included  in  it 
to  the  west,  and  we  are  satisfied  that  their  claim  in  that  re* 
spect  is  correct. 

The  original  complaint  in  the  action  was  filed  in  August, 
1904.  It  is  not  claimed  that  Aros  ever  used  any  water 
from  the  Durkee  ditch  to  irrigate  his  land  west  of  the 
Chino  Creek  until  1897  or  1898,  and  the  finding  in  his  favor 
could  only  be  sustained  on  evidence  showing  that  prior  to  the 
commencement  of  the  action  he  had  acquired  a  right  by 
adverse  user  of  the  waters  of  the  ditch  for  the  statutory 
period  of  five  years.  The  evidence  falls  far  short  of  any 
such  showing.  It  is  doubtful  whether  it  was  in  1897  or  1898 
that  he  and  others  undertook  to  convey  the  waters  of  the 
Durkee  ditch  to  the  west  side  of  Chino  Creek.  But  assum- 
ing, as  we  must,  in  favor  of  the  finding  that  it  was  in  1897, 
it  then  appears  that  in  that  year  Daniel  Durkee,  predecessor 
in  interest  of  plaintiffs  to  the  Alvarado  tract,  and  John 
Main,  predecessor  in  title  of  the  Ashcrofts  to  the  Fernandez 
tract  and  Francisco  Serrano,  a  tenant  of  Aros,  put  a  flume 
across  the  Chino  Creek  near  the  north  line  of  the  Alvarado 
tract  (then  owned  by  Durkee)  for  the  purpose  of  carr3dng 
water  from  the  Durkee  ditch  to  the  lands  of  the  Alvarado, 
Aros,  and  Fernandez  tracts  on  the  west  side,  and  a  portion 
of  the  lands  of  Aros  on  that  side  were  irrigated  therefrom 
that  year.  This  flume  was  not  a  success  and  was  taken  out 
the  next  year,  and  Serrano  and  the  Ashcrofts,  who  had  then 
purchased  from  Main,  took  their  portions  of  the  flume  and 
with  them  constructed  another  flume  across  Chino  Creek 
near  the  boundary  line  between  the  Ashcroft  and  Aros 
properties.  This  flume  when  they  undertook  to  use  it,  they 
found  was  not  constructed  high  enough  to  convey  the  waters 
from  the  ditch,  and  the  following  year  they  raised  the  flume 
and  brought  the  waters  across,  and  Aros  irrigated  his  lands 
therefrom;  this  was  in  1899.  This  tract  was  again  irrigated 
in  1901,  and  in  that  year  the  flume  was  destroyed  by  a 
flood  occurring  prior  to  August,  1901,  and  the  tract  not 
thereafter  irrigated. 
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It  is  quite  ^apparent  from  this  evidence  that  no  right  by 
prescription  to  the  use  of  the  water  of  the  Durkee  ditch 
was  acquired  for  the  benefit  of  the  lands  of  Aros  to  the  west 
of  Ghino  Creek.  A  continuous  irrigation  of  this  land  for 
five  years  could  not  be  found  from  the  evidence.  Assuming 
Uiat  the  first  flume  above  the  Alvarado  property  was  put  in  in 
January,  1897,  which  is  the  earliest  date  at  which  any  wit^ 
ness  places  its  construction,  it  was  washed  out  in  August, 
1901,  and  never  replaced.  There  were,  therefore,  not  five 
years  between  those  dates;  there  were  at  most  something 
over  four.  And  even  during  that  time  a  flume  had  not  been  so 
constructed  whereby  Aros  could  have  brought  the  water 
into  the  Durkee  ditch  to  his  land  on  the  west  side.  Nor, 
even  while  the  flume  was  capable  of  conducting  water  to 
the  tract,  was  there  a  continuous  use  of  it  from  said  ditch 
for  the  irrigation  of  said  lands  during  the  period  it  could 
have  been  used.  The  flume  constructed  in  1898  was  incapable 
of  carrying  the  water  across  in  that  year,  and  during  the 
period  when  the  water  could  be  carried  on  the  lands  its  use 
there  did  not  exceed  three  years — 1897, 1899,  and  1901. 

From  these  considerations,  while  we  are  satisfled  that  the 
evidence  sustains  the  finding  of  the  court  and  is  conceded 
in  favor  of  Aros  as  to  an  easement  appurtenant  to  the  eighty 
acres  of  his  land  east  of  the  Chino  Creek,  it  does  not  sustain 
the  finding  as  to  a  similar  right  in  favor  of  the  lands  west 
of  Chino  Creek. 

Now  as  to  the  Fernandez  tract  owned  by  the  defendants 
Ashcroft.  This  tract  was  rented  from  John  Main,  hereto- 
fore referred  to,  by  the  Ashcrofts  in  1898,  and  purchased 
by  them  from  him  in  1899.  The  evidence  showed  that  from 
1898  at  least,  and  up  to  the  commencement  of  this  action, 
the  Ashcrofts  had  irrigated  their  entire  tract,  as  found  by 
the  court,  both  east  and  west  of  the  Chino  Creek  from  the 
waters  of  the  Durkee  ditch.  The  appellants  admit  that  the 
evidence  was  suflScient  to  support  the  finding  as  to  the  area 
irrigated  and  the  time  for  which  it  was  used.  Their  claim 
is  that  the  evidence  does  not  sustain  the  finding  that  the 
use  was  open,  notorious,  or  adverse,  or  under  claim  of  right, 
and  it  is  further  insisted  that  the  irrigation  of  said  lands  was 
not  all  had  from  the  Durkee  ditch. 
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As  to  the  claim  that  there  was  no  evidence  of  a  claim  of 
right  to  the  use  of  the  waters.  There  was  some  evidence  of 
an  express  declaration  by  the  Ashcrofts  when  using  the 
waters  that  they  were  taking  them  to  irrigate  all  their 
lands  and  that  they  had  a  right  to  do  so.  Appellants,  how- 
ever, question  the  eflScacy  of  the  evidence  in  that  regard. 
But,  assuming  there  was  no  express  declaration,  it  was  not 
essential  to  support  a  right  by  prescription  that  there  should 
be.  Satisfactory  proof  of  a  continuous,  open,  notorious,  and 
uninterrupted  use  of  the  waters  on  their  lands  for  the  statu- 
tory period,  and  of  such  a  character  as  to  unquestionaljly 
indicate  that  the  use  was  being  exercised  in  hostility  to 
the  right  of  any  person  to  interfere  with  its  exercise,  was 
sufficient  proof  that  they  claimed  a  right  to  use  it.  It  was 
not  necessary  to  declare  such  right  any  further  than  their 
conduct  indicated  it.  And  that  the  evidence  shows  that 
they  irrigated  all  their  lands  continuously  through  the 
statutory  period  of  five  years  from  the  Durkee  ditch,  and  did 
so  openly,  notoriously,  and  uninterruptedly,  and  under  a 
claim  of  right,  is  so  obviously  apparent  from  the  evidence, 
that  it  would  serve  no  useful  purpose  to  discuss  it. 

While,  as  we  have  said,  it  is  conceded  by  appellants  that 
the  finding  of  the  court  as  to  the  area  irrigated  and  the  time 
for  which  the  water  was  used  is  supported  by  the  evidence, 
it  is  claimed  that  such  irrigation  was  not  entirely  had  from 
the  Durkee  ditch,  and  that  such  irrigation  from  it  as  was 
had  was  not  open  and  notorious.  This  point  is  made  under 
the  evidence  which  discloses  that  for  the  entire  statutory 
period  during  which  the  Ashcrofts  were  irrigating  their 
land,  in  addition  to  the  laterals  run  from  the  branch  Durkee 
ditch,  they  also  took  the  water  from  such  branch  near  the 
northeast  comer  of  their  lands  and  ran  it  through  a  low 
place  between  their  lands  and  the  lands  of  Aros,  conducting 
it  into  the  Chino  Creek  above  a  dam  which  they  had  con- 
structed across  said  creek.  Having  impoimded  the  waters 
there,  they  then  conducted  part  of  them,  by  a  gravity  ditch 
having  its  intake  above  the  dam,  southerly  along  and  across 
their  lands  on  the  east  side  of  Chino  Creek,  and  by  means  of 
a  pump  also  pumped  the  water  from  said  dam  into  a  ditch 
on  the  west  side  of  the  creek  and  irrigated  their  lands 
situated  thereon. 


Digitized  by  VjOOQIC 


Feb.  1908.]     Anaheim  Union  Water  Co  v.  Ashcropt.      161 

It  is  insisted  by  appellants  that  such  taking  was  not  open 
and  notorious,  but  clandestine.  We  think  not.  If  the  Ash- 
crofts  had  constructed  a  ditch  from  the  main  branch  ditch 
to  the  dam  in  Chino  Creek  and  conducted  the  waters 
thereto,  it  could  not  be  claimed  that  such  a  taking  was  not 
open  and  notorious.  That  they  took  the  water  directly 
from  the  branch  ditch  was  entirely  obvious.  And  if  the  trend 
of  the  land  therefrom — the  swale  sloping  towards  Chino 
Creek — furnished  a  natural  channel  through  which  the  waters 
could  be  conducted  to  the  dam  in  the  creek,  there  was  no 
necessity  to  construct  an  artificial  one.  Nor  can  it  be  said 
that  the  impounding  by  the  dam  of  the  waters  in  Chino 
Creek  and  their  conduct  over  the  lands  on  the  east  by  means 
of  the  ditch  therefrom,  and  their  distribution  to  the  lands 
on  the  west  from  the  pumping  plant,  was  not  equally  open 
and  notorious.  The  contention  is,  that  as  the  Ashcrofts 
were  riparian  owners  along  both  sides  of  the  Chino  Creek, 
their  action  in  pumping  and  running  water  from  the  dam 
by  means  of  the  ditch  would  only  indicate  the  exercise  of  a 
riparian  right  to  the  waters  of  Chino  Creek.  But,  aside  from 
the  fact  that  they  were  turning  the  water  for  all  these  years 
from  the  main  branch  ditch  into  the  dam  during  the  irri- 
^tion  season,  and  were  taking  water  out  of  it  for  irri- 
gation purposes,  the  evidence  shows  that  during  the  irriga- 
tion season  there  is  no  water  in  the  Chino  Creek  which  can 
he  utilized  for  practical  irrigation.  The  evidence  shows 
that  all  the  water  which  would  accumulate  in  the  Chino 
■Creek  above  the  dam  during  the  night,  in  the  irrigation 
period,  could  be  pumped  out  in  an  hour — at  the  most  in  an 
liour  and  a  half;  that  it  would  not  furnish  anywhere  near 
the  amount  of  water  plainly  used  by  the  Ashcrofts  in  irri- 
gating their  land  from  the  dam  during  the  irrigation  season. 
"The  Ashcrofts  could  have  done  nothing  further  than  was 
done  by  them,  which  would  indicate  to  the  plaintiffs  that 
they  were  asserting  a  right  to  use  the  waters  of  the  Durkee 
•ditch  by  means  of  the  impounding  dam  in  the  Chino  Creek. 
And  what  was  done  was  sufficiently  open,  as  the  court 
found,  to  meet  the  requirement  of  the  statute  of  proof  of 
that  element  in  establishing  a  prescriptive  right. 

There  is  nothing  further  in  the  case  requiring  discussion. 

CLIII  CaL— 11 
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The  judgment  and  order  as  to  the  defendants  Ashcroft 
are  afiirmed  with  costs.  For  the  reason  that  the  finding  of 
the  court  that  the  defendant  Aros  was  entitled  to  use  the 
water  of  said  Durkee  ditch  as  an  easement  appurtenant 
to  one  hundred  acres  of  his  land  is  not  sustained  by  the  evi- 
dence, the  order  denying  appellants'  motion  for  a  new  trial 
as  to  him,  and  his  tenant  Serrano  who  is  jointly  sued  with 
him,  is  reversed,  as  is  also  the  judgment  in  their  favor.  Ap- 
pellants to  recover  their  costs. 

Henshaw,  J,  and  Sloss  J.,  concurred. 


[L.  A.  No.  2159.  In  Bank.— February  29,  1908.] 

E.  J.  FLEMING,  Petitioner,  v.  C.  H.  HANCE,  City  Treas- 
urer of  City  of  Los  Angeles,  Respondent. 

Police  Cotrnx — Charter  of  Los  Angeles — ^Void  Provision  not  Vali- 
dated BY  Amendkent  to  CONSTITUTION. — Under  the  freeholders'' 
charter  of  the  citj  of  Los  Angeles,  ratified  by  the  legislature  in 
January,  1889,  there  being  no  provision  of  the  constitution  then 
providing  for  a  police  court  thereunder,  the  provision  therein  for  a 
police  court  was  void,  db  initio,  and  was  not  revived  or  validated  by 
the  mere  subsequent  passage  of  the  amendment  to  the  constitution 
adding  section  S'^^  of  article  XI,  authorizing  the  creation  of  police^ 
courts  by  freeholders*  charters. 

Id. — ^Permissive  Amendment — Power  or  Legislature — ^Expenses  of 
Judges — Charge  upon  City  Treasury. — The  grant  made  in  section 
8%  of  the  constitution  is  merely  permissive.  If  a  freeholders'" 
charter  has,  pursuant  thereto,  created  a  police  court,  the  legislature- 
cannot  create  within  the  city  another  police  court  maintainable  at 
the  city's  expense.  But  where  the  city  has  not  used  such  permissionr 
the  legislature  has  power,  under  section  1  of  article  VI,  to  estab- 
lish police  or  other  **inferior  courts"  in  any  incorporated  city  or 
town,  and  to  make  the  salaries  and  office  expenses  of  the  judges 
or  justices  thereof  a  charge  upon  the  city  treasury. 

Id. — Salary  of  Prosecuting  Attorney  in  Poucb  Court — ^Municipal. 
Charge — ^Invalid  Statute. — The  statute  creating  a  police  court  in 
the  city  of  Los  Angeles,  in  so  far  as  it  provides  that  the  salary  oF 
the  prosecuting  attorney  required  to  attend  thereupon  and  conduct 
all  criminal  cases  therein,  shall  be  a  charge  upon  the  city  treasury, 
is  invalid.  The  prosecuting  attorney  is  no  part  of  the  court  for 
that  purpose;   and  in  prosecuting  public  offenses  of  which  it  haau 
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jurisdiction,  he  acts  as  attornej  for  the  state,  and  his  duties  are  not 
municipal  in  their  nature  because  exercised  within  the  city.  The 
burden  for  such  prosecutions  is  to  be  borne  by  state  or  county  under 
the  general  law  provided  for  in  section  6  of  article  XI  of  the  con- 
stitution, and  cannot  be  made  a  charge  upon  the  city. 

Id. — ^Violations  op  Chaster  and  Ordinances — Function  of  City  At- 
torney— "Municipal  Affairs" — Control  of  Statute. — As  respects 
prosecutions  for  Tiolations  of  the  city  charter  and  city  ordinances, 
the  regulation  thereof  by  the  city  is  a  "municipal  affair,"  within 
section  6  of  article  XI  of  the  constitution;  and  where  the  city 
charter  regulates  that  matter,  and  imposes  the  duty  upon  the  city 
attorney  to  prosecute  all  such  yiolations,  the  charter  must  control 
a  general  statute  imposing  such  duties  upon  the  district  attorney, 
and  such  statute  is  ineffective. 

Id, — Prosecutors  as  Deputies  op  City  Attorney — Salaries  not  a 
City  Charge. — If  the  prosecuting  attorney  and  his  assistants,  when 
acting  at  request  of  the  city  attorney,  act  as  his  deputies,  that  does 
not  authorize  them  to  enforce  a  claim  against  the  city,  where  there 
is  nothing  in  the  charter  or  in  any  city  ordinance  allowing  such 
deputies  to  receive  salaries  payable  out  of  the  city  treasury. 

APPLICATION  for  a  Writ  of  Mandate  to  the  Treasurer  of 
the  City  of  Los  Angeles. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hartley  Shaw,  E.  J.  Fleming,  and  Joseph  Ford,  Amicus 
Curi(B,  for  Petitioner. 

Leslie  R.  Hewitt,  City  Attorney,  Lewis  R.  Works,  Assistant 
City  Attorney,  and  Emmet  H.  Wilson,  Chief  Deputy  District 
Attorney,  for  Respondent 

SLOSS,  J. — The  petitioner  applied  to  the  district  court  of 
appeal  for  a  writ  of  mandate  directing  the  treasurer  of  the  city 
of  Los  Angeles  to  pay  the  petitioner's  demand  for  salary  as 
prosecuting  attorney  of  the  police  court  of  said  city.  The  court 
of  appeal,  after  a  hearing  following  the  issuance  of  an  alterna- 
tive writ,  granted  a  peremptory  writ,  whereupon  the  matter 
was  by  this  court  ordered  to  be  transferred  here  for  hearing 
and  determination. 

No  issue  of  fact  is  raised  by  the  respondent,  the  only  ques- 
tion being  whether  the  facts  alleged  by  the  petitioner  entitle 
him  to  the  relief  sought. 
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The  legislature  passed,  in  1901,  an  act  creating,  in  cities  of 
the  first  and  one-half  class  (to  which  the  city  of  Los  Angeles 
belongs)  a  police  court,  with  jurisdiction  over  all  misde- 
meanors committed  in  the  city,  as  well  as  all  proceedings  for 
violation  of  any  city  ordinance  and  actions  for  the  collection  of 
licenses  required  by  city  ordinances.  (Stats.  1901,  p.  95.)  Sec- 
tion 7  of  the  act  provided  for  the  appointment  by  the  city 
attorney  of  a  prosecuting  attorney  and  an  assistant  prosecut- 
ing attorney  of  said  police  court,  each  to  receive  a  salary  pay- 
able out  of  the  treasury  of  the  city.  It  is  made  the  duty  of 
these  attorneys  to  attend  the  sessions  of  the  police  court,  and 
conduct  on  behalf  of  the  people  all  prosecutions  for  public 
offenses.  In  1907  this  section  was  amended,  the  changes  con- 
sisting in  increasing  the  number  of  prosecuting  attorneys  from 
two  to  four,  increasing  their  salaries,  and  giving  the  power 
of  appointment  to  the  district  attorney  of  the  county  instead 
of  the  city  attorney.  The  designation  of  the  duties  of  the 
prosecuting  attorneys  was  also  changed  in  a  manner  to  be 
mentioned  hereafter.     (Stats.  1907,  p.  850.) 

The  petitioner  was,  pursuant  to  the  provisions  of  this 
amendment,  appointed  by  the  district  attorney  of  Los  Angeles 
County  as  prosecuting  attorney  of  the  police  court  of  the 
city,  and  performed  services  as  such.  It  is  conceded  that  he 
is  entitled  to  receive  the  salary  which  he  seeks  by  this  pro- 
ceeding to  collect,  if  the  statute  making  such  salary  payable 
out  of  the  city  treasury  is  not  in  conflict  with  the  con- 
stitution. 

Pursuant  to  the  provisions  of  section  8  of  article  XI,  of  the 
constitution,  the  city  of  Los  Angeles  framed  and  adopted  a 
freeholders'  charter,  which  was  ratified  by  the  legislature  in 
January,  1889.  (Stats.  1889,  p.  456.)  This  charter  made 
provision  for  the  establishment  of  a  police  court  (Stats.  1889, 
art.  X,  p.  486),  but  inasmuch  as  section  8^^  of  article  XI 
of  the  constitution,  authorizing  the  creation  of  police  courts 
by  freeholders'  charters,  had  not  then  been  adopted,  this 
provision  was  held  to  be  inoperative.  (People  v.  Tool,  85  Gal. 
333,  [24  Pac.  603]  )  And  the  fact  that  the  constitution  was 
subsequently  amended  by  the  addition  of  section  8^^  did 
not  operate  to  revive  or  validate  the  charter  provision  which 
was  void  from  its  inception.  {Ex  parte  Sparks,  120  Cal.  395, 
[52  Pac.  715].) 
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The  grant  contained  in  section  8^^  is  permissive  merely. 
Where  a  freeholders'  charter  has,  pursuant  to  the  authoriza- 
tion of  that  section,  created  a  police  court,  the  power  of  the 
legislatxure  to  create,  within  the  city,  another  police  court, 
maintainable  at  the  expense  of  the  city,  is,  as  is  held  in 
OraJiam  v.  Mayor  etc.  of  Fresno,  151  Cal.  465,  [91  Pac.  147], 
at  an  end.  But  where,  as  is  the  case  here,  the  city  has  not 
taken  advantage  of  the  permission  extended  by  section  8i^ 
to  include  in  its  charter  a  valid  provision  for  the  organization 
of  a  police  court,  the  legislature  still  has,  under  section  1  of 
article  VI,  of  the  constitution,  power  to  create  police  or  other 
*' inferior  courts''  in  any  incorporated  city  or  town.  In  cities 
which  have  not  assumed  control  of  the  subject-matter  of  such 
courts,  the  scope  of  legislative  control  remains,  notwithstand- 
ing the  adoption  of  section  8^/^,  as  broad  as  it  was  before. 
Nor  is  the  legislative  power  as  to  such  cities  limited  by  the 
constitutional  amendment  of  1896  to  section  6  of  article  XI, 
exempting  charter  cities  from  legislative  interference  in 
** municipal  affairs."  The  theory  of  the  Graham  case  is  that 
where  a  city,  pursuant  to  section  8V^,  does  provide  in  its 
charter  for  a  police  court,  the  subject-matter  of  such  provi- 
sion becomes  a  municipal  affair.  But  it  has  never  been  held, 
and  there  is  no  reason  for  holding,  that  the  mere  adoption  of 
section  8V^  makes  the  creation  and  organization  of  police 
courts  a  municipal  affair  as  to  a  city  governed  by  a  free- 
holders' charter,  where  such  charter  has  not  dealt  with  the 
subject  of  police  courts.  In  the  absence  of  charter  provision, 
the  legislature  retains  the  power  originally  vested  in  it  with 
reference  to  inferior  courts  throughout  the  state. 

It  is  thoroughly  settled  by  the  decisions  of  this  court  that 
the  legislature  had  the  power,  prior  to  the  constitutional 
amendments  in  question,  not  only  to  establish  police,  or  other 
inferior  courts,  in  municipalities,  but  to  provide  for  the  pay- 
ment of  the  salaries  and  oflBce  rent  of  the  judges  or  justices 
of  such  courts  out  of  the  city  treasury.  {Jenks  v.  Council,  58 
Cal.  576;  Bishop  v.  Council,  58  Cal.  572;  Coggins  v.  City  of 
Sacramento,  59  Cal.  599.)  It  would  seem  to  follow,  from  the 
views  above  expressed,  that  in  cities  governed  by  charters 
which  have  made  no  provision  for  police  courts  (or  other 
inferior  courts  exercising  similar  functions)  the  legislature 
may  still,  notwithstanding  the  adoption  of  section  8Y2  and 
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the  amendment  of  section  6  of  article  XI  of  the  constitution, 
provide  that  the  city  must  pay  the  salaries  of  police  judges 
or  city  justices  created  by  general  law. 

It  might  be  difiScult  if  it  were  a  new  question,  to  reconcile 
the  imposition  upon  the  city  of  the  burden  of  maintaining  a 
*'part  of  the  judicial  system  of  the  state"  (People  v.  Cobb, 
133  Cal.  74,  [65  Pac.  325]),  with  the  well-established  princi- 
pie  that,  under  our  system,  municipal  funds  can  be  appropri- 
ated only  for  municipal  purposes.  {Conlin  v.  Board  of  Super- 
visors,  114  Cal.  404,  [46  Pac.  279] ;  Graham  v.  Fresno,  151 
Cal.  465,  [91  Pac.  147].)  It  is  said  in  the  majority  opinion  in 
Oraham  v.  Fresno,  that  **the  only  ground  upon  which 
the  decisions  heretofore  cited  upholding  the  provision  for  the 
payment  of  salaries  and  office  expenses  of  city  justices  by 
municipalities  can  be  sustained  is  that  such  justices,  under  the 
law  then  in  force,  in  addition  to  being  justices  of  the  peace 
with  the  same  jurisdiction  as  township  justices,  were  also 
police  judges  performing  municipal  functions."  Whatever 
view  may  be  taken  regarding  these  decisions,  we  feel  that  they 
express  the  settled  doctrine  of  this  court,  and  that  the  power 
of  the  legislature  to  charge  upon  the  city  treasury  the  expense 
resulting  from  the  establishment  of  police  or  other  inferior 
courts  (except  in  cities  which  have  provided  by  charter  for 
a  police  court)  is  no  longer  open  to  question. 

If  the  legislature  has,  under  section  1  of  article  VI  of  the 
constitution,  power  to  establish  this  court,  and  to  make  its 
cost  a  charge  upon  the  city  treasury,  is  the  prosecuting  attor- 
ney a  part  of  that  court,  the  burden  of  maintaining  which 
may,  as  we  have  seen,  be  imposed  upon  the  cityf  If  he  is, 
his  salary  may,  under  the  rule  just  stated,  be  made  payable 
out  of  the  city  treasury.  On  the  other  hand,  if  he  is  not  a 
part  of  the  court,  the  question  arises  whether  the  prosecution 
of  criminal  causes  in  the  police  court  is  so  far  a  duty  of  the 
municipality  as  to  justify  the  legislature  in  imposing  its  cost 
upon  the  city. 

We  think  it  cannot  be  said  that  the  prosecuting  attorney 
is  in  any  sense  material  to  this  inquiry,  a  part  of  the  court. 
No  doubt  the  presence  of  attorneys  to  aid  the  court  is  a  usual 
if  not  an  indispensable  condition  to  the  disposition  of  judicial 
business.  Attorneys  are  frequently  said  to  be  officers  of  the 
court,  in  the  sense  that  they  have  the  privilege  of  presenting 
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the  causes  of  their  clients  before  the  court,  and  are  subject 
to  its  control  in  the  performance  of  their  duties.  (Cohen  v. 
Wright,  22  Cal.  315.)  To  this  extent,  all  attorneys  practicing 
before  a  court  are  its  oflScers,  but  they  are  not,  merely  by 
reason  of  being  licensed  to  practice  in  the  courts,  public 
officers.  (Cohen  v.  Wright,  22  Cal.  315.)  In  criminal  cases, 
the  attorney  representing  the  defendant  is  as  much  an  officer 
of  the  court  as  is  the  attorney  conducting  the  prosecution. 
Each  represents  a  party  to  a  controversy  to  be  determined 
by  the  court.  In  the  determination  of  this  controversy  the 
court  is  impartial ;  it  is  not  concerned  in  the  success  of  either 
party.  The  prosecuting  attorney  is,  it  is  true,  a  public  officer, 
but  the  public  nature  of  his  employment  results  from  the  fact 
that  he  represents  the  sovereign  power  of  the  people  of  the 
state,  by  whose  authority  and  in  whose  name  all  prosecutions 
must  be  conducted.  (Const.,  art  VI,  sec.  20.)  It  is  his  rela- 
tion to  his  client,  not  to  the  court,  that  makes  him  a  public 
officer.  He  does  not  perform  a  function  of  the  court  to  any 
greater  extent  than  his  adversary  does.  In  Von  Schmidt  v. 
Widber,  99  Cal.  511,  [34  Pac.  109],  a  court  is  defined  as  ''a 
tribunal  presided  over  by  one  or  more  judges,  for  the  exercise 
of  such  judicial  power  as  has  been  conferred  upon  it  by  law.*' 
The  attorneys  who  appear  and  represent  parties  in  litigation 
are  not  a  part  of  such  tribunal,  and  the  mere  fact  that  the 
cost  of  maintaining  the  tribunal  is  a  proper  municipal  charge 
does  not  authorize  the  legislature  to  impose  upon  the  city  the 
obligation  of  paying  such  attorneys. 

It  remains  to  be  considered  whether,  without  regarding  the 
prosecuting  attorney  as  a  constituent  part  of  the  police  court, 
the  duties  imposed  upon  him  are  so  far  municipal  in  their 
nature  that  their  cost  may  be  made  a  charge  upon  the  munici- 
pal treasury. 

By  the  provisions  of  section  7  of  the  act  under  consider- 
ation (as  amended  in  1907),  it  is  made  the  duty  of  **said 
prosecuting  attorney  and  said  assistant  prosecuting  attorneys 
to  attend  the  sessions  of  said  police  court  and  conduct  on 
behalf  of  the  people,  all  prosecutions  of  public  offenses,  both 
misdemeanors  and  felonies,  of  which  said  court  has  jurisdic- 
tion; except  criminal  cases  arising  upon  violation  of  the 
provisions  of  the  city  charter  or  ordinances,  which  shall  be 
prosecuted  by  said  prosecuting  attorney  and  assistants  when 
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requested  by  the  city  attorney  of  said  city,  who  may  deputize 
said  prosecutors  for  said  purpose.'*  Here. are  two  classes  of 
cases  which  it  is,  or  may  become,  the  duty  of  the  prosecuting 
attorneys  to  conduct  on  behalf  of  the  people :  1.  Those  involv- 
ing 1^  violation  of  the  state  law  or  a  county  ordinance ;  2.  Those 
involving  a  violation  of  the  city  law  (charter  or  ordinance). 
The  prosecution  of  the  first  class  of  offenses  cannot  be  said 
to  be  any  part  of  the  duty  of  the  municipality.  The  offenses 
are  created  by  general  state  law  or  county  ordinance,  and 
are  punishable  under  such  law  or  ordinance  whether  com- 
mitted within  or  without  the  limits  of  a  municipality.  The 
burden  of  so  prosecuting  is  to  be  assumed  by  the  state  or 
the  counties  into  which  the  state  is,  for  governmental  purposes, 
subdivided,  and  it  has,  in  fact,  always  been  so  assumed  in  this 
state.  The  state  has  provided  a  general  system  of  inferior 
courts,  operating  throughout  every  portion  of  each  county, 
and  having  jurisdiction  over  offenses  of  this  class.  (Code 
Civ.  Proc.,  sees.  103,  115.)  The  constitution  (art.  XI,  sec.  5) 
requires  the  legislature  to  provide,  by  general  and  uniform 
laws,  for  the  election  or  appointment,  in  the  several  counties, 
of  district  attorneys  and  to  prescribe  their  duties.  By  general 
law  it  is  made  the  duty  of  the  several  district  attorneys  to 
**  conduct,  on  behalf  of  the  people,  all  prosecutions  for  public 
offenses,"  in  their  respective  counties.  (Pol.  Code,  sec  4256; 
County  Government  Act,  sec.  132,  Stats.  1897,  p.  488.)  The 
duties  thus  uniformly  imposed  upon  county  oflScers  do  not 
become  municipal  in  character  merely  because  they  are  to  be 
exercised  within  the  limits  of  a  city.  The  prosecution  of 
offenses  against  the  state  law  or  a  county  ordinance  not  being, 
then,  a  municipal  duty,  the  legislature  cannot  impose  the  cost 
of  performing  this  function  upon  the  city.  **We  are  not 
aware,"  said  this  court,  in  CorUin  v.  Supervisors,  **that  it  has 
been  held,  .  .  .  that  the  legislature  has  power  to  appropriate 
the  funds  of  a  municipality  to  the  discharge  of  an  obligation 
against  the  entire  state,  or  to  direct  the  payment  of  such 
funds  for  any  other  purpose  than  pertains  to  the  municipality 
itself."  (See,  also,  Sinton  v.  Ashbury,  41  Cal.  525;  Hoagland 
V.  Sacramento,  52  Cal.  142;  Oraham  v.  Fresno,  151  Cal.  465, 
[91  Pac.  147].) 

The   qualified   duty   of   prosecuting   for  violation   of  the 
charter  or  city  ordinances,  imposed  upon    the    prosecuting 
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attorney  by  the  act  in  question,  presents  a  different  question. 
It  may  well  be  said  that  prosecutions  of  this  character,  i.  e., 
for  offenses  which  are  punishable  solely  by  reason  of  the 
organic  act  or  the  legislative  action  of  the  city  itself,  may 
properly  be  regarded  as  included  within  the  functions  of  the 
city,  and  so  to  be  paid  for  by  it.  But  the  city  has,  in  its 
charter,  assumed  and  provided  for  this  duty.  By  section  49 
of  the  Los  Angeles  charter  (Stats.  1889,  p.  472),  it  is  made 
the  **duty  of  the  city  attorney  to  prosecute  in  behalf  of  the 
people  all  criminal  cases  arising  upon  violations  of  the  pro- 
visions of  this  charter  and  city  ordinances.*'  If  the  prosecu- 
tion of  such  offenses  is  a  part  of  the  duty  of  the  city ;  in  other 
words,  if  it  is  a  ** municipal  affair,"  this  provision  of  the 
charter  must  control  as  against  an  act  of  the  legislature,  by 
reason  of  the  constitutional  amendment  exempting  charters 
from  legislative  control  in  municipal  affairs.  (Const.,  art. 
XI,  sec.  6.)  The  two  provisions,  that  of  the  charter  and  that 
of  the  statute,  are  necessarily  inconsistent  and  cannot  both 
be  operative.-  If  the  city  attorney  is  to  prosecute  aU  cases 
of  this  character,  none  can  remain  which  are  to  be  conducted 
by  the  prosecuting  attorneys.  It  is  suggested  that  the  prose- 
cutors, when  acting  at  the  request  of  the  city  attorney,  become 
his  deputies,  and  therefore  act  for  him.  But  the  charter 
certainly  does  not  contemplate  that  any  ofiScer  shall  have 
power  to  appoint  assistants  or  deputies  who  shall  receive  sal- 
aries out  of  the  city  funds,  unless  provision  for  such  appoint- 
ments and  salaries  has  been  made  either  by  the  charter  itself 
or  by  ordinance.     (Sees.  16,  66.) 

It  follows  that  as  no  municipal  function  is  to  be  performed 
by  the  prosecuting  attorneys  appointed  under  this  act  their 
salaries  cannot  be  made  a  charge  on  the  city  treasury,  and 
that  the  act,  in  so  far  as  it  attempts  to  so  direct  the  payment 
of  such  salaries,  is  inoperative  and  void.  This  conclusion  is 
in  no  way  affected  by  the  fact  that  the  fines  imposed  by  the 
police  court  are,  under  section  6  of  the  act  establishing  the 
court  (Stats.  1901,  p.  96.)  paid  into  the  city  treasury.  The 
legislature  was  not  bound  to  turn  this  source  of  revenue  over 
to  the*  city;  but  its  doing  so  did  not  authorize  it  to  compel 
the  city  to  pay  expenses  not  properly  chargeable  to  it.  The 
salaries  in  question  are  not  payable  out  of  the  fines  collected, 
nor  is  the  obligation  to  pay  them  made  contingent  upon  the 
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presence  in  the  treasury  of  enough  money,  derived  from  fines^ 
to  pay  them.  It  is,  therefore,  immaterial,  that  in  the  past 
year  the  amount  of  fines  collected  may  have  exceeded  the 
total  of  all  salaries  payable  under  the  act. 

The  views  expressed  make  it  unnecessary  to  consider  further 
points  urged  in  opposition  to  the  granting  of  the  relief  here 
spught. 

The  writ  is  denied  and  the  proceeding  is  dismissed. 

Angellotti,  J.,  Lorigan,  J.,  Henshaw,  J.,  McFarland,  J.,  and 
Beatty,  C.  J.,  concurred. 

Mr.  Justice  Shaw,  deeming  himself  disqualified,  does  not 
participate  in  the  foregoing. 


[S.  F.  No.  4527.    Department  Two.— March  5,  1908.] 

TERESA  CASSERLY,  Appellant,  v.  COUNTY  OF  ALA- 
MEDA,  Respondent 

Public  Squares — Partition  Deeds  between  Ck>TENANTS — Adoption  of 
Map  Showing  Squares — Dedication — Abandonment  to  Public 
Use. — Where  all  the  tenants  in  common  of  a  tract  of  land  made 
partition  deeds  thereof,  in  1853,  adopting  a  particular  map  of  the 
town  of  Oakland,  as  part  of  their  confirmatory  deeds,  on  which  two 
blocks  of  the  tract  were  designated  as  public  squares,  which  the 
town  of  Oakland  was  then  in  possession  and  use  of  as  such,  and  which 
were  excluded  from  their  partition  deeds,  the  adoption  of  such  map 
bj  them  was  the  equivalent  either  of  a  formal  dedication  of  the 
land  to  public  use,  or  at  least  to  an  abandonment  thereof  to  such  use. 

Id. — Adverse  Possession  op  Squares  by  Town,  City  and  County — 
Prescriptive  Title  Against  Devisee  op  Cotenant. — The  adverse 
open,  notorious,  and  exclusive  possession  and  use  of  such  public 
squares,  by  the  town  and  city  of  Oakland  from  1852  to  1874,  and 
by  the  county  of  Alameda  pursuant  to  an  act  of  the  legislature, 
from  1874,  when  county  buildings  were  erected  thereon  and  main- 
tained by  the  county  adversely  to  all  the  world  for  the  further 
period  of  more  than  twenty-nine  years,  and  for  twenty-seven  years 
after  the  patent  of  the  United  States  was  issued  to  the  original 
owner  of  the  Mexican  grant,  under  whom  the  cotenants  making 
the  partition  deeds  acquired  title,  gives  the  county  a  perfect  prescrip- 
tive title  in  the  squares,  under  the  statute  of  limitations,  as  against 
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an  action  thereafter  by  a  devisee  of  one  of  its  eotenants  to  quiet 

title  to  a  fractional  share  therein. 
Id. — Statute  op  Limitations   Against   Cotenants. — The   statute   of 

limitations  will  run  in  favor  of  tenants  in  adverse  possession^  even 

as  against  their  eotenants. 
Id. — Stale  Demand. — The  commencement  of  the  action  to  quiet  title 

to  a  fractional  interest  in  the  public  squares  after  such  a  lapse  of 

time,  is  the  presentation  of  a  stale  demand^  irrespective  of  the 

statute  of  limitationsL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial.  John 
Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  T.  Boyd,  and  John  B.  Casserly,  for  Appellant. 

XJ.  S.  Webb,  Attorney-General,  Geo.  A.  Sturtevant,  Deputy 
Attorney-General,  J.  J.  Allen,  District  Attorney,  Everett  J. 
Brown,  succeeding  District  Attorney,  and  Walter  J.  Burpee, 
Deputy  District  Attorney,  for  Respondent. 

McFARLAND,  J. — ^Plaintiff  brought  an  action  to  quiet  her 
title  to  one  thirty-sixth  interest  in  two  blocks  of  land  in  the 
city  of  Oakland.  The  defendant  set  forth  its  claim  of  title, 
and  pleaded  special  defenses  of  the  statute  of  limitations, 
adverse  possession,  dedication  of  the  property  to  the  town 
of  Oakland,  estoppel  in  pais,  and  laches.  Judgment  was  in 
favor  of  the  county  of  Alameda,  and  plaintiff  appeals. 

The  land  in  controversy  was  originally  a  part  of  thB 
Rancho  San  Antonio  granted  by  Spain  to  Luis  Peralta. 
Through  the  Peraltas,  Eugene  Casserly  (through  whom 
plaintiff  claims  as  devisee),  John  C.  Hays,  Joseph  K.  Irving, 
and  others  obtained  title.  The  lands  in  controversy  were  two 
blocks  in  the  town  of  Oakland  as  laid  off  on  Kellersberger's 
map  thereof.  Casserly,  Irving,  Hays,  and  others  as  tenants 
in  common  of  these  lands  effected  by  agreement  a  partition 
thereof.  They  adopted  Kellersberger's  map  of  the  town  of 
Oakland  as  a  part  of  the  confirmatory  deeds  which  they  ex- 
changed. In  dividing  the  land  as  shown  upon  this  map  they 
drew  the  blocks  by  lot.  The  blocks  on  Kellersberger's  map 
were  numbered,  saving  certain  ones  which  were  designated  as 
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public  parks  or  squares.  The  blocks  in  controversy  were  not 
drawn  for  partition  and  were  not  named  in  the  confirmatory 
deeds.  Upon  Kellersberger's  map  the  blocks  were  designated 
respectively  as  Washington  and  Franklin  squares.  The  appar- 
ent and  sufficient  reason  why  these  lots  were  not  mentioned 
in  the  confirmatory  deeds  was  that  at  and  before  this  time,  the 
town  of  Oakland  was  using  these  blocks  as  public  squares,  and 
continued  to  use  them,  fencing  them  and  treating  them  in 
all  respects  as  property  of  the  city  from  1852  until  February 
1874,  when  the  legislature  passed  an  act  enabling  the  board 
of  supervisors  of  the  county  of  Alameda  to  erect  county  build- 
ings on  Washington  and  Franklin  plazas.  (Stats.  1873,  pp. 
58,  59.)  The  act  provided  for  the  grant  of  Washington  and 
Franklin  plazas  by  the  city  of  Oakland  to  the  county  of 
Alameda.  The  city  then  executed  its  deed  to  the  county  which 
was  duly  recorded,  and  in  March,  1874,  the  county  of  Alameda 
went  into  the  actual  occupation  of  all  of  this  land,  and  has 
openly,  notoriously,  under  claim  of  right,  and  adversely  to 
all  the  world  continued  in  the  full  and  complete  occupation 
of  it  ever  since.  Upon  it  are  erected  its  county  buildings, 
courthouse,  jail,  recorder's  and  county  clerk's  offices,  etc. 
The  partition  deeds  were  executed  in  August,  1853.  From 
that  date  until  the  commencement  of  this  action  the  county 
of  Alameda  and  its  predecessors  in  interest,  the  town  and 
city  of  Oakland,  have  always  exercised  full  and  complete 
ownership  and  dominion  over  this  property.  As  public  prop- 
erty it  has  never  been  assessed  for  the  payment  of  taxes.  Thus, 
for  a  period  of  more  than  fifty  years,  it  has  been  held  and 
used  under  claim  of  ownership  adverse  to  plaintiff's  title. 
These  two  blocks  were  not  embraced  in  the  partition  deeds, 
and  much  force  attaches  to  the  argument  that  the  failure  to 
do  this,  coupled  with  the  adoption  of  the  Kellersberger  map 
indicating  these  blocks  as  public  squares,  was  the  equivalent 
either  of  a  formal  dedication  of  the  land  to  public  use,  or 
at  least  to  an  abandonment  to  such  use.  Thus  in  People  v. 
Blake,  60  Cal.  497,  this  court,  speaking  in  reference  to  this 
map,  said:  **Now,  when  the  original  owners  of  the  land  made 
the  Kellersberger  map,  or  which  was  equivalent  to  the  same 
thing,  adopted  and  had  recorded  the  map  made  by  the  original 
squatters,  they  thereby  dedicated  to  the  public  use  all  the 
streets  and  public  squares  to  the  extent  as  designated  upon 
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the  map."  But  we  need  not  be  at  pains  to  elaborate  on  the 
question  of  dedication,  for  indisputably  the  claim  of  plaintiflF 
is  barred  by  the  statute  of  limitations,  and  is  a  stale  demand 
in  equity.  The  use  of  the  town  of  Oakland  of  these  blocks 
as  public  squares,  antedating  the  exchange  of  the  partition 
deeds,  the  designation  upon  the  map  of  these  blocks  as  public 
squares,  the  acquiescence  and  acceptance  of  the  partitioners 
in  this  as  shown  by  their  adoption  of  the  Kellersberger  map, 
and  of  their  failure  to  include  the  blocks  in  controversy  in 
their  deeds,  the  continued  exclusive  use  and  holding  by  the 
town  of  Oakland  and  subsequently  by  the  city  of  Oakland 
of  these  blocks  as  public  property  of  the  city,  the  subsequent 
legislative  enactment  empowering  the  city  to  convey  to  the 
county,  the  conveyance  to  the  county,  the  erection  of  the  public 
buildings  upon  the  land,  one  and  all  were  open  and  notorious 
acts  of  ownership,  conveying  to  all  the  world  information  of 
the  good  faith  of  the  municipal  corporations  and  of  their 
claim  of  exclusive  ownership  and  their  exercise  of  absolute 
dominion  over  the  property.  So  far  as  the  county  of  Alameda 
is  concerned,  it  has  exercised  these  acts  of  ownership  for  a 
period  of  more  than  twenty-nine  years  before  plaintiff  com- 
menced her  action,  and  for  twenty-six  years  after  the  patent 
of  the  United  States  was  issued  to  Don  Vicente  Peralta.  In 
fact  and  in  law  it  cannot  be  contended  that  the  city's  posses- 
sion, and  subsequently  the  county's,  was  that  of  a  tenant  in 
common  with  the  plaintiff.  Every  act  was  in  hostility  to  such 
a  contention,  and  the  statute  of  limitations  will  run  in  favor 
of  tenants  in  adverse  possession,  even  against  their  cotenants. 
{Gregory  v.  Gregory,  102  Cal.  53,  [36  Pac.  364].)  It  is 
concluded,  therefore,  that  appellant's  action  was  undoubtedly 
barred  by  the  statute  of  limitations.  (Code  Civ.  Proc,  sees. 
318,  319,  323,  324,  325.)  The  commencement  of  such  an 
action  as  this  after  such  a  lapse  of  time,  irrespective  of  the 
statute  of  limitations,  is  the  presentation  of  a  stale  demand. 
{Seculovich  v.  Morton,  101  Cal.  676,  [40  Am.  St.  Rep.  106, 
36  Pac.  387].) 

For  which  reasons  the  judgment  and  order  appealed  from 
are  affinned. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  4717.    Department  Two.— March  5,  1908.1 

ANN  M.  BEEBE,  Respondent,  v.  OLIVER  C  COFFIN 
et  al.,  Appellants,  and  HENRY  W.  BEEBE,  as  Admin- 
istrator of  the  Estate  of  WM.  S.  BEEBE,  Deceased, 
Respondent. 

Gift — Delivery — ^Release  op  Dominion  and  Control  —  Gifts  Causa 
Mortis — A  gift  is  a  transfer  of  personal  property  made  voluntarily 
and  without  consideration,  and  a  verbal  gift  is  not  valid  unless 
the  means  of  obtaining  possession  and  control  of  the  thing  are 
given,  nor,  if  it  is  capable  of  delivery,  unless  there  is  an  actual 
or  symbolical  delivery.  The  delivery  must  be  absolute,  that  is,  the 
donor  must  not  only  part  with  the  possession  of  the  property,  but 
must  relinquish  to  the  donee  all  dominion  and  control  over  it.  These 
requirements  hold  true  of  all  gifts,  whether  they  be  gifts  inter 
vivos  or  gifts  causa  mortis.  If  the  transfer  of  such  dominion  and 
control  is  postponed  to  some  future  date,  as  until  the  date  of  the 
death  of  the  donor,  it  becomes  thereby  no  more  than  an  unexecuted 
and  unenforceable  promise  to  make  a  future  gift. 

Id. — Distinction  between  Gifts  Causa  Mortis  and  Inter  Vivos. — The 
single  vital  distinction  between  a  gift  causa  mortis  and  a  gift  inter 
vivos  is  that  the  former,  being  in  its  nature  testamentary,  is  subject 
to  the  donor's  revocation  while  he  lives. 

Id. — Delivery  of  Release  of  Mortgage — Incomplete  Gift. — ^A  mort- 
gagee inclosed  a  release  and  satisfaction  of  the  mortgage  in  a 
sealed  envelope,  and  delivered  the  same  to  the  mortgagor,  who  had 
no  actual  knowledge  of  what  the  envelope  contained,  with  instruc- 
tions which  limited  its  taking  effect  until  after  the  death  of  the 
mortgagee.  During  the  life  of  the  mortgagee,  the  envelope  remained 
in  his  safe  deposit  box,  subject  to  his  call.  Held,  that  the  facts  were 
insufficient  to  establish  a  gift  causa  mortis  of  the  mortgage 
indebtedness. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  refusing  a  new  trial.    F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  C.  Coogan,  for  Appellants. 

Campbell,  Metson,  Drew,  Oatman  &  Mackenzie,  and  Robert 
B.  Gaylord,  for  Respondent. 
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McFAELAND,  J.— This  is  an  appeal  taken  by  Oliver  C^ 
CofBn  and  Ella  F.  CoflSn,  his  wife,  from  the  order  of  the 
court  denying  their  motion  for  a  new  trial.  The  action  was. 
commenced  by  Ann  M.  Beebe,  to  foreclose  a  mortgage  given 
by  the  Coffins  to  secure  their  promissory  note  for  one  thou* 
sand  eight  hundred  dollars.  Henry  W.  Beebe,  as  adminis- 
trator  of  the  estate  of  William  S.  Beebe,  deceased,  filed  hia 
answer  and  cross-complaint,  setting  up  an  assignment  by 
Ann  Beebe  to  his  intestate  of  the  note  and  mortgage.  The^ 
Coffins  answered,  likewise  setting  up  an  assignment  of  the 
note  and  mortgage  by  Ann  Beebe  to  William  S.  Beebe, 
deceased,  and  further  pleaded  a  satisfaction  and  release 
executed  by  William  S.  Beebe.  The  court  found  that  Ann 
Beebe  had  assigned  the  note  and  mortgage  to  William  S.. 
Beebe,  but  further  found  that  the  release  and  satisfaction, 
execution  of  whiqh  had  been  pleaded  by  the  Coffins,  had  not 
been  delivered  by  William  S.  Beebe  to  them  or  either  of 
them,  and  ordered  judgment  in  foreclosure  in  favor  of  Henrys 
W.  Beebe,  administrator  of  William  S.  Beebe 's  estate.  The 
case  is  one  turning  upon  the  completeness  of  the  execution 
of  an  attempted  gift  causa  mortis  by  William  S.  Beebe  to  the 
Coffins.*  The  case  is  free  from  the  slightest  doubt  or  taint  of 
fraud.  It  may  not  be  gainsaid  from  the  evidence  that  Wil- 
liam S.  Beebe  did  attempt  to  give  to  the  Coffins,  or  to  Oliver 
C.  Coffin,  a  release  of  the  debt,  and  the  single  question  in 
the  case  is  whether  the  court  erred  in  holding  that  the 
attempted  gift  was  incomplete  and  therefore  nugatory. 

The  facts,  concerning  which  there  is  no  controversy,  are 
that  the  Coffins  executed  a  note  and  mortgage  to  Ann  Beebe. 
William  Beebe  took  an  assignment  of  the  note  and  mortgage 
to  himself.  Oliver  Coffin  was  the  trusted  friend  and  business, 
agent  of  William  Beebe.  Beebe  procured  a  safe  deposit  box 
in  the  joint  name  of  Coffin  and  himself,  and  therein  were 
placed  valuable  personal  properties  of  Beebe.  Coffin  was  ^iven 
the  keys  to  the  box.  Whenever  Beebe  wanted  any  of  his. 
valuables  he  would  so  inform  Coffin,  and  Coffin  would  open 
the  box  and  bring  them  to  him.  The  rent  of  the  box  was  paid 
by  Beebe.  The  Coffins,  by  direction  of  Beebe,  paid  the  interest 
on  the  note  and  mortgage  to  Ann  Beebe  after  William  Beebe 
had  taken  the  assignment  of  the  note  and  mortgage.  Beebe 
was  in  ill  health  and  seemed  to  be  making  provision  for  the 
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disposition  of  his  properties  in  the  event  of  his  death.  He 
would  make  separate  packages  of  the  contents  of  the  box  and 
give  Oliver  instructions  as  to  the  dispositions  to  be  made 
of  them.  From  time  to  time  he  would  instruct  Oliver  to 
bring  him  the  contents  of  the  box,  and,  after  examination,  he 
would  make  changes  in  his  dispositions  and  directions.  Upon 
one  of  these  occasions  he  handed  to  Coffin  a  sealed  envelope 
bearing  Coffin's  name,  saying,  **Here,  Oliver,  you  take  this. 
I  shan't  want  it  any  more.  You  take  it  and  take  care  of  it 
and  put  it  in  the  safe  deposit  with  your  other  things,  and 
when  the  end  comes  you  follow  my  instructions.'*  Up  to  the 
time  of  Beebe's  death  Coffin  had  no  positive  knowledge  of 
the  contents  of  the  envelope,  but  by  inference,  gathiered  from 
statements  of  Beebe,  he  believed  that  the  envelope  contained 
a  release  of  the*  note  and  mortgage.  After  Beebe 's  death  he 
opened  the  envelope  and  found  in  fact  that  it  did  contain 
such  release,  together  with  a  note  signed  by  Beebe  and  read- 
ing as  follows:  ** Oliver  C.  Coffin:  This  document  is  to  be 
placed  on  record  immediately  after  my  death,  which  cancels 
all  claims  from  any  source,  either  principal  or  interest."  After 
Beebe  had  given  Coffin  this  sealed  envelope  Coffin  continued 
to  pay  the  interest  upon  the  note,  as  theretofore,  to  Ann 
Beebe,  and  so  continued  to  do  until  the  death  of  William 
Beebe.  He  testifies  that  he  did  this  under  William  Beebe 's 
instructions,  William  Beebe  at  the  same  time  cautioning  him 
not  to  pay  any  of  the  principal.  Beebe  never  told  Oliver  that 
he  had  executed  to  him  a  release. 

A  gift  is  but  the  transfer  of  personal  property  made  voltm- 
tarily  and  without  consideration  and  a  verbal  gift  is  not 
valid  unless  the  means  of  obtaining  possession  and  control  of 
the  thing  are  given,  or,  if  it  is  capable  of  delivery,  unless 
there  is  an  actual  or  symbolical  delivery.  (Civ.  Code,  sees. 
1146,  1147.)  And  the  delivery  must  be  absolute;  that  is, 
the  donor  must  not  only  part  with  the  possession  of  the  prop- 
erty, but  must  relinquish  to  the  donee  all  dominion  and  control 
over  it.  (14  Am.  &  Eng.  Ency.  of  Law,  p.  1019;  20  Cyc.  of 
Law  and  Proc,  p.  1195.)  This  holds  true  of  all  gifts,  whether 
they  be  gifts  inter  vivos  or  gifts  cav^a  mortis.  As  is  pointed 
out  in  Knight  v.  Tripp,  121  Cal.  674,  [54  Pac.  267],  all  gifts 
are  necessarily  inter  vivos,  since  a  living  donor  and  a  living 
donee  are  indispensable  to  a  valid  gift;  but  when  the  gift  is 
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made  in  contemplation  of  impending  death,  and  as  a  provision 
for  the  donee  in  the  event  of  such  death,  it  is  called  a  gift 
causa  mortis.  **This  designation  of  its  character  does  not, 
however,  change  the  elements  requisite  for  rendering  the  gift 
complete.  There  can  be  no  gift  without  an  intefution  to 
give,  and  a  delivery  either  actual  or  constructive  of  the  thing 
.given.''  (Knight  v.  Tripp,  121  Cal.  674,  [54  Pac.  267].) 
Thus  it  cannot  be  too  clearly  bome  in  mind  that  the  single 
vital  distinction  between  a  gift  causa  mortis  and  a  gift  inter 
vivos  is  that  the  former,  being  in  its  nature  testamentary,  is 
subject  to  the  donor's  revocation  while  he  lives.  But  the 
essential  of  delivery,  of  the  immediate  surrender  of  all  domin- 
ion and  control  over,  the  subject  of  the  gift,  is  as  absolutely 
necessary  in  the  one  class  of  gifts  as  in  the  other.  Falling 
short  of  such  unconditional  delivery,  a  gift  is  incomplete.  If 
the  transfer  of  such  dominion  and  control  is  postponed  to 
some  future  date,  as  until  the  date  of  the  death  of  the  donor, 
it  becomes  thereby  no  more  than  an  unexecuted  and  unen- 
forceable promise  to  make  a  future  gift.  (Hibbard  v.  Smith, 
67  Cal.  547,  [56  Am.  Eep.  726,  4  Pac.  473,  8  Pac.  46] ;  Daniel 
V.  Smith,  64  Cal.  346,  [30  Pac.  575] ;  Zellar  v.  Jordan,  105 
Cal.  143,  [38  Pac.  640] ;  Hart  v.  Ketchum,  121  Cal.  426,  [53 
Pac.  931] ;  PuUen  v.  Placer  Co,  Bank,  138  Cal.  169,  [94  Am. 
St  Rep.  19,  66  Pac.  740,  71  Pac.  83].)  In  illustration  of  the 
important  fact  that  immediate  and  complete  dominion  over 
the  thing  given  must  be  surrendered  by  the  donor  and  accepted 
by  the  donee,  the  cases  of  Pullen  v.  Placer  Co.  Bank,  and 
Basket  v.  Hassell,  107  U.  S.  602,  [2  Sup.  Ct.  415],  are 
instructive.  In  Pullen  v.  Placer  Co.  Bank,  a  father  had  given 
his  son  a  check  for  one  thousand  dollars,  upon  the  under- 
standing that  the  son  should  not  present  the  check  to  the  bank 
for  payment  until  after  the  death  of  the  father.  The  son 
retained  possession  of  the  check  and  did  present  it  according 
to  instructions  after  the  father's  death.  This  court  held  the 
transaction  invalid  as  a  gift,  citing  Knight  v.  Tripp  above 
referred  to,  and  saying:  **A  gift  vests  the  donee  with  the 
absolute  property  in  the  thing  given,  and  is  no  longer  subject 
to  the  control  of  the  donor.  If,  on  the  other  hand,  the  thing 
given  remains  under  the  control  of  the  donor,  or,  except  in 
the  case  of  a  gift  cau^a  mortis,  is  subject  to  his  revocation, 
his  gift  is  not  complete.    There  is  no  diflEerence,  however,  in  this 
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particular  between  a  gift  inter  vivos  and  a  gift  causa  mortis. 
In  either  case  it  is  not  complete  unless  there  is  an  actual  or 
symbolical  delivery  to  the  donee  of  the  thing  to  be  given.  In 
the  present  case  the  gift  was  verbal,  and  the  property  which 
the  father  intended  to  give  to  his  son  was  money  on  deposit 
in  the  bank.  The  check  was  not  itself  the  property  which 
the  father  intended  to  give,  but  was  merely  a  direction  to 
the  defendant  to  pay  one  thousand  dollars  to  the  son.  .  .  . 
The  check  was  not  a  symbolic  delivery  of  the  money,  but  it 
was  a  delivery  of  the  means  by  which  the  son  could  obtain 
possession  of  the  money.  It  was,  however,  subject  to  revoca- 
tion by  the  father  at  any  time  before  its  presentation  to  the 
bank,  and  was  in  fact  revoked  by  his  death."  In  Basket  v. 
Eassell,  107  U.  S.  602,  [2  Sup.  Ct.  415],  it  is  said:  **The 
instrument  or  document  must  be  delivered  to  the  donee,  so  as 
to  vest  him  with  an  equitable  title  to  the  fund  it  represents, 
and  to  divest  the  donor  of  all  present  control  and  dominion 
over  it,  .  .  .  and  a  delivery  which  does  not  confer  upon 
the  donee  the  present  right  to  reduce  the  fund  into  possession 
by  enforcing  the  obligation  according  to  its  terms  will  not 
suflSce." 

Measured  by  these  indisputable  standards,  the  conclusion  is 
irresistible  that  the  attempted  gift  in  this  instance  fell  short 
of  completeness.  The  release  was  in  a  sealed  envelope.  The 
donee  had  no  actual  knowledge  as  to  what  the  envelope  con- 
tained. Still  less  did  he  have  any  present  and  absolute  right 
to  such  dominion  and  control  over  the  release  as  would  have 
justified  him  in  placing  it  of  record  during  the  lifetime  of 
Beebe.  Both  parties  to  it  concurred  in  the  understanding  that 
the  transaction,  whatever  it  was,  evidenced  by  the  sealed 
envelope,  was  not  to  take  effect  until  after  Beebe 's  death,  and 
the  sealed  envelope  remained  in  Beebe 's  box  with  Beebe 's 
other  personal  effects,  subject  to  his  call,  and  subject  also  to 
such  change  in  disposition  as  he  might  decide  to  make  of  it, 
and  as  in  fact  he  did  make  of  other  of  his  personal  effects 
therein  contained.  Under  circumstances  thus  shown,  the  find- 
ing of  the  court  against  the  completeness  and  delivery  of  the 
attempted  gift  may  not  here  be  disturbed,  for  which  reason 
the  order  appealed  from  is  afl&rmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 
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[Sac  No.  1586.    In  Bank.— March  6,  1908.] 

RICKEY  LAND  AND  CATTLE  COMPANY,  AppeUant,  ▼. 
C.  P.  GLADER,  Respondent. 

WATXB-BIOHTS — JUDOMINT  ORDERED  FOR  PLAINTIIT — FINDINGS — EXCUS- 
ABLE Neglect  to  Procure  and  Enter  Judgment — Dismissal — 
Abuse  of  Discretion. — ^Where  the  court  after  trial  of  an  action  by 
a  riparian  owner  to  enjoin  a  diversion  of  the  stream,  ordered  judg- 
ment for  plaintiff,  and  detailed  findings  were  prepared  by  a  non- 
resident attorney,  and  sent  to  associate  counsel  for  signature  and 
judgment,  and  in  the  absence  of  such  counsel,  an  inexperienced 
attorney  in  his  o£Sce  secured  the  signed  filing  of  the  findings,  but 
by  excusable  neglect  failed  to  obtain  and  enter  judgment  for  more 
than  six  months,  it  was  an  abuse  of  discretion  for  the  court,  on 
motion  of  defendant,  who,  as  a  continuiog  trespasser,  was  not 
injured,  but  benefited  by  the  delay,  in  entering  judgment  enjoin- 
ing the  trespass,  to  dismiss  the  action  for  such  neglect,  and  thereby 
depriye  the  plaintiff  of  the  just  fruits  of  a  judgment  to  which  he 
was  entitled. 

Id. — Appeal  from  Dismissal  after  Sixty  Days — Review  of  Evidence 
BEFORE  Trial  Court — Construction  of  Code. — Though  the  appeal 
from  the  judgment  of  dismissal  was  taken  after  the  lapse  of  sixty 
days,  the  court  may  review  the  evidence  which  was  before  the 
trial  court  when  the  dismissal  was  ordered.  Such  judgment,  being 
without  findings,  and  without  an  opportunity  to  the  appellant  to 
prepare  a  record,  under  sections  648  and  649  of  the  Code  of  Civil 
Procedure,  is  not  an  "exception  to  the  decision  or  verdict"  within 
the  meaning  of  section  939  of  the  Code  of  Civil  Procedure. 

APPEAIj  from  a  judgment  of  the  Superior  Court  of  Mono 
County  dismissing  an  action.    J.  D.  Murphy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  P.  Peck,  Wm.  0.  Parker,  and  Chas  C.  Boynton,  for 
Appellant. 

R.  S.  Miner,  and  J.  P.  Langhorne,  for  Respondent. 

HENSHAW,  J. — ^Plaintiff,  the  owner  of  certain  lands  in 
Mono  County  riparian  to  a  watercourse,  brought  its  action 
to  enjoin  defendant  from  illegally  diverting  the  waters  of 
this  stream  above  plaintiff's  land.  The  action  was  tried  be- 
fore the  court  and  submitted.    Thereafter  the  court,  after 
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mature  consideration,  ordered  judgment  for  plaintiff,  de- 
creeing that  each  party  should  bear  and  pay  its  own  costs. 
Detailed  findings  and  conclusions  of  law  were  signed  and 
filed  upon  the  nineteenth  day  of  August,  1905.  No  judg- 
ment was  entered  and  no  request  that  a  judgment  be  en- 
tered was  made  within  the  six  months  thereafter,  as  con- 
templated by  section  581,  subdivision  6,  of  the  Code  of  Civil 
Procedure.  On  the  tenth  day  of  March  following  the  defend- 
ant moved  the  court  to  dismiss  the  action,  under  the  author- 
ity of  this  section.  The  court  granted  the  motion  and  a 
judgment  of  dismissal  was  entered.  Prom  this  judgment  of 
dismissal  plaintiff  has  appealed,  taking  his  appeal  more  than 
sixty  days  after  the  entry  of  the  judgment.  To  the  hearing 
of  the  appeal  respondent  first  objects  that  the  evidence  which 
was  before  the  trial  court  may  not  here  be  considered,  since 
the  appeal  was  taken  more  than  sixty  days  after  the  rendi- 
tion of  the  judgment.  (Code  Civ.  Proc.,  sec.  939.)  But  a 
judgment  of  dismissal  such  as  this,  without  findings  of  fact 
and  without  opportunity  to  the  appellant  to  prepare  a  record, 
as  contemplated  and  required  by  sections  648  and  649  of 
the  Code  of  Civil  Procedure,  is  not  "an  exception  to  the  de- 
cision or  verdict"  within  the  contemplation  of  section  939, 
Code  of  Civil  Procedure.  {Falkner  v.  Hendy,  107  Cal.  52, 
[40  Pac.  21,  386].)  In  such  a  case  as  this,  either  this  court 
must  have  the  power  to  review  the  judgment  of  dismissal 
upon  the  evidence  which  was  before  the  trial  court,  or  the 
right  of  appeal  becomes  a  vain  and  empty  thing,  and  the  de- 
cision granting  a  motion  to  dismiss,  which  motion  under 
the  statute  is  addressed  to  the  discretion  of  the  court,  can 
never  be  corrected,  however  glaring  the  abuse  of  such  dis- 
cretion may  be. 

With  the  evidence  then  before  us,  we  come  to  consider 
whether  or  not  in  this  instance  the  court  did  abuse  its  dis- 
cretion in  granting  the  motion. 

In  the  years  that  section  581,  subdivision  6,  of  the  Code 
of  Civil  Procedure,  has  been  a  part  of  the  law  of  this  state, 
no  case  has  come  before  this  court  where  a  dismissal  has 
been  granted  under  it.  In  every  case  where  a  dismissal  of 
the  action  has  been  denied,  the  discretionary  ruling  of  the 
trial  court  has  been  upheld.  {Neikaus  v.  Morgan,  (Cal.)  45 
Pac  25S;  Rosenthal  v.  McMann,  93  CaL  505,  [29  Pac.  121] ; 
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In  re  McDevitt,  95  Cal.  17,  [30  Pac.  101] ;  Marshall  v.  Taylor, 
97  Cal.  422,  [32  Pac.  616] ;  San  Jose  B.  Co.  v.  San  Jose  L,  dt 
W.  Co.y  126  Cal.  322,  [58  Pac.  824].) 

Coming  then  to  consider  whether  or  not,  nnder  the  facts 
presented,  the  court  abused  its  discretion  in  dismissing  the 
action,  it  is  made  to  appear  that  the  plaintiff  was  represented 
by  attorneys  having  offices  in  different  counties.  The  action 
was  tried  in  Mono  County.  One  of  these  attorneys  was  Wil- 
liam 0.  Parker,  whose  office  was  at  Bridgeport,  the  county 
seat  of  Mono  County.  James  F.  Peck,  another  of  the  at- 
torneys, had  his  office  in  San  Francisco.  On  him  was  imposed 
the  duty  of  the. preparation  of  the  findings  of  fact  and  con- 
clusions of  law.  This  duty  he  performed,  forwarding  these 
papers  to  his  associate,  Mr.  Parker,  at  Bridgeport.  Mr. 
Parker  at  the  time  was  absent  from  the  state.  In  his  office 
was  his  son,  a  young  attorney.  He,  in  the  absence  of  his 
father,  caused  the  findings  of  fact  and  conclusions  of  law  to 
be  filed,  but  failed  and  neglected  to  demand  judgment.  Mr. 
Peck  and  Mr.  Parker  both  believed  that  judgment  had  been 
entered,  and  received  no  intimation  to  the  contrary  until 
served  with  notice  of  motion  for  dismissal  of  the  action.  Im- 
mediately upon  receiving  this  notice  they  sought  to  have 
judgment  entered,  but  were  refused.  We  have,  then,  a  case 
fully  and  elaborately  heard  upon  its  merits,  after  trial  con- 
suming three  weeks  of  time.  We  have  abundant  evidence 
that  the  neglect  or  inadvertence  of  appellant's  attorneys 
did  not  arise  either  in  wantonness  or  indifference,  but  was 
the  result  of  the  unexpected  circumstance  that  the  matter 
of  demanding  judgment  was  left  to  a  young  and  inexperi- 
enced attorney,  who  failed  to  make  the  demawd.  Under  such 
circumstances  it  will  unhesitatingly  be  said  that  it  was  an 
abuse  of  discretion  of  the  court  to  dismiss  an  action  and  to 
deprive  a  litigant  of  the  just  fruits  of  a  judgment  to  which 
he  was  entitled  after  full  and  fair  trial,  unless,  upon  the 
other  hand,  some  injury  and  wrong  may  be  shown  to  have 
resulted  to  the  moving  party,  which  would  render  it  in- 
equitable that  a  judgment,  after  the  lapse  of  six  months, 
should  be  given  to  the  prevailing  party.  Otherwise  not  a 
dismissal  of  the  action,  but,  at  the  most,  the  imposition  of 
terms  for  the  entry  of  a  judgment,  is  all  that  justice  could 
squire. 
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We  look  in  vain,  however,  to  discover  any  injury  which 
respondent  could  have  suffered  by  appellant's  failure  to  have 
the  judgment  entered,  and,  indeed,  as  disclosed,  not  only  did 
respondent  suffer  no  injury,  but  he  received  a  positive  bene- 
fit. First,  as  to  injury,  it  may  be  said  in  passing,  that  respond- 
ent himself  could  have  prevented  any  by  a  demand  upon 
his  part  that  judgment  be  entered,  and  the  fees  for  such 
entry  would  have  been  recoverable  against  plaintiff  in  the 
event  of  success  upon  appeal.  That  the  defendant  sustained 
no  injury  by  the  failure  to  enter  judgment,  but  in  fact  was 
benefited  thereby,  is  made  apparent  from  the  following 
facts:  The  order  for  judgment  declared  him  a  trespasser, 
illegally  depriving  plaintiff  of  the  waters  of  a  stream.  Until 
such  judgment  was  entered,  he  was  under  no  legal  duty  to 
cease  his  trespass.  So  long,  then,  as  the  judgment  remained 
unentered,  he  could,  and  doubtless  did,  continue  in  the  use 
of  water  to  which  the  findings  and  conclusions  of  the  court 
decreed  that  he  was  not  entitled.  That  this  is  clearly  so  is 
demonstrated  by  the  correspondence  which  passed  between 
defendant  and  his  attorneys  touching  the  appeal  in  the  case. 
In  one  of  these  letters  (contemplating  an  appeal)  it  is  said: 
'Ton  can  get  use  of  water  for  two  or  three  years.  Might 
get  a  compromise,  as  it  would  cost  Rickey  quite  a  sum  to 
fight  the  appeal."  And  Mr.  Miner,  attorney  for  defendant, 
testifies  at  the  hearing:  ** After  that  time  my  client  wanted 
to  know  if  there  was  an  injunction  against  him  using  the 
water,  and  if  he  would  be  guilty  of  contempt  of  court  in 
using  it ."  As  suggested  by  one  of  the  foregoing  quotations, 
an  appeal,  if  taken,  would  have  been  for  vexatious  delay  and 
to  force  a  compromise.  This  is  even  more  plainly  shown  by 
further  letters  from  the  defendant's  attorney  to  his  client 
Thus  he  writes.  "It  is  for  you  to  decide  if  it  is  worth  the 
cost,  which  would  be  five  or  six  hundred  dollars  by  the  time 
it  went  through  the  supreme  court,  and  unless  that  court 
modifies  its  decision  on  riparian  rights  you  would  lose." 
Again,  "As  I  wrote  you  before,  it  will  cost  from  four  to  six 
himdred  dollars  to  carry  the  case  through  the  supreme  court 
and  to  try  to  get  that  court  to  modify  the  doctrine  of  riparian 
rights."  And  finally  defendant's  attorney  testifies:  "As 
an  inducement  on  my  part  which  might  influence  Rickey  to 
settle  the  Glader  case,  I  stated  to  Mr.  Parker,  in  substance, 
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something  to  the  effect  that  in  any  event  if  Rickey  did  not 
settle  the  Glader  case,  we  would  appeal  from  the  judgment 
and  keep  the  case  going  for  some  time."  Bearing  in  mind 
that  respondent  on  this  appeal  was  not  deprived  even  of 
costs,  since  by  the  order  for  judgment  each  side  was  to 
bear  its  own  costs,  it  is  manifest  that  he  was  injured  in  no 
way,  but  was  positively  benefited  by  the  failure  of  plaintiff 
to  have  the  judgment  recorded. 

The  judgment  of  dismissal  is  reversed  and  the  cause  re- 
manded with  directions  to  the  trial  court  to  permit  plaintiff, 
upon  payment  of  proper  costs,  to  cause  entry  of  judgment 
to  be  made  in  consonance  with  the  findings  of  fact  and  con- 
clusions of  law  heretofore  filed  in  the  action. 

Shaw,  J.,  SIoss,  J.,  Angellotti,  J.,  and  Lorigan,  J.,  con- 
curred. 


[8.  F.  No.  4642.    Department  Two.— March  9,  1908.] 

GEORGE  ENGWICHT,  Respondent,  v.  PACIFIC  STATES 
LIFE  ASSURANCE  COMPANY,  Respondent,  and 
TRUMAN  REEVES,  Treasurer  of  State,  Appellant; 
J.  H.  T.  WATKINSON,  Intervener,  Respondent 

larz  INSUBANCX — Assessment  Plan — Trust  Fund — ^"Contbact  Hoij>- 

EE8"  —  CONSTEUCTION       OF       STATUTE  —  DEBENTURE       CJONTEACTS  — 

Options. — Under  the  provisions  of  the  law  of  1891  (Stats.  1891,  p. 
126),  regulating  life  insurance  by  corporations  formed  to  carrj  on 
the  business  of  "mutual  insurance  on  the  assessment  plan,"  and 
requiring  the  deposit  of  a  secured  trust  fund,  the  securities  for 
which  were  to  be  deposited  with  the  state  treasurer,  and  the  prin- 
cipal sum  was  to  be  *'held  in  trust  for  the  contract  holders  of  such 
corporation,"  the  term  "contract  holders"  imports  holders  of  con- 
tracts of  life  insurance,  and  does  not  include  general  creditors,  or 
holders  of  "debenture  contracts,"  who  have  loaned  money  thereto, 
with  mere  options  at  maturity  to  take  a  life  annuity,  or,  if  in 
health,  a  paid  up  policy,  and  who  have  no  interest  in  the  trust 
fund,  until  all  holders  of  insurance  have  been  paid  therefrom. 
Id.— Action  by  Holder  or  Insurance  to  Charge  Fund — Creditors' 
Bill— Necessary  Parties— Action  by  Court — Interpleader. — 
AH  holders  of  contracts  of  insurance  are  entitled  to  share  ratably 
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in  the  trust  funds;  and  they  are  all  necessary  parties  to  a  distribu- 
tion thereof,  which  cannot  be  had  except  upon  a  bill  in  equity  in 
the  nature  of  a  creditor's  bilL  One  of  them  may  invoke  the  aid 
of  equity  in  enforcing  his  demand,  but  the  court,  with  the  corpora- 
tion defendant  and  its  books  before  it,  should  determine  what 
other  persons  are  entitled  to  share  in  the  trust  fund,  and  invite 
or  compel  their  presence  and  participation  by  interpleader. 

Id. — Powi*  or  Court  upon  Heabinq  of  Creditoe's  Bill — Distbibutiom 
OF  Fund— Beceivee. — ^Upon  the  hearing  of  the  creditor's  bill,  witb 
all  the  parties  interested  in  the  fund  before  it,  the  court  may  make- 
equitable  distribution  of  the  funds,  and  may  appoint  a  receiver 
to  carry  that  distribution  into  effect. 

Id. — Substitute  Method  not  Pebmissible. — The  method  adopted  by  tho- 
courts,  of  appointing  a  receiver  at  the  instance  of  one  party,  with 
a  command  to  all  persons  claiming  any  interest  in  the  fund  to> 
appear  and  show  cause  within  sixty  days,  is  not  a  permissible 
substitute  for  bringing  them  all  in  as  necessary  parties  to  the^ 
distribution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the^ 
City  and  County  of  San  Francisco,  and  from  an  order  appoint- 
ing a  receiver.    John  A.  Hosmer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

U.  S.  Webb,  Attorney-General,  and  Geo.  A.  Sturtevant^ 
Deputy  Attorney-General,  for  Appellant. 

* 

Under  the  causes  of  action  alleged  ia  the  complaint  and" 
by  the  intervener,  the  court  had  no  jurisdiction  to  appoint  a. 
receiver  of  the  trust  fund.  (Civil  Code  sections  453  d.  and  p. ; 
Code  of  Civil  Procedure,  sec.  564;  Havemeyer  v.  Superior- 
Court,  84  Cal.  327,  18  Am.  St.  Rep.  192,  24  Pac.  121;  State 
Inv.  etc,  Co.  v.  Superior  Court,  101  Cal.  135,  35  Pac.  549  ^ 
San  Jose  Bank  v.  Bank  of  Madera,  121  Cal.  543,  54  Pac.  85  ^ 
White  V.  White,  130  Cal.  599,  80  Am.  St.  Rep.  150,  62  Pac. 
1062.)  The  intervener  had  no  standing  as  such  to  intervene. 
(Code  Civ.  Proc.,  sec.  387.  Bilby  v.  McKenzie,  112  Cal.  143,. 
44  Pac.  341;  Isaacs  v.  Jones,  121  Cal.  257,  53  Pac.  793,  1101; 
Rossi  V.  Superior  Court,  114  Cal.  371,  46  Pac.  177;  Wheat 
V.  Bank  of  Calif omia,  119  Cal.  4,  50  Pac.  842,  51  Pac.  47.) 
The  intervener  has  no  contract  of  life  insurance,  but  one 
of  loan  merely.  The  options  do  not  affect  its  character. 
The  respondents  have  no  lien  on  the  funds  in  the  hands  of: 
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appellant.     {San  Francisco  Savings  Union  v.  Long,  123  Cal» 
107,  55  Pac.  708.) 

Jellett  &  Meyerstein,  for  Plaintiff,  Respondent. 

The  plaintiff  had  the  right  to  institute  this  suit,  and  if 
there  were  other  claimants  they  should  have  been  set  up  in 
the  answer,  and  have  been  brought  in  as  parties.  {Kruger 
V.  Life  and  Annuity  Assoc,  106  Cal.  98,  39  Pac.  213;  San 
Francisco  Savings  Union  v.  Long,  123  Cal.  110,  55  Pac.  708.) 

Aitken  &  Aitken,  for  J.  H.  T.  Watkinson,  Intervener,  Re* 
spondent. 

The  contract  with  plaintiff  ran  for  life  insurance  at  a 
single  premium,  in  the  nature  of  endowment  insurance. 
(Cook  on  Life  Insurance,  sec.  107;  11  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  p.  26;  Endowment  &  Benevolent  Soc.  v.  State,, 

35  Kan.  253,  10  Pac.  872,  878 ;  San  Francisco  Savings  Union 
V.  Long,  123  Cal.  115,  118,  55  Pac.  708;  Briggs  v.  McCulloch,. 

36  Cal.  542.) 

THE  COURT.— Plaintiff  brought  his  action  as  a  policy- 
holder against  the  defendant  life  assurance  company,  to 
have  determined  the  amount  due  him  under  his  policy,  to 
have  that  amount  declared  a  lien  upon  the  fund  of  five 
thousand  dollars  on  deposit  with  the  defendant  Reeves  a» 
state  treasurer  of  the  state  of  California,  and  to  have  judg- 
ment that  4he  state  treasurer  pay  the  same  out  of  the  trust 
fund  of  five  thousand  dollars  in  his  possession.  The  defendant 
assurance  company  is  one  of  those  organized  under  the  pro- 
visions of  the  statutes  of  1891  (p.  106)  and,  following  the- 
life  history  of  most  of  the  companies  of  its  kind,  became  as- 
is  alleged,  insolvent,  its  only  assets  being  the  five-thousand- 
dollar  trust  fund  in  the  hands  of  the  treasurer 

J.  H.  T.  Watkinson  filed  his  complaint  in  intervention, 
alleging  that  he  was  the  owner  and  holder  of  a  certain 
debenture  issued  to  him  by  the  company.  He  alleged  the 
failure  of  the  life  assurance  company  to  comply  with  the- 
conditions  of  its  contract  as  evidenced  by  the  debenture^ 
further  averred  the  assurance  company  was  insolvent  and 
had  no  Burplus  to  be  apportioned,  that  its  only  asset  was  the- 
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trust  fund  of  five  thousand  dollars  in  the  possession  of  the 
state  treasurer,  and  that  he  was  entitled  to  resort  to  this 
fund  for  the  payment  of  his  demand.  He  in  turn  sought 
judgment  for  the  amount  due  him  under  his  debenture,  and 
prayed  that  a  receiver  be  appointed  to  take  possession  of 
the  fund  in  the  hands  of  the  state  treasurer  and  to  dispose  of 
it  under  the  directions  of  the  court.  The  court  found  in 
accordance  with  the  allegations  of  plaintiff's  complaint  and 
of  the  complaint  in  intervention,  adjudged  plaintiff  to  be 
entitled  to  the  sum  of  two  hundred  and  thirty-six  dollars, 
and  the  intervener  to  be  entitled  to  the  sum  of  eight  hundred 
and  forty-eight  dollars,  decreed  that  these  sums  be  first  and 
preferred  charges  against  the  trust  fund  of  five  thousand 
dollars  held  by  the  treasurer,  appointed  a  receiver,  directed 
the  treasurer  to  pay  the  five  thousand  dollars  to  the  receiver 
and  directed  that  the  receiver,  after  receiving  the  fund, 
give  due  and  proper  notice  requiring  all  persons  having  or 
claiming  any  interest  in  the  fund  to  be  and  appear  herein 
within  sixty  days  and  show  what  right,  title,  or  interest  they 
or  each  of  them  have  or  claim  to  have  in  and  to  said  fund. 
From  this  judgment  the  treasurer  of  the  state  appeals. 

The  rights  of  the  intervener  may,  with  advantage,  first 
be  considered  and  disposed  of.  The  law  of  1891,  under  which 
this  corporation  was  organized,  received  detailed  consideration 
at  the  hands  of  this  court  in  San  Francisco  Savings  Union  v. 
Long,  123  Cal.  107,  [55  Pac.  708] .  So  far  as  concerns  the  right 
of  this  intervener,  the  following  extracts  from  that  law  are 
pertinent : 

"Sec.  1.  Every  contract  whereby  a  benefit  may  accrue  to 
a  party  or  parties  therein  named  upon  the  death  or  physical 
disability  of  a  person  insured  thereunder,  or  for  the  pay- 
ment of  any  sums  of  money  dependent  in  any  degree  upon 
the  collection  of  assessments  or  dues  from  persons  holding 
similar  contracts,  shall  be  deemed  a  contract  of  mutual 
insurance  upon  the  assessment  plan.  Such  contracts  must 
show  that  the  liabilities  of  the  insured  thereunder  are  not 
limited  to  fixed  premiums. 

"Sec.  2.  Corporations  may  be  formed  ...  to  carry  on  the 
business  of  mutual  insurance  upon  the  assessment  plan.  .  .  . 
No  such  corporation  shall  issue  contracts  of  insurance  until 
at  least  200  persons  •  •  .  have  paid  to  the  treasurer  .  .  . 
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the  sum  of  $5,000.  This  sum  shall  be  invested  in  bonds  or 
Becurities  .  .  .  Said  bonds  or  securities  .  .  .  shall  be  placed 
.  .  .  with  the  state  treasurer,  and  the  principal  sum  shall 
be  held  in  trust  for  the  contract  holders  of  such  corpora- 
tion. .  .  ." 

Section  1  above  quoted  contemplates  a  scheme  of  insur- 
ance against  accident,  disability,  or  death,  whereby  the  in- 
sured shall  pay  no  fixed  annual  premium,  but  shall  be 
liable  in  the  proportion  which  his  insurance  bears  to  the  in- 
surance of  his  fellows  holding  like  insurance.  Hence  the  pro- 
vision that  these  contracts  of  insurance  must  show  that  the 
liabilities  of  the  insured  are  not  limited  to  fixed  premiums, 
but  will  be  as  much  or  as  little  as  may  be  necessary  to  make 
good  the  insurer's  outlay  whenever  the  insurer  is  called 
upon  to  pay  a  claim.  The  provision  of  section  2  that  the 
five-thousand-doUar  fund  deposited  with  the  state  treasurer 
shall  be  held  in  trust  for  the  contract  holders  of  such  cor- 
poration, means,  first,  that  when  the  contingency  arises 
whereby  resort  may  equitably  be  had  to  this  fund,  all  con- 
tract holders  will  be  entitled  to  share  ratably  in  it,  and, 
second,  that  "contract  holders"  within  the  meaning  of  the 
section  are  not  the  general  creditors  of  the  company, 
though  the-  company's  debts  to  them  may  be  evidenced  by 
contract,  but  are  the  holders  of  insurance  contracts  issued 
by  the  company  within  the  scope  of  its  authority  under  this 
law. 

The  first  and  determinative  question  to  be  answered  as  to 
this  intervener  is  whether  or  not  he  is  such  a  contract  holder. 
The  reading  of  his  contract  compels  an  answer  in  the  nega- 
tive. The  debenture,  which  is  his  contract  with  the  company 
and  upon  which  he  bases  his  right  to  share  in  the  fund  as  a 
contract  holder,  provided  that  the  assurance  company  prom- 
ised to  pay  at  its  office  eight  hundred  dollars  two  years  after 
date,  with  interest  at  the  rate  of  six  per  cent  per  annum. 
This  in  its  essence  was  the  contract.  True,  the  contract  was 
confused,  clouded,  and  befogged  by  other  provisions  usually 
found  in  the  contracts  of  companies  such  as  this,  but  none 
the  less,  stripped  of  these  obscuring  veils,  such,  and  such  only, 
was  the  contract.  To  illustrate,  the  debenture  provided 
that  the  purchaser  (called  the  subscriber),  should  at  the 
maturity  of  the  obligation  be  entitled,  besides  principal  and 
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interest,  to  a  surplus  then  to  be  apportioned.  But  it  is  im- 
possible that  there  could  be  a  surplus  in  any  true  sense  to  an 
assurance  corporation  operating  upon  the  mutual  assessment 
plan.  Attached  to  this  so-called  debenture  are  two  interest 
coupons,  reciting  that  the  assurance  company  will  pay  the 
beneficiary  under  this  debenture  forty-eight  dollars  (the 
amount  of  the  annual  interest)  at  its  office,  subject  to  the 
provisions  of  the  contract.  Hereby,  as  well  as  by  the  title 
** debenture'*,  there  is  an  attempt  to  clothe  the  transaction 
with  something  of  the  characteristics  of  a  bond.  Yet,  as  a 
bond,  it  lacks  the  essentials  of  carrying  a  lien  or  mortage 
upon  any  of  the  property  of  the  promisor.  Numerous  other 
provisions  are  supposed  to  be  added  to  this  contract  by  refer- 
ence. Thus,  it  is  declared  that  "the  privilege  and  provisions 
placed  by  the  company  on  the  next  page  and  in  the  interest 
coupons  hereto  attached,  are  conditions  precedent  to  and  are 
part  of  this  contract  as  fully  as  if  they  were  recited  at  length 
over  the  seal  and  signature  hereto  affixed."  A  consideration 
of  these  provisions  and  conditions  demonstrate  that,  touch- 
ing this  contract,  they  are  but  for  purposes  of  confusion 
only.  There  is,  for  example,  a  non-forfeiture  clause.  But 
there  can  be  no  possible  forfeiture  against  a  man  who  has 
fulfilled  every  obligation  in  his  contract  by  lending  to  an- 
other a  given  amount  of  money  payable  with  interest  at  a 
-specified  time.  There  is  a  provision  also  for  reinstatement 
which  declares  that  after  this  debenture  has  been  in  force  one 
year  it  may  be  reinstated  within  six  months  after  first  default 
in  the  payment  of  any  installment.  But  there  were  no  in- 
stallments to  be  paid.  There  could  be  no  default,  and  this 
clause  also  serves  but  to  "darken  counsel  by  words  without 
wisdom."  Again,  in  the  ''subscription"  which  is  made  a 
part  of  this  contract  it  is  provided  that  the  debenture  sub- 
scribed for  is  to  be  issued  on  the  mutual  plan  of  participa- 
tion in  profit*  and  the  installment  payments  are  not  limited 
to  fixed  premiums.  Here  is  an  attempt  to  comply  with,  and, 
in  the  same  sentence,  to  evade  the  provision  of  section  1 
of  the  act  of  1891,  to  the  effect  that  such  contracts  must 
show  that  the  liabilities  of  the  insured  thereunder  are  not 
limited  to  fixed  premiums.  In  the  first  place,  the  holder  of 
such  a  debenture  is  not  an  insured  at  all,  and,  in  the  second 
place,  having  simply  loaned  his  money  to  the  company,  he 
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it  not  liable  for  any  premiums  whatsoever,  whether  fixed  or 
to  be  determined  by  assessment.  Only  in  the  last  clause 
at  the  end  of  this  contract  is  there  the  slightest  reference  to 
insurance,  and  that  is  found  in  the  following  sentence:  ''At 
maturity,  if  the  subscriber  be  then  living  and  if  the  proceeds 
of  the  debenture  are  not  withdrawn  in  cash,  the  entire 
Talue  of  the  debenture  and  surpluis  may  be  converted  into 
an  annuity  for  life  or  may  (subject  to  a  satisfactory  certifi- 
cate of  good  health)  be  converted  into  a  paid-up  policy  of 
life  insurance."  But  this  may  not,  by  the  most  liberal  con- 
struction, be  distorted  into  a  life  insurance  policy.  It  is 
merely  an  option  extended  to  the  owner  of  the  debenture  to 
take  a  policy  in  lieu  of  the  money  if  he  shall  so  desire.  It 
follows  herefrom  that  the  intervener  has  no  claim  upon  the 
fund  until  the  claims  of  all  the  contract  holders  have  been 
satisfied. 

Coming  now  to  the  complaint  of  plaintiff,  it  will  be  remem- 
bered that  the  appointment  of  a  receiver  is  not  sought,  the 
prayer  of  the  complaint  being  merely  that  the  amount  found 
due  to  plaintiff  be  declared  a  lien  upon  and  payable  out  of 
the  five-thousand-dollar  fund,  and  that  Truman  Reeves,  as 
treasurer  of  the  state,  be  ordered  to  pay  the  judgment  out 
of  such  fund.  This  form  of  action  draws  support  from  the 
case  of  Kruger  v.  lAfe  and  Annuity  Association,  106  Cal  98, 
[39  Pac.  213].  But  the  views  expressed  in  that  case  are  in 
irreconcilable  conflict  with  those  set  forth  in  the  later  case 
of  Savings  Union  v.  Long,  123  Cal.  107,  [55  Pac.  708].  It  is 
there 'held,  in  brief,  that  the  five- thousand-dollar  fund  is  a 
trust  fund  to  be  ratably  distributed  amongst  all  the  claimants 
entitled  to  share  in  it.  Such  a  distribution  eannot  be  had 
except  in  an  action  in  the  nature  of  a  creditor's  bill,  upon 
the  hearing  of  which,  and  with  all  the  parties  interested  in 
the  fund  before  it,  the  court  may  make  equitable  distribution 
of  the  fund  and  appoint  a  receiver  to  carry  that  distribution 
into  effect.  The  method  adopted  by  the  court  in  this  instance, 
of  appointing  a  receiver  with  the  command  to  all  persons 
claiming  any  interest  in  the  fund  to  appear  and  show  cause 
within  sixty  days,  is  not  a  permissible  substitute  for  the  pro- 
cedure prescribed  in  Savings  Union  v.  Long.  No  doubt  may 
be  entertained  of  the  right  of  the  plaintiff  under  these  circum- 
stances to  invoke  the  aid  of  equity  in  enforcing  his  demand, 
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but  it  will  be  a  simplie  matter  for  the  court,  with  the  corpora- 
tion defendant  and  its  books  before  it,  to  cause  a  determination 
to  be  made  of  any  and  all  other  persons  entitled  to  share  in 
the  trust  fund,  and  invite  or  compel  their  presence  and 
participation  by  interpleader  in  the  action. 

For  which  reasons  the  judgment  and  order  appealed  from 
are  reversed  and  the  cause  remanded  for  further  proceedings 
in  conformity  with  the  foregoing  views. 


[8.  F.  No.  4433.     Department  Two.— March  9,  1908.] 

JOHN  E.  BOLLINQER,  Respondent,  v.  GEORGE  Y.  BOL- 
LINGER,  Appellant. 

Motion  fob  New  Twal — Settlement  of  Bill  of  Exceptions — Failurs 
TO  Present  in  Time — Waiver  of  Objection. — Where,  after  notice 
of  the  settlement  of  a  bill  of  exceptions  on  motion  for  new  trial 
before  the  judge  the  opposing  counsel  appeared,  and  the  counsel 
for  the  moving  party,  through  inadvertence  failed  to  be  present  at 
the  time  appointed,  and  was  informed  that  the  judge  had  sug- 
gested that  the  parties  endeavor  to  settle  the  bill  between  them- 
selves, to  which  the  opposing  counsel  made  no  objection,  and  agreed 
for  a  meeting  for  settlement,  at  which  he  first  objected  that  the 
bill  was  not  presented  in  time,  and  urged  such  objection  at  the 
hearing,  his  subsequent  objection  came  too  late,  and  was  waived. 

Id. — Motion  to  Dismiss — Action  of  Court  in  Denying  Motion  fob 
New  Trial — Exculpation  from  Negligence. — Where,  at  the  hear- 
ing of  the  motion  for  a  new  trial,  the  opposing  counsel  moved  to 
dismiss  the  motion  for  failure  to  present  the  bill  of  exceptions  in 
time,  and  the  order  of  the  court  at  the  hearing,  merely  denied  the 
motion  for  a  new  trial,  its  order  in  effect  exculpated  the  counsel 
for  the  moving  party  from  the  charge  of  negligence. 

Id. — ^Appeal  from  Order  Denying  Motion — Preliminary  Objection 
TO  Hearing. — A  preliminary  objection  to  the  hearing  of  the  appeal, 
from  the  order  denying  the  new  trial,  that  the  bill  of  exceptioiif 
was  not  presented  in  time,  is  without  merit. 

Action  for  Money  by  Assignee — Compromise  of  Cross-Complaint 
between  Parties  to  Another  Suit — Conflict — Voluntary  Dis- 
missal— Error  in  Excluding  Deposition. — In  an  action  by  an 
assignee  to  recover  money  aUeged  to  be  due  to  his  assignor 
for  money  agreed  to  be  paid  for  compromise  of  a  cross-complaint 
in    another    suit,    upon    dismissal    thereof,    where    the    evidence   is 
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sharply  eonflicting  as  to  whether  such  eompromise  was  made,  or 
the  erosB-complaint  was  Toluntarilj  dismissed  without  promise,  it 
was  prejudicial  error  to  exclude  an  admissible  deposition,  proving 
an  admission  bj  plaintiff's  assignor  that  iK  dismissed  the  suit,  be- 
cause  he  wanted  to,  knd  was  glad  of  it,  and  never  received  a  cent  nor 
the  promise  of  a  cent  for  it. 

Id. — Taking  of  Deposition — Jurisdictional  Steps  Complied  With — 
Clerical  Misprision  in  Form  of  Notice  —  Objection  —  Waiver 
FY  Cross-Exaaunation.  —  Where  the  proper  jurisdictional  steps 
to  the  taking  of  the  deposition  were  complied  with,  and  the 
proper  aflSdavit,  required  by  section  2031  of  the  Code  of  Civil  Pro- 
cedure had  been  made;  but  in  service  of  the  notice  and  papers,  there 
was  a  clerical  misprision  in  omitting  the  name  of  the  officer  before 
whom  the  affidavit  was  made,  objection  thereto  was  waived  by 
attendance  of  the  opposing  counsel  at  the  taking  of  the  deposition, 
and  taking  part  in  the  cross-examination  of  the  witness,  notwith- 
standing a  previous  preliminary  objection  to  the  examination  of  the 
witness,  on  the  ground  of  defect  in  the  notice. 

Id. — ^BuLB  of  Common  Law  as  to  Strict  Pursuance  of  Statutes 
Abrogated  in  this  State. — The  rule  of  the  common  law  that  stat- 
utes for  the  taking  of  depositions  in  derogation  thereof  are  to  be 
strictly  pursued,  has  no  force  in  this  state,  by  virtue  of  section  4 
of  the  Code  of  Civil  Procedure. 

Id. — Object  of  Notice — ^Waiver — Estoppel.  —  Even  in  jurisdictions 
where  the  common  law  applies,  the  rule  is  enforced  that  the  object 
of  notice  of  the  taking  of  a  deposition,  where  other  prerequisites 
of  the  statute  are  complied  with,  is  to  secure  the  opportunity  of 
cross-examination,  and  that  if  the  opposite  party  appears  and  cross- 
examines  the  witness,  this  is  a  waiver  of  all  defects  in  the  notice, 
or  of  the  fact  that  no  notice  has  been  served;  and  he  ought  not  to 
be  heard  in  such  case  to  say  that  he  had  no  notice. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  denying  a  new  trial.    A.  L.  Rhodes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  W.  Slack,  V.  A.  Scheller,  and  Adolph  Loessel,  for 
Appellant 

William  P.  Veuve,  and  William  A.  Bowden,  for  Respondent. 

McPARLAND,  J. — This  is  an  appeal  from  the  order  of 
the  court  denying  defendant's  motion  for  a  new  trial.  To 
the  hearing  upon  the  merits  respondent  interposes  the  prelimi- 
nary objection  that  plaintiff's  bill  of  exceptions  was  not  pre- 
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sented  in  time.  The  facts  in  this  regard  are  the  following: 
Defendant's  attorneys  had  presented  their  proposed  bill  of 
exceptions,  and  plaintiff's  attorneys  had  presented  their  pro- 
posed amendments  thereto  in  due  season;  Defendant's  attor- 
neys gave  notice  of  the  rejection  of  all  of  the  proposed  amend- 
ments and  named  the  day  and  hour  at  which  they  would 
present  to  the  judge  for  settlement  the  proposed  bill  of  excep- 
tions and  the  proposed  amendments  thereto.  One  of  the 
plaintiff's  attorneys  was  present  at  the  hour  named,  but 
neither  of  defendant's  attorneys  appeared.  About  an  hour 
elapsed,  when  the  judge  inquired  of  the  plaintiff's  attorney 
whether  the  attorneys  for  the  respective  parties  had  conferred 
in  order  to  dispose  of  the  objections  to  the  proposed  amend- 
ments as  far  as  possible,  and  was  answered  that  they  had 
not.  The  judge  then  requested  that  the  attorneys  of  the 
respective  parties  meet  and  settle  the  bill  of  exceptions  so 
far  as  possible  and  thereafter  present  the  same  to  the  judge. 
The  judge  understood  the  attorney  for  plaintiff  as  assenting 
to  that  request,  but  not  as  waiving  any  objection  to  the  set- 
tlement of  the  bill.  Defendant's  attorney,  Mr.  Scheller,  who 
had  charge  of  the  settlement  of  the  bill,  was  busily  engaged, 
and  through  inadvertence  forgot  the  matter  until  two  o'clock 
of  the  same  day,  when  he  went  immediately  to  the  courtroom 
and  was  informed  by  the  clerk  of  the  court  that  court  was 
adjourned  for  the  day.  He  was  told  also  of  the  request  which 
the  judge  had  made  to  plaintiff's  attorneys,  and  that  plaintiff's 
attorney,  Mr.  Veuve,  had  made  no  objection  thereto.  On 
the  same  day  Mr.  Scheller  saw  Mr.  Veuve  and  asked  him 
when  they  could  take  up  the  settlement  of  the  bill.  Mr. 
Veuve  answered  that  he  could  not  state  what  could  be  done 
in  that  matter  until  he  had  consulted  with  Mr.  Bowden,  his 
associate  attorney  in  the  action.  Mr.  Scheller,  relying  upon 
that  answer,  did  not  give  further  notice  that  the  bill  and 
objections  to  it  would  be  presented  to  the  judge  for  settle- 
ment. Subsequent  to  this,  the  attorneys  did  meet,  and  dis- 
posed of  most  of  the  objections  to  the  settlement  of  the  bill 
without  the  intervention  of  the  judge,  though  at  this  meeting 
Mr.  Veuve  objected  to  the  settlement  of  the  bill  upon  the 
ground  that  it  had  not  been  presented  to  the  judge  or  left 
with  the  clerk  for  settlement  within  the  time  prescribed  by 
law,  Mr.  Scheller  always  contending  that  such  objection  had 
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been  waived.  The  judge  stated  that  he  regarded  it  as  his 
duly  under  the  circumstances  to  settle  the  bill  and  did  so. 
At  the  hearing  of  the  motion  for  new  trial  plaintiff's  attorney 
formally-  objected  and  moved  to  dismiss  the  motion  upon  the 
ground  above  stated.  The  order  of  the  court  in  the  matter  is 
as  follows:  ''Thereupon  said  motion  is  presented  to  the  court 
and  submitted  for  consideration  and  decision,  and  the  court 
being  fully  informed  in  the  premises  now  orders  that  said 
motion  be  and  the  same  is  hereby  denied."  This  order  in 
legal  effect,  exculpates  the  defendant  from  the  consequences 
of  his  negligence,  whatever  that  negligence  may  have  con- 
sisted of.  In  fact  the  negligence  itself  was  of  the  slightest 
character.  He  appeared  in  court,  though  tardily,  upon  the 
-day  set  in  his  notice.  He  was  informed  of  the  arrangement 
which  the  judge  had  suggested,  that  the  attorneys  should 
confer,  and  of  the  fact  that  plaintiff's  attorney  made  no 
objection  thereto.  He  interviewed  plaintiff's  attorney  upon 
the  same  day,  to  fix  the  time  for  their  conference,  and  was 
not  then  advised  that  any  objection  would  be  made  to  the 
settlement,  but  merely  that  Mr.  Veuve  would  have  to  consult 
with  his  associate  before  naming  a  day.  It  will  be  remem- 
bered that  Mr.  Veuve  voiced  no  formal  objection  before  the 
judge,  nor  yet  to  Mr.  Scheller,  at  the  time  of  their  interview. 
His  subsequent  objection  came  too  late.  In  Hicks  v.  Hasten, 
101  Cal.  651,  [36  Pac.  130],  under  a  similar  state  of  facts 
this  court  said:  **The  time  at  which  the  want  of  notice  should 
have  been  urged  was  when  the  court  fixed  the  time  for  the 
-settlement  and  requested  him  to  be  present;  and  his  failure 
to  object  then,  and  his  assent,  implied  in  the  statement  that 
lie  would  be  on  hand,  should  have  been  held  a  waiver  of  any 
other  or  different  notice.  Objections  of  this  character  should 
l)e  made  at  the  earliest  opportunity,  or,  at  least,  when 
the  party  is  first  required  to  speak  in  relation  to  it."  It  is 
therefore  held  that  respondent's  preliminary  objection  to  the 
hearing  of  this  appeal  is  without  merit. 

The  single  proposition  presented  upon  the  appeal  is,  Did 
the  court  in  excluding  a  certain  deposition  commit  error 
harmful  to  appellant's  rights t  To  the  better  understanding 
of  the  court's  ruling  and  of  its  consequences,  the  following 
facts  are  pertinent.  George  Y.  Bollinger,  defendant  herein, 
and  David  A.  Bollinger  (plaintiff's  father  and  assignor)  were, 
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with  others,  defendants  in  an  action  pending  in  the  superior 
court  of  the  county  of  Santa  Clara.  David  had  filed  an 
answer  and  cross-complaint  against  his  co-defendant  George. 
Subsequently  he  dismissed  his  cross-complaint.  In  this  action 
a  recovery  against  George  for  ten  thousand  dollars  is  sought 
upon  the  ground  that  the  cross-complaint  was  dismissed  pur- 
suant to  an  oral  agreement  between  David  and  George  made 
by  way  of  compromise,  to  the  effect  that  George  would  pay 
ten  thousand  dollars  for  dismissal.  The  evidence  upon  the- 
trial  was  sharply  conflicting.  David  and  his  son  John,, 
plaintiff  herein,  testify  to  a  conversation  at  which  they  and 
the  defendant  George  alone  were  present,  at  which  the  agree- 
ment was  made.  This  is  squarely  denied  by  George.  It  was^ 
shown  on  cross-examination  of  David  that  while  he  was  eon- 
tending  that  George  owed  him  this  ten  thousand  dollars  he- 
borrowed  from  him  five  hundred  and  seventy-two  dollars,, 
and  gave  him  his  promissory  note  therefor.  David  could  not 
explain  and  did  not  know  why  he  had  given  the  promissory 
note.  There  was  some  testimony  to  the  effect  that  David  had 
on  several  occasions  asked  George  for  the  ten  thousand  dol- 
lars. This  again  is  positively  denied  by  George.  George  in: 
turn  testified  that  after  the  dismissal  of  the  cross-complaint  a 
conversation  took  place  at  his  home  at  which  there  were  pres- 
ent, David,  himself,  Hattie  E.  Bollinger,  his  wife,  and  Marian 
Allen,  his  wife's  mother.  George  testifies  that  upon  this  occa* 
sion  David  said,  in  the  presence  and  hearing  of  all,  that  he- 
had  been  accused  of  being  bought  off  for  dismissing  the  case, 
and  that  the  fact  was  that  he  had  never  got  a  cent  nor  ever 
got  the  promise  of  a  cent.  George's  testimony  to  this  effect 
is  corroborated  by  his  wife,  and,  in  turn,  is  positively  denied 
by  David. 

So  much  has  been  stated  to  show  how  sharply  conflicting- 
was  the  evidence  and  how  diametrically  opposed  were  the 
statements  of  the  interested  witnesses.  The  case  presented  is 
one  where  corroborative  or  cumulative  testimony  upon  any  of 
the  disputed  matters  must  have  proved  of  great  value.  The 
testimony  of  Mrs.  Allen  in  the  rejected  deposition  was  that 
David  said  to  her  upon  the  occasion  above  referred  to,  '^Bjr 
the  way,  I  have  seen  the  Pullans.  They  accuse  me  of  receiving 
money  or  going  to  get  money  to  dismiss  the  suit.  I  never 
have  received  a  cent  nor  the  promise  of  a  cent.    I  dismissed 
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the  suit  because  I  wanted  to  and  I  am  glad  of  it/'  This  testi- 
mony, if  true,  amounts  to  an  admission  by  David  that  he  had 
no  contract  or  agreement  with  George,  and  thus  drags  down 
the  very  foundation  of  the  cause  of  action  here  pleaded.  If 
true,  the  cause  of  action  must  fail,  saving  upon  the  one  theory 
that  in  the  making  of  this  admission  David  deliberately  lied, 
and,  if  so,  this  circumstance  itself  is  important  as  affecting 
the  credibility  to  be  given  to  his  testimony.  But  we  need  not 
prolong  this  consideration.  It  is  all-apparent  that  the 
rejected  evidence  was  material  and  important. 

The  deposition  was  taken  by  virtue  of  the  provisions  of 
sections  2021,  subdivision  3,  and  2031,  2032,  Code  of  Civil 
Procedure.  The  affidavit  required  by  section  2031  had  been 
made.  In  the  copy  of  the  papers  served  on  the  plaintiff,  the 
aflBdavit  was  set  forth  and  was  defective  only  in  this,  that 
the  name  of  no  notary  or  other  oflScer  authorized  to  administer 
oaths  appeared  thereon.  It  did  so  appear  upon  the  original, 
and,  indisputably,  the  omission  in  the  copy  was  but  a  clerical 
misprision.  Plaintiff's  counsel  attended  at  the  taking  of  the 
deposition,  and,  after  objecting,  remained  and  cross-examined 
the  witness.  In  behalf  of  the  ruling  of  the  trial  court  in 
suppressing  the  deposition,  respondent  invokes  the  rule  that 
the  statutes  authorizing  the  taking  of  depositions  are  in 
derogation  of  the  common  law,  and  must  be  strictly  pursued, 
and  that  such  irregularity  as  above  indicated  warrants,  if  it 
does  not  command,  the  exclusion  of  the  document. 

But  whatever  force  may  be  attached  to  this  proposition  in 
forums  where  the  rules  of  common  law  are  strictly  pursued, 
it  has  no  force  in  this  state,  by  virtue  of  section  4  of  the 
Code  of  Civil  Procedure,  which  distinctly  declares  that  the 
rule  of  the  common  law  that  statutes  in  derogation  thereof 
are  to  be  strictly  construed  has  no  application  to  the  Code, 
and  that  its  and  all  proceedings  under  it  are  to  be  liberally 
construed  with  a  view  to  effect  its  objects  and  to  promote 
justice.  Even  in  the  federal  courts,  where  the  common  law 
furnishes  the  rules  for  procedure,  and  where,  as  in  this  state, 
there  is  no  statute  ameliorating  its  sometimes  harsh  provisions, 
it  is  said,  in  a  case  like  this:  ''Being  in  derogation  of  the 
rules  of  the  common  law,  the  formalities  prescribed  by  the 
act  must  be  observed ;  and  many  cases  can  be  found  in  which 
such   depositions   have   been    rejected,    because    it   did   not 


Digitized  by  VjOOQIC 


196  Bollinger  v.  Bollinger.  [153  Cal. 

appear  that  the  required  conditions  or  formalities  had  been 
observed.  They  are  all,  however,  cases  in  which  the  party 
objecting  did  not  attend  the  cross-examination  of  the  witness, 
or  took  no  part  in  it."  (Shutte  v.  Thompson,  15  Wall.  151.) 
Indeed,  it  may  be  set  down  as  the  universal  rule  that  where 
the  jurisdictional  steps  prescribed  by  the  statute  for  the  taking 
of  the  deposition  have  been  complied  with,  and  the  defect  is 
an  irregularity  in  the  form  of  notice,  such  a  defect  is  waived 
and  cured  by  the  appearance  of  the  opposing  counsel  at,  and 
the  participation  in,  the  taking  of  the  deposition.  Of  course, 
the  rule  is  to  the  contrary  if  the  error  be  substantive,  going 
to  a  failure  to  comply  with  any  of  the  prerequisites  in  obtain- 
ing the  order  for  the  taking  of  the  deposition.  Says  1  Green- 
leaf  on  Evidence  (16th  ed.,  sec.  163b),  **The  whole  object  of 
the  notice  being  the  opportunity  to  cross-examine,  the  depo- 
sition is  receivable  if  there  was  actually  a  cross-examination 
or  an  attendance  for  it,  even  though  the  notice  was  formally 
defective."  And  says  Jones  (3  Jones  on  Ev.,  sec.  689) :  "It 
is  a  familiar  rule  that  defects  in  the  notice  or  in  other  steps 
incident  to  the  taking  of  the  deposition  may  be  waived,  either 
by  the  acts  of  the  parties  or  by  express  stipulations.  Thus, 
if  a  party  or  his  attorney  appears  and  cross-examines  a  wit- 
ness, this  is  a  waiver  of  all  defects  in  the  notice  or  of  the  fact 
that  no  notice  has  been  served.  This  rule  rests  upon  the 
ground  that,  when  a  person  avails  himself  of  the  privilege 
which  a  notice  is  designed  to  give,  he  ought  not  to  be  heard 
to  say  that  he  has  had  no  notice."  (See,  also,  Miller  v.  Mo- 
Donald,  13  Wis.  673;  Enuin  v.  BaUey,  123  N.  C.  628,  [31  S.  E. 
844] ;  Long  v.  Straus,  124  Ind.  84,  [24  N.  E.  664] ;  Ryan  v. 
People,  21  Colo.  119,  [40  Pac.  775] ;  WaUingford  v.  Western 
Union  Tel  Co.,  60  S.  C.  201,  [38  S.  E.  443,  629] ;  Osgood 
V.  Sutherland,  36  Minn.  243,  [31  N.  W.  211] ;  Hunt  v.  Crane, 
33  Miss.  669,  [69  Am.  Dec.  381] ;  Ooodfellow  v.  Landis,  36 
Mo.  168 ;  Kelly  v.  Ning  Yung  Benevolent  Assoc,  2  Cal.  App. 
460,  [84  Pac.  321].) 

For  these  reasons  the  judgment  and  order  appealed  from 
are  reversed  and  the  cause  remanded. 

Henshaw,  J.,  and  Angellotti,  J.,  concurred. 
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[Sac  No.  1581.    In  Baiik.--Marcli  11,  1908.] 

CONGREGATIONAL    CHXJBCH    BUILDING    SOCIETY, 
Respondent,  v.  E.  B.  OSBORN  et  al..  Appellants. 

Religious  Corporations — ^Aid  to  Church  by  Building  Socibty — Mort- 
gage Conditions  Securing  Appucation  of  Monet — Statute  of 
Limitations. — Where  a  Congregational  church  building  society  ad- 
Tanced  money  to  aid  in  the  erection  of  a  Congregational  church, 
secured  by  mortgage,  under  an  instrument  the  main  purpose  of  which 
was  to  secure  the  application  of  the  money  to  compel  the  continuous 
use  of  the  property  as  a  Congregational  house  of  worship  and  to 
prevent  a  difterent  use,  and  which  contained  specific  and  general 
conditions  for  the  performance  of  the  duties  of  the  church,  upon 
breach  of  which,  the  money  secured  was  to  be  immediately  due  and 
payable,  without  notice  or  demand,  and  the  property  sold  to  pay 
the  same,  the  statute  of  limitations  does  not  begin  to  run  against 
the  will  of  the  building  society  for  breach  of  specific  conditions 
known  to  exist  more  than  four  years  before  suit,  which  it  must 
overlook  and  waive  by  acquiescence;  and  upon  foreclosure  of  the 
mortgage  for  alleged  breach  of  all  the  conditions,  which  is  admitted 
by  the  answer,  it  is  to  be  presumed  that  the  cause  of  action  is  not 
barred  by  the  statute  of  limitations. 

Id. — Presumption  as  to  Continued  Use  of  House  of  Worship. — It  is 
to  be  presumed  that  public  worship  was  maintained,  and  the  general 
functions  and  work  of  the  church  performed  until  a  time  within 
the  period  of  limitation*  These  conditions  constitute  the  principal 
matters  intended  to  be  secured,  and  the  principal  inducement  for  the 
money  paid  in  aid  of  the  church. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stan- 
islaus County.    L.  W.  Fulkerth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  H.  Grifl&n,  for  Appellants. 

The  cause  of  action  accrues  when  the  plaintiflF  had  a  right 
of  action  for  breach  of  the  conditions  and  was  clearly  barred 
by  the  statute  of  limitations  of  four  years  after  such  breach. 
(Code  Civ.  Proc.,  sees.  337,  343;  Civ.  Code,  sec.  2911;  Bissel 
V.  Forbes,  1  Cal.  App.  606,  82  Pac.  698.) 

Dennett  &  Walthall,  for  Respondent. 
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Stipulations  as  to  an  earlier  maturity  on  failure  to  pay  taxes, 
insurance,  etc.,  do  not  shorten  the  statute  of  limitations.  (20 
Am.  &  Eng.  Ency.  of  Law,  p.  932,  and  cases  cited;  Belloc  v. 
Davis,  38  Cal.  249;  Richards  v.  DaUy,  116  Cal.  336,  46  Pac. 
220.)  Mortgages  like  this  are  recognized  as  containing  just 
and  equitable  provision  for  the  protection  of  funds  in  aid  of 
the  church.  {Board  of  Church  Erection  etc.  v.  First  Presby- 
terian Church,  19  Wash.  455,  53  Pac.  671.)  The  statute  does 
not  run  upon  a  continuing  contract.  (McCay  v.  McDowell, 
80  Iowa,  146,  45  N.  W.  730;  Lane  v.  Wingate,  25  N.  C.  326; 
Jackson  v.  Mull,  6  Wyo.  55,  42  Pac.  603;  Louisville  R.  Co. 
V.  Pitman,  21  (Ky.)  Law  Kep.  1027,  53  S.  W.  1040.) 

SHAW,  J. — This  is  an  action  to  foreclose  certain  liens 
created  by  two  instruments  in  writing,  executed  by  the  First 
Congregational  Church  Society  of  Turlock,  covering  the  land 
on  which  its  house  of  worship  is  situated.  PlaintiflE  had  judg- 
ment and  the  defendants  appeal. 

The  first  instrument  was  executed  on  October  18,  1889,  to 
the  American  Congregational  Union,  a  corporation,  which  has 
since  merged  into  and  become  the  Congregational  Church 
Building  Society.  The  second  was  executed  to  the  plaintiff 
corporation  by  name  on  February  5,  1896.  The  two  instru- 
ments are  alike  in  form  in  other  respects.  The  sole  question 
presented  is  whether  or  not  the  action  is  barred  by  the  four 
years'  statute  of  limitation.  For  convenience  we  will  consider 
only  the  instrument  of  February  5,  1896. 

The  instrument  in  question  is  very  peculiar  in  character, 
and,  so  far  as  we  have  been  able  to  ascertain,  such  instru- 
ments have  never  been  the  subject  of  judicial  construction. 
From  its  terms  it  may  be  inferred  that  the  plaintiff  is,  as  its 
name  indicates,  a  society  organized  and  carried  on  for  the 
purpose  of  receiving  and  applying  contributions  to  aid  in 
the  erection  of  houses  of  worship  for  use  by  Congregational 
churches.  In  order  to  present  the  case  properly  it  will  be 
necessary  to  state  somewhat  fully  the  contents  of  the  instru- 
ment. It  recites  that,  upon  the  application  of  the  Turlock 
Congregational  Church  Society,  the  Building  Society  had  pro- 
vided aid  to  the  amount  of  $432.75  to  enable  the  Turlock  So- 
ciety to  erect  and  pay  for  a  house  of  worship.  The  Turlock 
Society  then  covenants,  in  consideration  of  said  sum  of  money, 
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that  it  would  use  the  money  only  for  the  purposes  aforesaid, 
that  it  would  continue  to  be  an  Evangelical  Congregational 
<Aurch  and  to  maintain  public  worship,  that  it  would  make  an 
annual  contribution  to  the  Building  Society,  would  preserve 
its  corporate  existence,  would  not  alienate  said  house  of  wor- 
ship or  any  portion  of  the  premises  described,  would  pay  all 
taxes  and  liens  thereon,  and  would  keep  the  house  insured. 

It  then  declares  that  **for  the  better  securing  of  said  sum 
of  money  and  the  performance  of  its  covenants  and  obliga- 
tions herein  contained  and  the  repayment  of  the  said  amount*' 
to  the  Building  Society  **as  herein  provided,"  the  Turlock 
Society  thereby  granted  to  the  Building  Society  a  tract  of 
land  in  Turlock  fifty-eight  by  one  hundred  feet  in  extent  and 
particularly  described.  Then  follows  a  proviso  to  the  effect 
that,  so  long  as  the  Turlock  Society  should  keep  and  perform 
the  covenants  and  obligations  in  the  instrument  contained,  **it 
may  and  shall  remain  in  possession  and  enjoyment  of  said 
premises  for  the  uses  and  purposes  of  the  Evangelical  Congre- 
gational church  as  fully  and  freely  as  if  these  presents  had 
not  been  executed,**  and  that  **on  pajmient  of  said  sum**  to 
the  Building  Society,  and  on  performance  of  all  the  covenants 
of  the  instrument,  the  estate  thereby  gr*anted  should  cease, 
determine,  and  be  void. 

Another  clause  contained  the  proviso  that  the  Turlock 
Society  '*doth  hereby  covenant  and  agree  to  and  with**  the 
Building  Society,  that  if  the  Turlock  Society  **or  the  church 
in  connection  with  which  it  is  organized**  should  cease  to  be 
an  Evangelical  Congregational  church,  or  should  for  one  year 
suspend  public  worship,  or  should  cease  to  exist  in  its  cor- 
porate capacity,  or  alienate  its  house  of  worship,  '*or  fail  to 
keep  or  perform  any  of  the  covenants  or  agreements  herein- 
before provided,  then  in  that  case  the  whole  amount  secured 
by  these  presents  shall  be  and  become  immediately  due  and 
payable  and  shall  be  paid  by**  the  Turlock  Society  to  the 
Building  Society  ''without  further  notice  or  demand,**  and 
that  in  default  of  such  payment,  the  Building  Society  should 
have  the  right  to  enter  upon  the  granted  premises  **and  to 
sell  and  dispose  of  the  same**  at  public  auction  and  convey 
the  same  in  fee  simple  to  the  purchaser,  and  after  retaining 
out  of  the  proceeds  the  costs  of  sale  and  the  amount  secured, 
render  the  surplus  to  the  Turlock  Society. 
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This  is  not  an  ordinary  mortgage  to  secure  the  payment  of 
a  debt.  It  was  not  the  intention  or  purpose  of  the  parties 
that  a  debt  should  exist  from  the  church  to  the  Building  So- 
ciety, except  in  the  contingency  that  the  primary  objects  of 
the  transaction  should  fail.  The  money  was  not  advanced  or 
delivered  to  the  Turlock  Society  as  a  loan.  It  was  "  provided '^ 
as  **aid''  toward  the  erection  of  a  church,  to  the  end  that  a 
local  church  society  of  the  Congregational  faith  should  be 
maintained  in  Turlock,  and  so  long  as  such  society  was  prop- 
erly carried  on  there  was  to  be  no  disturbance  of  its  posses- 
sion and  no  obligation  on  its  part  to  repay  in  money.  It  was, 
no  doubt,  the  anticipation  and  desire  of  both  parties  that  the 
local  church  society  should  perpetually  continue  to  exist  and 
conduct  the  church  affairs  in  the  manner  specified  in  the 
covenants.  It  is  to  be  presumed  th^at  this  was  the  purpose  for 
which  the  local  church  was  organized,  and  that  it  was  a  part 
of  its  duty  independent  of  the  obligations  contained  in  the 
covenants.  If  it  did  so,  the  purpose  of  the  plaintiff's  dona- 
tion would  be  accomplished  and  no  debt  would  ever  arise. 
The  main  purpose  of  the  instrument  was  not  to  secure  the 
repayment  of  the  money,  but  to  secure  the  application  of  that 
money  to  the  purposes  for  which  it  was  donated,  to  compel 
the  continuous  use  of  the  property  into  which  it  was  converted 
as  a  Congregational  house  of  worship,  and  to  prevent  its  being 
devoted  to  different  uses. 

The  finding  of  the  court  is  that  the  Turlock  Society  had 
not  made  an  annual  contribution  to  the  Building  Society  for 
more  than  seven  years  before  the  action  was  begun,  that  it 
had  not  paid  the  taxes  nor  kept  the  building  insured  since 
the  year  1894,  and  that  the  plaintiff  knew  of  these  failures 
more  than  six  years  before  the  action  was  begun.  The  com- 
plaint was  filed  on  July  16,  1904.  It  is  not  found  that  any 
other  breaches  of  the  covenants  had  occurred.  There  is  a 
finding  that  a  meeting  of  the  society  had  not  been  held  since 
February,  1896.  There  is  no  covenant  requiring  that  any 
meetings  of  the  society  shall  be  held.  The  covenant  is  for  the 
holding  of  public  worship,  which  is  a  different  thing  from  a 
meeting  of  the  society.  The  complaint  alleges  in  general 
terms  that  all  the  conditions  of  the  mortgage  have  been  broken, 
and  this  allegation  is  admitted  in  the  answer.  This,  however, 
does  not  establish  the  fact  that  they  were  broken  more  than 
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four  years  before  the  action  was  begun.  Hence,  the  breaches 
mentionecl  in  the  findings,  as  above  stated,  are  the  only  ones 
which  occurred  more  than  four  years  before  the  action  was 
begun,  and  those  only  are  to  be  considered  in  determinyig 
whether  or  not  the  action  is  barred.  It  is  to  be  presumed 
that  public  worship  was  maintained  and  the  general  functions 
and  work  of  the  church  performed  until  a  time  within  the 
period  of  limitation.  These  latter  constitute  the  principal 
matters  intended  to  be  secured  and  the  principal  inducement 
for  the  donation  in  question.  The  covenant  to  make  an  annual 
contribution  could  have  been  fulfilled  by  the  contribution  of 
any  sum,  however  trifling.  This,  with  the  covenant  to  pay 
taxes  and  insurance,  was  of  comparatively  minor  importance. 

The  contention  of  the  appellants  is  that  the  agreement  of 
the  Turlock  Society  to  repay  the  money  to  the  Building  Soci- 
ety became  a  matured  obligation  for  money  due,  forthwith 
upon  the  occurrence  of  a  breach  of  any  of  the  covenants  of 
the  agreement,  that  a  cause  of  action  to  foreclose  the  lien  then 
at  once  accrued  in  favor  of  the  Building  Society,  against 
which  cause  of  action  the  statute  of  limitations  began  to  run 
simultaneously  with  the  breach  of  the  covenant,  and  that  this 
result  would  follow  without  the  concurrence  of  any  affirmative 
act  of  the  Building  Society,  and  even  against  its  wish  and  will. 

We  do  not  think  this  rule  is  applicable  to  the  instrument  in 
question.  It  is  not  to  be  viewed  as  an  ordinary  commercial 
transaction.  The  cases,  of  which  there  are  many,  holding 
that  where  the  time  of  payment  of  a  debt  is  made  to  depend 
upon  the  happening  of  a  given  event,  the  debt  becomes  due 
immediately  upon  the  occurrence  of  the  event,  are  not  fully 
applicable  to  transactions  of  this  character.  It  is  true  that 
upon  the  happening  of  the  event  the  plaintiff  could  at  once 
proceed  to  sell  the  property  under  the  power  of  sale  con- 
tained in  the  instrument,  or  foreclose  the  lien,  and  that 
this  could  be  done  without  notice  or  demand,  other  than 
the  notice  of  sale,  in  one  case,  and  the  beginning  of  the  action, 
in  the  other.  But  it  does  not  follow  that  this  would  be  the 
result  of  a  breach  independent  of,  or  against,  the  will  of  the 
Building  Society.  We  think  the  rule  adopted  after  full  con- 
sideration in  the  case  of  Belloc  v.  Davis,  38  Cal.  249,  is  ap- 
plicable to  the  case  at  bar.  That  case  involved  an  ordinary 
commercial  transaction,  a  mortage  and  note  for  the  payment 
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of  a  debt  owing  to  the  mortgagee.  The  note  provided  that  on 
failure  to  pay  the  monthly  interest  when  due,  the  principal 
end  interest  should  **  become  due  and  payable,  immediately, 
upon  such  default."  Nothing  was  said  about  notice  or  de- 
mand and  neither  was  required  to  make  the  interest  due. 
By  the  terms  of  the  note  it  became  due  at  certain  stated  times. 
Discussing  the  question  of  the  effect  of  the  failure  to  pay  the 
interest  upon  the  running  of  the  statute  of  limitations,  the 
court  said:  **The  provision  in  the  note,  to  the  effect  that  in 
the  case  of  a  default  in  the  payment  of  interest,  the  whole 
amount  of  principal  and  interest  shall  *  become  due  and  pay- 
able immediately  upon  such  default, '  is  evidently  in  the  nature 
of  a  penalty,  inserted  for  the  benefit  of  the  creditor,  and  as 
an  incentive  to  the  debtor  to  stimulate  him  to  the  prompt 
payment  of  the  interest  in  order  to  avoid  a  forfeiture  of  the 
credit  allowed  by  the  note.  Being  in  the  nature  of  a  penalty, 
inserted  for  the  sole  advantage  of  the  creditor,  it  was  com- 
petent for  him  to  waive  the  benefits  which  it  secured  to  him, 
as  the  plaintiff  in  this  case  has  done,  by  accepting  payment 
of  the  interest  after  default  made."  And,  in  illustration 
of  the  necessity  for  this  rule  and  the  results  of  a  contrary 
doctrine,  the  court  further  said:  ** Suppose  the  case  of  a 
promissory  note  payable  ten  years  after  date,  with  interest 
payable  monthly,  and  with  a  clause  that  the  principal  is  to 
become  due  on  a  failure  to  pay  the  interest,  as  in  this  case. 
The  mterest  for  the  first  month  is  not  paid  precisely  on  the 
day  it  became  due,  but  is  paid  and  accepted  on  the  following 
day,  and  thereafter,  for  three  years,  is  paid  punctually  at 
maturity  every  month ;  and  whilst  being  so  paid,  arid  without 
any  new  default,  the  creditor  brings  his  action  to  collect  the 
principal  sum,  on  the  ground  that  the  credit  had  been  for- 
feited by  a  failure  to  pay  the  first  month's  interest  for  a 
single  day,  three  years  before.  To  hold  that  the  action  could 
be  maintained,  under  these  circumstances,  would  be  repugnant 
to  every  principle  of  reason  and  justice,  and  shock  the  com- 
mon sense  of  mankind.  But  if  the  argument  for  the  defend- 
ants be  sound,  the  creditor  could  not  only  maintain  the 
action  in  the  case  supposed,  but  would  be  obliged  to  institute 
it  within  four  years  from  the  time  of  the  default,  on  pain 
of  losing  his  entire  debt  by  the  bar  of  the  statute  of  limitations. 
We  deem  this  to  be  altogether  a  too  narrow  and  technical  con- 
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struction  of  the  statute,  which,  though  designed  to  be  a 
statute  of  repose,  was  never  intended  to  work  such  hardship 
as  this."  The  decision  then  proceeds  to  refer  to  the  analogy  of 
clauses  in  a  lease  declaring  the  lease  forfeited  upon  failure 
to  pay  rent,  in  which  case,  as  is  well  known,  the  landlord 
may  waive  or  enforce  the  forfeiture  at  his  option,  and  that  if 
he  so  elects  the  lease  will  continue,  notwithstanding  the  fact 
that  by  the  strict  terms  of  the  covenants  it  would  have 
ceased  to  exist  by  reason  of  the  breach.  Upon  this  point  it  said 
that  the  tenant  would  not  **be  allowed  to  say  that  he  is  dis- 
charged from  his  covenants  by  his  own  default  in  the  pay- 
ment of  rent.  In  other  words  he  is  estopped  from  alleging 
a  forfeiture  caused  by  his  own  default,  on  the  familiar  prin- 
ciple that  a  party  shall  not  take  advantage  of  his  own  wrong." 
This  case  has  been  approved  in  the  subsequent  decisions  of 
this  court.  {California  8.  and  L,  Society  v.  Culver,  127  Cal. 
107,  [59  Pac.  292] ;  Moore  v.  Russell,  133  Cal.  300,  [85  Am.  St. 
Eep.  166,  65  Pac.  624] ;  Mason  v.  Luce,  116  Cal.  236,  [48  Pac. 
72].)  In  the  two  cases  first  cited  it  is  held  that  the  holder 
of  the  note  containing  such  a  clause  may,  even  after  he  has 
exercised  his  option,  elect  to  waive  the  forfeiture  and  thereby 
avoid  the  effect  of  his  first  election  and  restore  the  instrument 
to  its  status  as  an  unmatured  obligation. 

The  only  point  in  which  Belloc  v.  Davis  differs  from  the 
case  at  bar  is  that  in  that  case  the  obligation  would  become 
due  in  any  event  after  a  fixed  period,  whereas  in  this  case  it 
was  not  the  intention  that  it  should  ever  become  due.  This 
difference  is  not  important  to  the  application  of  the  reason- 
ing of  that  case  to  this  case.  Indeed,  it  may  be  said  that  it 
makes  the  reasoning  more  forcible  in  this  case  than  in  that. 
The  rule  is  universal,  with  the  exceptions  provided  in  the 
statute  itself,  and  certain  cases  where  the  statute  is  suspended 
when  it  becomes  impossible  under  the  law  for  a  plaintiff  to 
begin  his  action,  that  when  the  period  of  limitation  has  once 
begun  to  run,  it  cannot  be  postponed,  suspended,  or  inter- 
rupted by  any  subsequent  condition.  (19  Am.  &  Eng.  Ency. 
of  liRW,  pp.  212,  215,  224;  Wood  on  Limitations,  sec.  6.) 
If  the  slighest  breach  of  these  covenants  would  set  the  statute 
irrevocably  in  motion,  it  would  follow  that  if  the  tax  became 
delinquent  for  a  month,  or  a  policy  of  insurance  lapsed  a 
few  days  before  renewal,  the  plaintiff  being  aware  thereof, 
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the  money  given  as  a  donation  would  at  once  be  changed  to  a 
matured  debt,  and  the  Building  Society  would  be  compelled 
to  enforce  payment  within  the  succeeding  four  years,  on 
pain  of  losing  its  money  and  of  being  deprived  of  all  power 
to  enforce  the  main  objects  in  furtherance  of  which  the 
money  was  provided,  although,  in  the  mean  time,  the  de- 
linquent tax  had  been  paid,  the  building  kept  fully  insured, 
and  the  primary  object  of  maintaining  public  worship  in 
the  Congregational  faith  had  been  continually  and  satisfac- 
torily accomplished.  As  in  the  case  of  a  note  payable  at  a 
future  period,  but  providing  for  the  forfeiture  of  credit 
upon  failure  to  pay  an  intermediate  installment  of  principal 
or  interest,  so  here,  the  plaintiff  has  the  right  to  waive  the 
forfeiture  provided  by  the  instrument  for  its  benefit,  and  to 
allow  the  Turlock  Society  to  continue  to  perform  such  of  the 
covenants  as  it  was  able  to  perform,  without  setting  in  motion 
the  statute  of  limitations  in  its  favor.  The  provision  for  the 
money  to  become  immediately  due,  being  for  the  benefit  of 
the  Building  Society,  it  had  the  right  to  indulge  the  other 
party  and  prevent  the  forfeiture.  The  waiver  mentioned  in 
Belloc  V.  Davis  was  evidenced  by  the  subsequent  receipt  of 
the  defaulted  interest.  That,  however,  is  not  the  only  method 
by  which  a  waiver  can  be  made  or  evidenced.  It  could  be  ao- 
complished  by  mere  passive  acquiescence,  as  in  the  present 
case.  (29  Am.  &  Eng.  Ency.  of  Law,  p.  1105.) 
The  judgment  is  affirmed. 

Augellotti,  J.,   Sloss,   J.,   Henshaw,  J.,   and  Lorigan,  J., 
concurred. 


[8.  F.  No.  4083.    In  Bank.— March  11,  1908.] 

PETER  OLSEN  NELSON,  Respondent,  v.  MARY  E.  NEL- 
SON, Appellant. 

Appeal — ^Dismissal  aptkb  Settlement  of  Controversy — Costs  gh 
Appeal. — An  appeal  will  be  dismissed,  if  during  its  pendency  all 
matters  in  dispute  in  the  action  are  settled  by  agreement  between 
the  parties.  The  appellate  court  will  not,  after  such  settlement  of 
the  controversy,  retain  and  decide  the  questions  involved  on  the 
appeal  solely  for  the  purpose  of  incidentally  determining  who  shftll 
pay  the  costs  on  appeal 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  refusing  a  new  trial.  A.  L. 
Rhodes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  R.  Webb,  and  C.  D.  Wright,  for  Appellant. 

William  H.  Johnson,  for  Respondent. 

THE  COURT.— This  was  an  action  to  obtain  a  decree 
setting  aside  a  conveyance  of  real  property  and  a  bill  of  sale 
of  personal  property  executed  by  plaintiff  to  defendant 
Plaintiff  had  judgment  as  to  the  conveyance  of  real  property, 
and  defendant  appealed  from  such  judgment  and  from  an 
order  denying  her  motion  for  a  new  trial.  Upon  the  calling 
of  the  case  upon  the  calendar  for  oral  argument,  it  was  made 
to  appear  to  the  court  that  since  the  judgment  the  parties 
have  settled  between  themselves  all  the  matters  in  dispute  in 
said  action.  It  follows  that  the  appeal,  being  no  longer  a  con- 
test involving  the  determination  of  adversary  rights,  must  be 
dismissed,  unless,  as  suggested,  we  are  required  to  retain 
and  decide  the  questions  presented  upon  the  appeal  solely 
for  the  purpose  of  incidentally  determining  who  shall  pay 
the  costs  on  appeal.  It  is  settled  to  the  contrary  in  this  state. 
In  the  Estate  of  Blythe,  108  Cal.  124,  [41  Pac.  33],  it  was 
held  that  an  appeal  from  a  decree  of  distribution  taken  by 
Alice  Edith  Blythe  pending  a  previous  appeal  by  her  from 
an  order  denying  a  new  trial  in  a  proceeding  to  determine 
heirship,  must  be  dismissed  upon  the  affirmance  of  the  order 
denying  a  new  trial,  such  affirmance  being  a  final  determina- 
tion that  she  had  no  right  in  the  estate,  and  no  interest  in 
the  matter  of  distribution.  The  court  said:  ** Appellant  con- 
tends that  her  right  to  costs  following  a  successful  appeal, 
even  if  her  right  is  found  to  be  no  greater  than  this,  gives 
her  such  a  substantial  interest  in  the  controversy  as  must 
compel  the  retention  and  determination  of  the  questions  pre- 
sented by  her  appeal.  But  to  this  we  cannot  accede.  Were 
appellant,  for  example,  to  declare  that  she  had  surrendered 
her  claim  to  respondent,  and  finally  adjusted  and  disposed  of 
the  matter  in  controversy,  saving  that  it  had  been  agreed  be- 
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tween  them  that  the  appeal  should  be  pressed  to  a  decision, 
solely  to  determine  which  of  the  two  should  bear  the  costs,  it 
would  present  a  case  not  diflEerent  in  principle  from  the  pres- 
ent, and,  the  costs  being  incidental  to  the  judgment,  the  appeal 
would  be  dismissed  ss  no  longer  being  a  contest  involving  the 
determination  of  adversary  rights/' 
The  appeal  is  dismissed. 


[Sac.  No.  1503.     In  Bank.— Mareli  11,  1908.] 

VISALIA  SAVINGS  BANK  et  al..  Respondents,  v.  CITY 
OP  VISALIA  ct  al.,  Appellants. 

School  District— Land  Outside  of  City  Limits — Taxation — Levy  of 
Taxes  by  Trustees  of  City. — Under  the  Municipal  Ck>rporation 
Act  (Stats.  1883,  p.  24),  and  its  amendments  of  1891  and  1901,  and 
sections  1576  and  1670  of  the  Political  Code,  the  board  of  trustees 
of  a  city  of  the  fifth  class,  the  territory  of  which  together  with 
adjoining  territory  outside  of  its  lindits  constitutes  a  school  district, 
has  power  to  levy  a  school  tax  upon  the  lands  of  the  school  district 
lying  outside  of  the  city.  The  exercise  of  such  power  by  the  board 
of  trustees  is  not  violative  of  any  inhibition  of  the  constitution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County.    W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  B.  McClure,  and  H.  T.  Miller,  for  Appellants. 

Chas.  G.  Lamberson,  and  Frank  Lamberson,  for  Re- 
spondents. 

McFARLAND,  J.— The  defendant,  the  city  of  Visalia,  is  a 
municipal  corporation  of  the  fifth  class,  and  the  other  defend- 
ant, T.  W.  Holder,  is  a  tax-collector  of  said  city.  The  plain- 
tiffs are  owners  of  lands  and  mortage  liens  on  lands  which  lie 
outside  of  but  adjoining  the  corporate  territory  of  said  city. 
In  1905,  the  city  trustees  of  the  city  of  Visalia  levied  a  school 
tax  on  these  outside  lands  of  plaintiffs,  and  this  tax  becoming 
delinquent,  the  defendant  T.  W.  Holder  advertised  the  lands 
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for  sale,  and  was  about  to  sell  the  same  for  said  taxes,  where- 
upon plaintiffs  brought  this  action  to  obtain  a  judgment  ad- 
.  indicating  said  tax  to  be  invalid  and  void  and  enjoining  the 
said  T.  W.  Holder  from  selling  said  lands  under  said  tax.  The 
defendants  filed  an  answer  setting  up  that  during  the  times, 
mentioned  in  the  complaint  there  was  a  school  district  com- 
posed of  the  territory  inside  of  said  city,  and  other  territory 
adjoining  on  the  outside,  which  included  the  lands  described 
in  plaintiffs'  complaint,  and  that  the  tax  has  been  rightfully 
levied  on  said  lands  as  part  of  said  school  district.  To  this, 
answer  plaintiffs  filed  a  general  demurrer,  which  was  sustained,, 
and  defendants  declining  to  amend,  judgment  was  entered  in 
favor  of  plaintiffs  according  to  the  prayer  of  the  complaint. 
From  this  judgment  defendants  appeal. 

There  is  no  doubt  that  by  the  general  law  (Municipal  Cor- 
poration Act,  stats.  1883,  p.  24,  and  amendments  of  1891  and 
1901;  Pol.  Code,  sees.  1576,  1670)  power  was  given  to  the 
trustees  of  the  city  to  levy  a  school  tax  upon  the  lands  of  the 
school  district  lying  outside  of  the  city.  The  law  provides  for 
the  creation  of  a  school  district  composed  partly  of  the  lands 
in  the  city  and  partly  of  the  lands  on  the  outside  adjoining  it. 
In  such  cases  the  residents  of  the  district  outside  of  the  city 
have  a  right  to  vote  for  the  board  of  education,  or  school  trus- 
tees, of  the  district ;  the  board  of  education  are  to  submit  to  the 
board  of  trustees  of  the  city  an  estimate  of  the  tax  deemed 
necessary  for  school  purposes.  When  the  tax  is  collected  the* 
board  of  education  has  full  control  over  its  expenditure ;  and  in 
no  instance  shall  the  tax  be  greater  than  twenty  cents  on  every 
hundred  dollars'  worth  of  property.  It  may  be  observed, 
whether  this  consideration  be  of  importance  or  not,  that  there 
is  no  room  left  here  for  that  oppression  which  may  be  exercised 
by  the  body  having  either  unlimited  or  very  extensive  powers- 
of  taxation.  The  power  of  taxation  given  the  city  board  of 
trustees  is  valid,  unless  there  is  some  constitutional  objection 
to  the  exercise  of  that  power  to  any  extent.  The  fact  that  the 
board  of  trustees  of  the  city  is  given  power,  at  the  request  of 
the  board  of  education,  to  levy  a  tax  on  lands  outside  of  the 
city,  may  afford  a  plausible  excuse  for  indulgence  in  some^ 
general  chatty  talk  about  constitutional  principles;  but  this 
power  given  the  board  of  trustees  does  not  violate  any  existing 
inhibition  of  the  constitution  which  has  been  pointed  out  to- 
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us.  In  our  opinion,  therefore,  this  contested  power  is  not  un- 
constitutional, but  is  valid  and  effective. 

We  think  that  there  is  a  suflScient  averment  in  the  answer 
of  the  existence  of  the  Yisalia  school  district,  at  least  as  against 
an  attack  by  a  general  demurrer.  Of  course,  upon  a  trial, 
the  question  whether  the  said  school  district  has  been  regularly 
and  legally  adopted  under  the  law,  will  be  open  for  exam- 
ination and  decision. 

The  judgment  appealed  from  is  reversed  and  the  case  re- 
manded with  directions  to  the  superior  court  to  overrule  the 
demurrer  to  the  answer. 

Angellotti,  J.,  Shaw,  J.,  Henshaw,  J.,  Sloss,  J.,  and  Lori- 
gan,  J.,  concurred. 


[S.  F.  No.  4561.    Department  Two.— March  12,  1908.] 

GOTTLIEB    SCIIMIERER,   Appellant,   v.   MUTUAL  RE- 
SERVE FUND  LIFE  ASSOCIATION,  Respondent. 

Life  Insurance — Assessment  Insurance — Provision  pob  Incbbass  or 
Bate  of  Premium. — A  provision  in  a  certificate  of  life  insurance, 
issued  by  an  assessment  life  insurance  association,  that  the  "rate  of 
the  mortuary  premiums  may  be  changed  to  correspond  with  the 
actual  mortality  experience  of  the  association,"  is  an  unequivocal 
declaration  of  the  reserved  right  of  the  company  to  increase  its  pre- 
miums as  the  exigencies  of  its  business  may  require. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wal.  J.  Tuska,  for  Appellant. 

Van  Ness  &  Redman,  for  Respondent. 

THE  COURT. — ^Respondent,  an  assessment  life  insurance 
association,  issued  in  1884  to  one  James  D.  Marvin  a  cer- 
tificate of  life  insurance  in  the  sum  of  five  thousand  dollars. 
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Marvin  for  several  years  was  the  agent  of  respondent  in 
San  Francisco.  The  certificate  required  the  payment  of 
-annual  dues  of  ten  dollars  and  also  bi-monthly  assessments, 
the  amount  of  which  was  dependent  upon  the  mortality  ex- 
perience of  the  association.  Marvin  assigned  his  certificate 
to  plaintiff  and  on  April  5,  1889,  a  new  certificate  was 
issued  in  which  plaintiff  Was  payee.  By  the  terms  of  this 
certificate  it  was  provided  that  "within  thirty  days  from  the 
first  week  day  of  the  months  of  February,  April,  June, 
August,  October  and  December  of  each  and  every  year  dur- 
ing the  continuance  of  this  certificate  or  policy  of  insurance 
as  there  shall  be  payable  to  the  Association  a  mortuary 
premium  for  such  an  amount  as  the  executive  committee  of  the 
Association  may  deem  requisite,  which  amount  shall  be  at 
such  rate,  according  to  the  age  of  each  member,  as  may  be 
established  by  the  Board  of  Directors,  and  the  net  amount 
received,  as  provided  in  the  Constitution  or  By-Laws  of 
said  Association,  less  twenty-five  per  cent  to  be  set  apart 
for  the  Reserve  Fund,  shall  go  into  the  Death  Fund  to  meet 
the  current  mortality  of  the  Association."  And  it  was  fur- 
ther provided  in  said  certificate  that  the  "rate  of  the  mor- 
tuary premiums  may  be  changed  to  correspond  with  the 
actual  mortality  experience  of  the  Association." 

The  assessments  levied  on  the  certificate  were  duly  paid 
until  June  30,  1903,  when  default  was  made  in  the  payment 
of  a  bi-monthly  assessment.  The  assessment  was  levied  on 
May  31,  1903,  and  called  for  the  payment  of  $37.65  within 
thirty  days  thereafter.  Plaintiff  refused  to  pay  this  as- 
sessment and  tendered  the  defendant  the  sum  of  $11.86, 
which  amount  plaintiff  refused  to  accept  and  thereafter  de- 
clared the  contract  forfeited.  Plaintiff  then  brought  this 
action  to  recover  the  amounts  which  had  been  paid  under 
the  contract.  He  contends  that  $11.86  is  the  maximum 
amount  of  the  bi-monthly  assessment  which  can  be  levied 
against  him  under  the  terms  of  his  contract  of  insurance. 
The  trial  court  held  to  the  contrary  and  this  appeal  is  taken. 
The  determination  of  this  question  depends  upon  the  con- 
struction to  be  given  to  the  contract. 

Appellant's  position  is  that  by  the  terms  of  this  contract 
he  was  entitled  to  insurance  for  a  fixed  premium  bi-monthly 
of  $11.86,  notwithstanding  the  fact  that  at  the  time  when 
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the  insurance  was  issued  and  when  Marvin  was  forty-two 
years  of  age  the  rate  in  an  old-line,  level  premium  insurance 
company  would  have  been  more  than  twice  that  amount, 
and  that  for  the  increase  of  the  years  no  advance  could  be 
made  in  the  premiums  of  an  insurance  company  operating 
upon  a  mutual  assessment  plan  notwithstanding  the  in- 
creased risk  to  the  insurer. 

If  this  contention  expresses  the  true  meaning  of  the  con- 
tract, then  it  needs  no  argument  to  disclose  that  the  insurance 
company  itself  was  conducting  its  operations  upon  a  most 
reckless  basis  and  issuing  contracts  which  could  but  end  in 
its  ruin. 

We  think,  however,  by  a  reading  of  the  clauses  above 
quoted,  and  others,  which  while  pertinent  to  the  question, 
are  not  necessary  here  to  be  set  forth  at  length,  since  they 
are  provisions  designed  to  effectuate  the  payments  of  the 
rates  to  be  fixed  from  time  to  time,  that  it  is  clear  that  the 
interpretation  sought  for  by  this  appellant  is  not  only  in 
violation  of  every  principle  of  assessment  insurance,  but  is 
in  direct  conflict  with  the  provisions  of  the  certificate  itself. 
The  one  declaration  contained  in  the  certificate  that  the 
"rate  of  the  mortuary  premiums  may  be  changed  to  corres- 
pond with  the  actual  mortality  experience  of  the  Association" 
is  itself  an  unequivocal  declaration  of  the  reserved  right  of  the 
company  to  increase  its  premiums  as  the  exigencies  of  its 
business  may  require.  This  construction  of  the  contract 
is  in  accord  with  that  given  to  a  like  contract  in  the  case  of 
Gaut  V.  Mutual  Reserve  Fund  Life  Assoc,  121  Fed.  403. 

For  these  reasons  the  judgment  and  order  appealed  from 
are  affirmed. 
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[Sac.  No.  1589.    In  Bank.— March  12,  1908.] 

COUNTY  OF  GLENN,  Respondent,  v.  L.  J.  KLEMMER,  as 
Treasurer  of  the  County  of  Glenn,  and  HOCHHEIMER 
&  COJVIPANY  (a  Corporation),  AppeUants. 

Counties — Expenditubk  of  Seventy  Per  Cent  of  Fund  Priob  to 
January  First — Construction  of  County  Government  Act. — 
Under  section  36  of  the  County  Government  Act  of  1903  (Stats. 
1903,  p.  402),  whenever,  for  any  and  all  purposes,  in  any  fiscal  year, 
seventy  per  cent  of  a  particular  county  fund  has  been  expended 
prior  to  the  first  of  January  of  that  fiscal  year,  or  liabilities  to  the 
amount  of  seventy  per  cent  have  been  incurred  payable  therefrom, 
no  more  of  the  fund's  money  may  be  expended  prior  to  January 
first,  except  only  for  the  emergency  purposes  enumerated  in  that 
section. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Glenn 
County.    John  F.  Ellison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  L.  Clifton,  District  Attorney,  and  Clifton  &  Zumwalt, 
for  Appellants. 

Charles  L.  Donohoe,  and  Frank  Freeman,  for  Respondent. 

HENSHAW,  J.— Section  36  of  the  County  Government 
Act  of  1903  (Stats.  1903,  p.  402)  provides  as  follows:— 

'*Up  to  and  including  the  first  day  of  January  in  each 
fiscal  year  the  board  shall  have  no  power  for  any 
purpose  to  contract  debts  or  liabilities  in  any  manner 
or  for  any  purpose  nor  to  make  any  allowances  against  any 
funds  which,  with  all  the  debts  and  liabilities  fixed  by  law 
payable  therefrom,  shall  exceed  seventy  per  cent  of  the 
auditor's  estimate  of  the  revenue  for  the  year,  except  to 
build  or  repair  roads  and  bridges  which  have  been  destroyed 
or  made  impassable  by  flood  or  fire.  And  debts  and  liabili- 
ties contracted  in  any  manner  or  for  any  purpose  and 
any  allowances  made  contrary  to  the  provisions  of  this  sec- 
tion shall  be  null  and  void  and  the  auditor  shall  not  draw 
his  warrant  therefor  nor  the  treasurer  pay  the  same.'* 
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The  plaintiff  in  this  action  alleged  that  liabilities  amount- 
ing to  seventy  per  cent  of  the  auditor's  estimate  of  the 
funds  of  a  certain  road  district  had  been  incurred  prior  to 
January  first  of  the  fiscal  year  commencing  July  1,  1904; 
noth withstanding  this,  that  the  supervisors  had  allowed 
claims  against  this  fund  accruing  before  January  1st,  in 
excess  of  the  seventy  per  cent  and  that  these  excess  claims 
were  not  for  expenses  incurred  in  the  emergency  work  of 
building  or  repairing  roads  or  bridges  destroyed  or  made 
impassable  by  flood  or  fire.  Plaintiff  further  pleaded  that 
the  defendant  Klemmer,  as  treasurer  of  the  county,  would, 
unless  restrained  pay  these  claims,  and  the  action  was 
brought  to  prevent  him  from  so  doing.  Defendant  Hoch- 
heimer  &  Co.,  assignee  of  the  claims  which  had  been  allowed 
in  excess  of  the  seventy  per  cent,  pleaded  as  an  affirmative 
defense  that  forty  per  cent  of  the  seventy  per  cent  of  claims 
which  had  been  allowed  were  for  emergency  expenditures 
expressed  in  the  law,  and  that  therefore,  within  the  contem- 
plation of  section  36  there  was  still  thirty  per  cent  of  the 
auditor's  estimate  available  for  the  payment  of  the  ordinary 
expenses  of  the  repair  of  the  roads.  Defendant  also  demurred 
to  the  complaint,  its  demurrer  going  to  the  same  question  of 
law.  The  court  overruled  its  demurrer  and  ordered  the 
special  defense  stricken  from  the  answer,  and  gave  judgment 
for  plaintiff  as  prayed  for. 

Thus  upon  defendant's  appeal,  the  single  question  presented 
is  the  construction  of  section  3G.  Plaintiff  contends  that  the 
obvious  import  and  meaning  of  the  section  is  that  when,  for 
any  and  all  purposes,  seventy  per  cent  of  the  fund  has  been 
expended,  or  liabilities  to  the  amount  of  seventy  per  cent 
have  been  incurred,  no  more  of  the  fund's  money  may  be 
expended  prior  to  January  first,  excepting  only  for  the 
emergency  purposes  enumerated  in  the  section.  Defendant, 
on  the  other  hand,  contends  that  the  section  excepts  from  the 
seventy  per  cent  limitation  any  moneys  which  may  have  been 
expended  for  emergency  purposes,  or,  phrasing  it  differently, 
that  the  section  limits  only  the  ordinary  expenditures  before 
January  first  to  seventy  per  cent  of  the  auditor's  estimate. 

It  seems  apparent  that  respondent's  construction  is  the  one 
which  the  language  most  obviously  bears.  If  an  emergency 
has  arisen,  all  of  the  moneys  may,  for  such  emergency  pur- 
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poses,  be  expended  or  liabilities  incurred  for  their  expendi- 
ture, before  the  first  of  January.  But  if,  for  any  purpose, 
liabilities  amounting  to  seventy  per  cent  have  been  incurred 
before  the  first  of  January,  thereafter  and  until  the  first  of 
January  no  more  moneys  may  be  expended,  saving  for  emer- 
gency purposes  alone.  If  the  statute  had  intended,  as  appel- 
lant insists,  that  all  expenditures  for  emergency  purposes 
should  be  deducted  from  the  seventy  per  cent  limitation,  we 
should  look  for  some  clearer  expression  of  that  purpose  than 
can  be  found  from  a  reading  of  the  statute.  In  the  absence 
of  such  expression,  the  more  obvious  interpretation  must 
prevail,  the  interpretation  contended  for  by  respondent  and 
given  to  the  statute  by  the  trial  court. 

For  which  reasons  the  rulings  of  the  trial  court  are  approved 
and  the  judgment  appealed  from  is  affirmed. 

Lorigan,  J.,  Shaw,  J.,  Sloss,  J.,  and  Angellotti,  J.,  concurred. 


[S.  P.  No.  4682.     Department  Two.— March  12,  1908.] 
J.  H.  LEVY,  Respondent,  v.  M.  J.  LYON,  Appellent 

Yendob  and  Vendee — Option  to  Purchase  Land — Unilateral  Con^ 
TRACT — Tender  or  Performance. — An  option  for  the  purchase  of 
land,  which  by  its  terms  contains  a  promise  by  the  owner  to  sell 
on  certain  conditions,  without  any  obligfation  to  buy  on  the  part 
of  the  person  to  whom  the  option  is  given,  is  a  unilateral  contract, 
and  becomes  mutual  only  in  the  event  that  the  latter  should,  within 
a  reasonable  time  and  before  a  withdrawal  of  the  offer,  make  tender 
of  performance  on  his  part.  Performance  upon  the  part  of  him 
to  whom  the  option  runs  consists  of  a  valid  tender  of  the  amount 
dne  under  the  contract,  coupled  with  a  demand  for  a  deed. 

Id. — Owner  May  Qihet  Title. — The  owner  of  the  land  may  maintain 
an  action  to  quiet  his  title  thereto  against  the  person  to  whom 
Buch  option  was  given,  and  who,  for  more  than  four  years  after 
the  execution  of  the  option,  has  failed  to  make  tender  of  per- 
formance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    M.  H.  Hyland,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Milton  L.  Schmitt,  for  Appellant. 

E.  M.  Rosenthal,  for  Respondent. 

McFARLAND,  J. — The  plaintiff  brought  his  action  to 
quiet  title  to  certain  real  property.  The  action  was  com- 
menced November  1,  1905.  Defendant  appeared  by  answer 
and  cross-complaint,  and  alleged  that  on  April  6,  1901, 
plaintiff  had  executed  to  him  an  option  for  the  purchase  of 
the  lands  in  the  complaint  described,  the  material  portions 
of  which  option  are  as  follows :  "I  hereby  agree  to  sell  to  M. 
J.  Lyon  or  assigns,  certain  property  or  land,  ten  acres  more 
or  less,  adjoining  the  property  of  M.  J.  Lyon  on  the  south, 
described  as  follows:  [here  follows  the  description]  including 
use  of  abstract  title  to  said  lands,  title  to  be  satisfactory  to 
purchaser.  Deed  to  be  delivered  in  shortest  possible  time  with- 
out delay*';  that  on  the  thirtieth  day  of  the  following  May  he 
"requested  and  demanded  from  said  J.  H.  Levy  the  deed  to 
the  said  premises";  that  at  divers  times  since  he  has  de- 
manded the  delivery  of  the  deed  from  plaintiff  and  has 
requested  **at  all  of  said  times  that  the  said  Levy  provide 
the  said  Lyon  with  an  abstract  of  title  of  said  property,  in 
order  that  the  sale  contemplated  in  said  agreement  herein 
referred  to  might  be  consummated."  The  prayer  of  the  com- 
plaint, amongst  other  things,  is  that  the  court  adjudge  and 
decree,  "that  the  said  J.  H.  Levy  make,  execute  and  deliver 
the  deed  to  said  premises  to  the  said  M.  J.  Lyon  upon  the 
said  M.  J.  Lyon  complying  with  the  terms  of  sale  set  forth 
in  said  agreement." 

The  option  was  a  unilateral  contract,  binding  the  defend- 
ant to  do  nothing  and  binding  only  upon  the  plaintiff; 
becoming  mutual  only  in  the  event  that  the  defendant 
should,  within  a  reasonable  time  and  before  the  withdrawal 
of  the  offer,  make  tender  of  performance  on  his  part.  In 
such  a  contract,  performance  upon  the  part  of  him  to  whom 
the  option  runs  consists  of  a  valid  tender  of  the  amount 
due  under  the  contract,  coupled  with  a  demand  for  the  deed. 
This,  defendant  nowhere  pleads  that  he  made.  He  specifically 
pleads  that  he  demanded  a  deed,  but  nowhere  avers  that 
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he  ever  tendered  the  consideration  for  the  deed.  More  than 
four  years  after  the  execution  of  the  option  he  seeks  to 
have  a  court  of  equity  declare  it  to  be  a  subsisting,  valid, 
and  binding  obligation  on  the  part  of  the  owner  of  the  land, 
without  any  tender  of  performance  ever  having  been  made. 
The  general  demurrer  to  the  cross-complaint  and  answer 
were  properly  sustained,,  and  as  this  option  constitutes  the 
sole  claim  of  defendant  to  title  in  the  property,  the  judg- 
ment quieting  that  title  in  favor  of  plaintiff  was  proper. 
The  judgment  appealed  from  is  aiBBrmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 


[Sac.  No.  1469.    In  Bank.— March  13,  1908.] 

A.  H.  CARPENTER,  Appellant,  v.  W.  P.  SIBLEY  et  al., 

Respondents. 

Malicious  Peosecution — Sufticiency  of  Complaint — Malice— Want 
OT  Probable  Cause — Criminal  Conviction  Procured  by  Fraud. — 
Though,  to  sustain  a  malicious  prosecution,  both  malice  and  want 
of  probable  cause  must  be  alleged;  yet  the  averment  of  a  criminal 
conviction  is  npt  inconsistent  with  the  averment  of  want  of  probable 
cause,  where  it  is  alleged  to  have  been  obtained  hj  fraud  of  the 
defendants,  and  their  use  of  evidence  known  to  be  perjured  and 
by  their  intimidation  and  coercion  of  the  jury  to  render  a  false 
verdict  against  the  plaintiff. 

JLd. — Extrinsic  Fraud  not  Bequired. — The  rule  that  only  extrinsic 
fraud  can  be  shown  to  set  aside  a  judgment,  does  not  apply  to  the 
case  of  a  malicious  prosecution  and  conviction  of  the  plaintiff  with- 
out probable  cause,  alleged  to  have  been  procured  directly  by  fraud 
and  perjured  testimony^  and  unfair  conduct  on  the  part  of  the 
defendants. 

Id. — Erroneous  Exclusion  ot  Evidence. — ^Where  the  complaint  states 
a  cause  of  action  for  malicious  prosecution,  it  is  erroneous  to 
exclude  evidence  in  support  of  the  cause  of  action  alleged. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    F.  H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  H.  Carpenter,  in  pro,  per.,  for  Appellant 
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Nicol  &  Orr,  Louttit  &  Louttit,  and  C.  L.  Neumiller,  for 
Respondents. 

HENSHAW,  J.— Plaintiflf  filed  his  complaint  against  the 
defendants,  the  district  attorney  and  the  sheriff  of  San  Joa- 
quin County,  with  others,  seeking  a  recovery  for  malicious 
prosecution.  Defendants  interposed  a  general  demurrer  to 
the  complaint,  which  was  overruled.  Subsequently  they 
joined  issue  by  answering,  a  jury  was  impaneled  at  the 
request  of  the  plaintiff,  and  defendants  again  interposed 
their  general  demurrer  in  the  form  of  objection  to  the  intro- 
duction of  any  evidence  because  of  insufficient  facts  alleged 
in  the  complaint.  This  objection  was  timely,  since  it  may 
be  interposed  at  any  stage  of  the  case.  {Bucktnan  v.  Hatch, 
139  Cal.  53,  [72  Pac.  445] ;  Bell  v.  Thompson,  147  Cal.  689, 
[82  Pac.  327] ;  Hall  v.  Linn,  8  Colo.  264,  [5  Pac.  643].)  The 
court  sustained  this  objection,  and,  plaintiff  declining  to- 
amend,  a  judgment  of  dismissal  was  entered  and  plaintiff 
appeals. 

Plaintiff  charged  in  bis  complaint  that  the  district  attor- 
ney and  the  assistant  district  attorney  and  the  sheriff  and 
other  persons  maliciously  and  feloniously  conspired  and 
agreed  to  falsely  charge  and  accuse  the  plaintiff  of  the  crime 
of  subornation  of  perjury,  and  to  convict  and  punish  him 
therefor;  that  in  pursuance  of  this  conspiracy  the  conspira* 
tors  unlawfully  procured  false  evidence  to  be  given  before 
the  grand  jury  of  the  county,  by  means  of  which  false  evi- 
dence they  caused  plaintiff  to  be  wrongfully  and  unlawfully 
indicted  for  the  crime  of  subornation  of  perjury;  that  the 
indictment  was  insufficient  in  form  and  substance  and  did 
not  state  a  public  offense;  that  it  was  presented  to  the 
superior  court.  Plaintiff  was  arraigned  thereon  and  pleaded 
not  guilty.  Subsequently  his  trial  was  had  before  a  jury, 
and  "the  said  conspirators  then  and  there,  during  the  trial 
of  said  case,  made  use  of  the  false  and  perjured  evidence 
of  thieves  and  perjurers,  which  they  had  corruptly  and 
maliciously  procured  by  means  of  promises  of  immunity 
from  crimes  and  other  inducements,  and  offered  and  intro« 
duced  such  testimony,  which  they  then  and  there  knew  to 
be  false,  in  evidence  at  said  trial  against  plaintiff. '*  There 
then  follow  allegations  of  intimidation  whereby  the  jury  was. 
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coerced  into  bringing  in  a  false  verdict;  that  judgment  of 
guilty  was  entered  upon  the  verdict,  and  plaintiff  was  sen- 
tenced to  a  term  of  imprisonment;  that  he  appealed  to  the 
supreme  court  of  the  state,  making  application  for  bail  and 
for  a  certificate  of  probable  cause  pending  his  appeal,  and 
that  the  granting  of  the  one  and  the  issuance  of  the  other 
were  opposed  by  defendants;  that  he  suffered  two  hundred 
and  sixty-one  days  of  imprisonment;  that  the  supreme  court 
reversed  the  judgment  and  the  cause  was  remanded  for  a 
new  trial,  and  subsequently,  upon  the  application  and  motion 
of  the  district  attorney  made  in  open  court,  the  superior 
court  dismissed  the  action  and  ordered  plaintiff  released  and 
his  bondsmen  discharged. 

Respondents'  argument,  in  support  of  their  contention  as 
to  the  insufficiency  of  the  complaint,  is,  that  in  order  to  sup- 
port an  action  for  malicious  prosecution  the  plaintiff  must 
allege  malice  and  want  of  probable  cause  for  instituting  the 
action  complained  of,  and  this  of  course  is  well  settled.  {Hoi' 
liday  v.  Holliday,  123  Cal.  26,  [55  Pac.  703] ;  Dowdcll  v. 
Carpy,  129  Cal.  168,  [61  Pac.  948].)  They  urge  further  that 
probable  cause  is  shown  by  a  judgment  of  conviction,  even 
though  that  judgment  be  afterwards  reversed,  and  there  is 
authority  of  much  weight  supporting  this  contention.  (Root 
V.  Rose,  6  N.  Dak.  575,  [72  N.  W.  1023] ;  Nehr  v.  Dobbs,  47 
Neb.  867,  [66  N.  W.  864].)  Respondents  next  contend  that 
the  complaint  itself  shows  plaintiff's  conviction  and  thereby 
conclusively  establishes,  against  his  pleading,  the  presence  of 
probable  cause  for  his  prosecution.  Respondents  recognize 
that  the  general  principle  that  the  conviction  establishes  prob- 
able cause  is  subject  to  the  modification  that  the  jud^]rment 
of  conviction  has  not  been  procured  by  fraud  at  the  instance 
or  instigation  of  the  defendants.  Such,  of  course,  is  the 
established  rule.  (Holliday  v.  Holliday,  123  Cal.  26,  [55  Pac. 
703] ;  Crescent  Live  Stock  Co,  v.  Butchers'  Union,  120  U.  S. 
141,  [7  Sup.  Ct.  472].)  Respondents  then  argue  that  the  only 
fraud  which  will  avail  the  plaintiff  to  overcome  the  presump- 
tion of  probable  cause  established  by  the  conviction  is  extrinsic 
fraud  which  would  justify  an  action  to  set  aside  the  juds:- 
ment.  Here  respondents  fall  into  error.  The  rule  that  only 
extrinsic  fraud  may  be  made  the  basis  of  an  action  to  set 
aside  a  judgment  is  a  rule  founded  in  necessity.    It  is  to  the 
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interest  of  the  state  that  there  should  be  an  end  to  litigation. 
If  it  were  permitted  that  a  litigant  conld  maintain  an  action 
to  overthrow  a  judgment  upon  the  ground  that  perjured  testi- 
mony had  been  employed  against  him,  or  upon  any  other 
ground  than  extrinsic  fraud,  litigation  would  have  no  end. 
{Pico  V.  Cohn,  91  Cal.  129,  [25  Am.  St.  Rep.  159,  25  Pac. 
970,  27  Pac.  537].)  But  this  is  very  far  from  saying  that 
because  the  law  denies  to  a  litigant  this  particular  form  of 
redress  for  such  an  injury,  it  denies  him  any  redress  what- 
soever. Certainly  if  a  man  has  procured  an  unjust  judgment 
by  the  knowing  use  of  false  and  perjured  testimony,  he  has 
perpetrated  a  great  private  wrong  against  his  adversary.  If 
that  judgment  is  in  the  form  of  a  judgment  of  criminal  con- 
viction, it  would  be  obnoxious  to  every  one's  sense  pf  right 
and  justice  to  say  that  because  the  infamy  had  been  suc- 
cessful to  the  result  of  a  conviction,  the  probable  cause  for 
the  prosecution  was  thus  conclusively  established  against  a 
man  who  had  thus  been  doubly  wronged.  Therefore,  while 
it  may  be  true,  that  the  fraud  alleged  in  this  complaint  is  not 
such  a  fraud  as  would  support  an  action  for  the  setting  aside 
of  a  judgment,  it  is  still  a  fraud  which  will  support  an  action 
for  a  remedy  for  the  private  wrong  thus  committed.  So  we 
find  it  laid  down  that  the  general  rule  now  is,  **that  if  the 
declaration  or  complaint  shows  a  conviction  of  the  plaintiff, 
yet  if  it  be  averred  that  the  conviction  was  procured  by 
fraud,  perjury  or  subornation  of  perjury,  or  other  unfair 
conduct  on  the  part  of  the  defendant,  the  presumption  of 
probable  cause  is  effectually  rebutted.'*  (13  Ency.  of  Plead. 
&  Prac,  p.  449  and  note;  Spring  v.  Besore;  12  B.  Mon.  (Ky.) 
555;  Ross  V.  Hixon,  46  Kan.  550,  [26  Am.  St.  Rep.  123,  26 
Pac.  955] ;  Crescent  Live  Stock  Co.  v.  Butchers'  Union,  120 
U.  S.  141,  [7  Sup.  Ct.  472]  ) 

It  follows  from  the  foregoing  that  the  court  erred  in  sus- 
taining defendants*  objection  to  the  introduction  of  evidence 
and  in  dismissing  the  action.  Therefore,  it  is  ordered  that 
the  judgment  be  reversed  and  the  cause  restored  to  the  cal- 
endar of  the  trial  court. 

Shaw,  J.,  Angellotti,  J.,  Sloss,  J.,  McFarland,  J.,  and  Lori- 
gan,  J.,  concurred. 


Digitized  by  VjOOQIC 


March,  1908.]        Anderson  v.  Schlobsseb.  219 

[Sac.  No.  1580.    In  Bank.— March  13,  1908.] 

H.  P.  ANDERSON,  Appellant,  v.  AMALIA  SCHLOESSEB, 
Defendant;  GEORGE  P.  STONE  (Substituted  Defend- 
ant), Respondent, 

GOBPOBATIONS — ACTION    AGAINST    STOCKHOLDER — ATTACHMENT    OF    BeAL 

Estate — Sai^  Under  Execution — Transfer  by  Defendant — Sub- 
stitution NOT  Permissible. — In  an  action  to  enforce  the  liability 
of  a  stockholder,  upon  a  contract  hj  the  corporation  with  plaintiff, 
in  which  real  estate  belonging  to  the  defendant  was  attached  and 
sold  under  execution  upon  a  money  judgment  against  defendant, 
a  transfer  by  the  defendant  of  the  attached  real  estate  pending 
*  suit,  is  not  such  a  transfer  of  an  interest  in  the  action,  as  to  entitle 
the  transferee  to  be  substituted  as  party  defendant  under  section 
385  of  the  CJode  of  Civil  Procedure,  regardless  of  the  fact  whether 
the  service  of  the  summons  upon  the  original  defendant  was  per- 
sonal, or  by  publication. 
Id. — Subject  of  Action  Diterminsd  by  Ck)MFLAiNT — No  Right  to 
Judgment  Against  Transferee — Subject  Not  Affected  by  Attach- 
ment^— The  subject  of  the  action  is  determined  from  the  complaint, 
which  shows  only  a  right  of  action  against  the  original  defendant, 
as  a  stockholder,  and  no  right  to  any  judgment  against  a  transferee 
of  her  property.  The  subject  of  the  action  is  unaffected  by  the 
levy  of  an  attachment,  the  effect  of  which  is  merely  to  create  a 
lien  as  security  for  any  judgment  that  might  be  recovered  against 
the  defendant. 

Id. — Effect  of  Death  of  Non-Besident  Defendant — Transferee  Not 
A  Represent ATivE — ^Judgment  Payable  in  Course  of  Administra- 
tion. —  The  death  of  the  original  non-resident  defendant,  after 
her  transfer  to  defendant  pending  suit,  could  not  confer  upon  him 
any  right  to  substitution  as  her  representative.  But  if  there  should 
be  administration  of  her  estate  in  this  state,  a  claim  of  the  demand 
here  sued  upon  could  be  presented  to  her  executor  or  administrator, 
and  be  made  the  basis  of  a  judgment  payable  in  due  course  of 
administration,  in  this  action,  under  section  1512  of  the  Code  of 
Civil  Procedure. 

APPEAL  from  an  order  of  the  Superior  Court  of  Lassen 
County  substituting  a  transferee  of  the  original  defendant 
as  defendant.    F.  A.  Kelley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Garoutte  &  Goodwin,  and  Pardee  &  Pardee,  for  Appellant. 
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N.  J.  Barry,  John  Sands,  and  Solinsky  &  Wehe,  for  Re- 
spondent. 

SLOSS,  J.— On  November  11,  1904,  the  plaintiflf,  H.  P. 
Anderson,  commenced  in  the  superior  court  of  Lassen  County 
an  action  against  Amalia  Schloesser  to  recover  from  her  cer- 
tain sums  claimed  to  be  due  on  account  of  her  liability  as  a 
stockholder  in  Hayden  Hill  Golden  Eagle  Mining  Company, 
a  corporation.  A  writ  of  attachment  was  issued,  and  was,  on 
the  twenty-eighth  day  of  November,  1894,  levied  on  the 
defendant's  interest  in  the  Evening  Star  Mine.  On  August 
28,  1905,  the  court  gave  judgment  in  favor  of  the  plaintiff 
against  the  defendant  Amalia  Schloesser  for  $2,258.70  with 
costs  and  interest.  It  was  in  form  an  ordinary  money  judg- 
ment and  contained  the  following  recitals:  **In  this  action 
the  defendant,  Amalia  Schloesser,  having  been  regularly 
served  with  process,  and  having  failed  to  appear  and  answer 
plaintiff's  complaint  herein,  and  the  legal  time  for  answering 
having  expired,  and  no  answer  or  demurrer  having  been 
filed;  and  by  order  of  the  court  the  default  of  said  defend- 
ant having  been  entered  in  the  premises  according  to  law  on 
the  twenty-sixth  day  of  August,  1905;"  .  .  .  This  judgment 
was  entered  on  August  28,  1905,  and  on  the  twenty-eighth 
day  of  October,  1905,  all  the  right,  title,  and  interest  of 
Amalia  Schloesser  in  said  Evening  Star  Mine  was  sold  under 
writ  of  execution  issued  in  this  cause. 

On  February  16,  1906,  respondent,  George  F.  Stone,  filed 
and  served  upon  the  plaintiff  a  notice  that  he  would  move 
the  court  for  an  order  substituting  him  as  defendant  in  the 
place  and  stead  of  said  Amalia  Schloesser.  The  grounds  of 
the  motion,  as  stated  in  the  notice,  were:  ''That  said  action 
is  an  action  to  subject  real  estate  within  the  state  of  Cali- 
fornia to  the  payment  of  an  indebtedness  of  the  plaintiff 
Amalia  Schloesser;  that  said  Amalia  Schloesser  was  a  non- 
resident of  the  state  of  California  and  is  now  dead,  and  that 
subsequent  to  the  commencement  of  said  action  all  the  right, 
title  and  interest  of  the  said  Amalia  Schloesser  of,  in  and  to 
said  real  estate  has  been  transferred  to  the  said  George  F. 
Stone,  and  that  he  is  now  the  legal  owner  thereof.'*  Upon 
the  hearing  of  the  motion  Stone  offered  in  support  of  his*  mo- 
tion the  affidavit  of  one  Barry  alleging  that  the  action  **i8  an 
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action  commenced  against  a  non-resident  of  the  state  to  subject 
certain  real  estate  situated  in  the  county  of  Lassen,  .  .  .  and 
known  as  the  Evening  Star  Mine,  ...  to  the  payment  of  an 
alleged  indebtedness  of  said  defendant ;  that  subsequent  to  the 
commencement  of  said  action  defendant  transferred  all  her 
right,  title  and  interest  of,  in  and  to  said  Evening  Star  Mine  to 
George  F.  Stone,  and  that  said  George  F.  Stone  is  now  the 
legal  owner  of  said  real  estate;  that  affiant  is  informed  and 
believes,  and  upon  such  information  and  belief  alleges  the 
fact  to  be,  that  the  said  Amalia  Schloesser  is  now  dead."  In 
addition.  Stone  offered  in  evidence  plaintiff 's  complaint  in 
the  action.  This  was  a  complaint  which  alleged  that  the 
Hay  den  Hill  Golden  Eagle  Mining  Company  was  indebted 
on  certain  contracts  to  the  plaintiff  and  that  the  defendant 
was  the  holder  and  owner  of  one  half  of  the  subscribed  and 
issued  capital  stock  of  said  corporation.  It  alleged  further 
that  the  defendant  Schloesser  was  a  resident  of  the  state  of 
Illinois  and  the  owner  of  an  interest  in  the  Evening  Star 
Mine,  and  **that  this  action  was  brought  for  the  purpose  of 
subjecting  said  defendant's  interest  in  said  mine  or  mining 
claim  to  the  payment  of  such  proportion  of  the  indebtedness 
aforesaid  as  said  defendant  may  be  found  legally  liable  for.'* 
The  complaint  prayed  judgment  against  said  defendant  for 
one  half  of  the  amount  of  the  indebtedness  of  the  corporation 
with  interest.  In  opposition  to  the  motion  the  plaintiff  offered 
an  affidavit  stating  that  the  action  did  not  relate  to  or  affect 
the  title,  the  possession,  or  the  right  of  possession  of  any  real 
property,  and  setting  forth  the  facts  as  to  the  issuance  of  the 
attachment,  the  recovery  and  entry  of  judgment,  and  the 
execution  sale  as  hereinbefore  stated.  It  further  alleged  that 
the  conveyance  to  Stone  was  not  made  until  the  twenty-first 
day  of  January,  1905,  after  the  levy  of  the  writ  of  attach- 
ment. The  court  granted  the  motion  for  the  substitution  of 
Stone  as  defendant  in  place  of  Amalia  Schloesser,  and  plaintiff 
appeals  from  the  order  so  made. 

Section  385  of  the  Code  of  Civil  Procedure  provides  that 
"an  action  or  proceeding  does  not  abate  by  the  death  or  any 
disability  of  a  party,  or  by  the  transfer  of  any  interest  therein, 
if  the  cause  of  action  survive  or  continue.  In  case  of  the 
death  or  any  disability  of  a  party,  the  court,  on  motion,  may 
allow  the  action  or  proceeding  to  be  continued  by  or  against 
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his  representative  or  successor  in  interest.  In  case  of  any  other 
transfer  of  interest,  the  action  or  proceeding  may  be  con- 
tinued in  the  name  of  the  original  party,  or  the  court  may 
allow  the  person  to  whom  the  transfer  is  made  to  be  substi- 
tuted in  the  action  or  proceeding." 

The  respondent's  right  to  be  substituted  rests,  if  it  can  be 
supported  at  all,  upon  the  last  sentence  of  this  section.  He 
claims  by  reason  of  a  transfer  made  to  him  by  Amalia 
Schloesser  in  her  lifetime,  not  in  the  capacity  of  one  who 
as  representative,  or  otherwise,  succeeded  to  her  interest  by 
reason  of  her  death  or  disability.  The  fact  that,  after  the 
transfer  to  Stone,  his  grantor  died,  is  therefore  a  false  quan- 
tity in  the  case.  Whatever  rights  Stone  had  were  derived 
from  the  conveyance  to  him,  and  were  fixed  at  the  time  of 
such  conveyance. 

Was  this  such  a  transfer  of  interest  in  the  ** action''  or  in 
the  ** cause  of  action,"  as  justified  the  substitution  of  Stone 
in  place  of  the  original  defendant?  The  order  appealed  from 
not  only  made  Stone  a  party  to  the  suit,  with  the  right  to 
take  such  steps  therein  as  might  be  necessary  to  protect  his 
interest,  but  it  eliminated  Amalia  Schloesser  as  a  party,  and 
prevented  the  plaintiff,  in  any  future  stage  of  the  pro- 
ceeding, from  obtaining  any  relief  against  her.  The  nature 
of  the  cause  of  action  is  to  be  determined  from  the  com- 
plaint, and  the  conclusions  of  witnesses  expressed  in  aflS- 
davits  can  have  no  weight  in  this  connection.  The  com- 
plaint was  simply  one  to  recover  money  claimed  to  be  due 
to  plaintiff  from  the  defendant  Schloesser  on  contracts 
made  by  a  corporation  of  which  she  was  a  stockholder.  As 
such  stockholder  she  was  directly  and  primarily  liable  on 
these  contracts.  {Young  v.  Rosenbmim,  39  Cal.  646;  Eyman 
V.  Colenian,  82  Cal.  650,  [16  Am.  St.  Rep.  178,  23  Pac.  62] ; 
Knowles  v.  Sandercock,  107  Cal.  629,  [40  Pac.  1047].)  The 
allegation  that  the  action  was  brought  to  subject  defendant's 
interest  in  the  Evening  Star  Mine  to  the  payment  of  plain- 
tiff's claim  does  not  alter  the  fact  that  plaintiff  set  forth  a 
case  of  a  personal  liability  on  the  part  of  defendant  Schloesser, 
entitling  him  to  the  relief  which  he  asked, — i.  e.  a  general 
judgment  against  her.  On  this  complaint,  the  plaintiff  had 
no  claim  against  Stone,  and  was  not  entitled  to  any  judgment 
against  him.     The  effect  of  levying  an  attachment  against 
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the  property  of  the  defendant  was  merely  to  create  a  lien  on 
that  property  as  security  for  any  judgment  that  might  be 
recovered  against  Schloesser.  The  attached  property  did  not 
thereby  become  the  subject  of  the  action.  The  subject  of  the 
action  consisted,  as  it  had  from  the  outset,  of  plaintiff's  de- 
mand against  Schloesser.  The  fact  that  Stone  acquired  an 
interest  in  the  attached  property,  while  it  might  justify  his 
becoming  a  party  to  the  action  for  the  purpose  of  protecting 
that  interest  (Wilson  v.  Baker,  64  Cal.  475,  [2  Pac.  253]; 
Trumpler  v.  Trumpler,  123  Cal.  248,  [55  Pac.  1008]  ;  Crescent 
Canal  Co,  v.  Montgomery,  124  Cal.  134,  [56  Pac.  797]),  would 
furnish  no  reason  for  ousting  Schloesser  as  a  party,  and  so  de- 
priving plaintiff  of  his  right  to  a  general  judgment  against  her. 

The  theory  upon  which  the  substitution  was  asked  appears 
from  the  briefs  to  have  been  that,  while  the  action  was  one 
for  the  recovery  of  a  simple  money  judgment,  there  was  no 
personal  service  upon  the  defendant  within  the  jurisdiction, 
and  that,  under  the  familiar  rule  declared  in  Pennoyer  v.  Neff, 
95  U.  S.  741,  and  similar  cases  {Brown  v.  Campbell,  100  Cal. 
641,  [38  Am.  St.  Rep.  314,  35  Pac.  433] ;  Murray  v.  Murray, 
115  Cal.  266,  [56  Am.  St.  Rep.  97,  47  Pac.  37] ),  the  judgment 
obtained  on  substituted  service  could  not  be  effectual  except 
to  the  extent  of  subjecting  to  the  satisfaction  of  plaintiff's 
claim  property  which  had  been  attached  or  otherwise  brought 
within  the  jurisdiction  of  the  court  at  the  inception  of  the 
proceedings.  It  is  a  suflScient  answer  to  this  proposition  to 
say  that  nowhere  in  this  record  does  it  appear  that  the  judg- 
ment was  one  rendered  on  substituted  service.  All  that  ap- 
pears regarding  service  is  the  recital  of  the  judgment  herein- 
before quoted,  which  is  that  the  defendant  Amalia  Schloesser 
had  been  regularly  served  with  process,  and  had  failed  to 
appear  and  answer  plaintiff's  complaint  herein.  While  it  is 
shown  that  the  defendant  Schloesser  was  a  non-resident  of 
the  state  of  California,  there  is  nothing  in  the  notice  of  motion 
for  substitution  or  in  the  evidence  to  indicate  that  she  was 
not  at  some  time  during  the  pendency  of  the  action  within  this 
state,  and  that  she  was  not  while  here  served  with  summons. 
If  she  was  so  served,  the  court  of  course  obtained  jurisdiction 
to  render  a  general  judgment  against  her. 

But  even  if  we  were  to  assume  that  the  judgment  was 
rendered  on  a  service  by  publication,  the  transferee  of  the 
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attached  property  did  not  thereby  become  entitled  to  the 
substitution.  While  the  judgment,  if  based  on  such  service, 
could  not  be  effectual  to  any  greater  extent  than  to  subject 
the  interest  of  the  defendant  Schloesser  in  the  attached  prop- 
erty to  the  payment  of  plaintiff's  claim,  it  is  still  true  that  the 
prayer  of  the  complaint  and  the  facts  therein  alleged  author- 
ized a  general  judgment  against  the  original  defendant.  So 
long  as  the  action  was  pending  it  was  possible  for  the  court 
to  obtain  jurisdiction  of  that  defendant  by  a  personal  service 
or  by  voluntary  appearance  on  her  part.  It  cannot  be  urged 
on  behalf  of  Stone  that  the  plaintiff's  right  to  treat  the  action 
as  one  purely  in  personam  ended  with  the  entry  of  judg- 
ment. An  action  is  pending  **from  the  time  of  its  commence- 
ment until  its  final  determination  upon  appeal,  or  until  the 
time  for  appeal  has  passed."  (Code  Civ.  Proc,  sec.  1049.) 
Indeed,  the  very  motion  of  defendant  to  be  substituted  as  a 
party  defendant  recognizes  the  action  as  a  pending  one.  The 
sole  purpose  which  Stone  can  have  in  now  coming  into  the 
action  as  a  defendant  is  to  attack  a  judgment  already  entered. 
If  he  should  succeed  in  a  motion  to  set  the  judgment  aside, 
the  plaintiff  would  be  left  in  the  position  of  having  to  look 
solely  to  the  attached  property  for  the  satisfaction  of  his 
claim,  although  he  had  commenced  an  action  to  recover  a  gen- 
eral judgment  against  a  party  personally  liable.  In  this 
respect  the  case  differs  materially  from  Fay  v.  Steubenrauch, 
138  Cal.  656,  [72  Pac.  156],  relied  on  by  respondent.  In  that 
case  the  grantee  of  mortgaged  land  was,  in  a  foreclosure  suit, 
substituted  for  an  original  defendant,  who  was  not  himself  the 
mortgagor,  and  was  not  personally  liable  for  the  debt. 

As  we  have  said,  the  death  of  Schloesser  can  add  nothing 
to  the  rights  of  Stone,  who  succeeds  to  no  right  by  virtue 
of  her  death.  It  may  be  remarked,  however,  that  the  fact 
of  her  death  does  not  destroy  the  possibility  of  the  court 
securing  jurisdiction  to  render,  in  this  action,  a  general  judg- 
ment against  her  representatives.  If  there  should  be  admin- 
istration of  her  estate  in  this  state,  a  claim  on  the  demand 
here  sued  upon  could  be  presented  to  the  executor  or  admin- 
istrator, and  be  made  the  basis  of  a  judgment  (payable  in 
due  course  of  administration)  in  this  action.  (Code  Civ. 
Proc,  sec.  1502.) 

The  order  is  reversed. 
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Shaw,  J.,  Angellotti,  J.,  Lorigan,  J.,  Henshaw,  J.,   and 
McFarland,  J.,  concurred. 

Rehearing  denied. 


[S.  F.  No.  4596.    In  Bank.— March  13,  1908.] 

In  the  Matter  of  the  Estate  of  ELIZABETH  HEWLETT 
MARTIN,  Deceased.  JOHN  Q.  HEWLINGS  et  al., 
Appellants,  v.  STATE  OF  CALIFORNIA,  Respondent. 

Estates  of  Deceased  Persons — Collateral  Inhbritancb  Tax — 
Vested  Right  of  State — Bepeal  of  Law  Inoperativb. — The  right 
of  the  state  to  the  tax  on  collateral  inheritance,  bequests,  or  devises 
provided  for  in  the  act  approved  Ma)rch  25,  1893,  and  its  amend- 
ments while  in  force,  vested  immediatelj  upon  the  death  of  the 
ancestor,  or  testator,  and  its  vested  rights  thereunder  to  collect  or 
receive  any  unpaid  taxes  could  not  be  affected  by  the  repeal  of  that 
act  and  its  amendments  bj  the  Collateral  Inheritance  Tax  Act  of 
March  20,  1905. 

Id. — Constitutional  Law — Protection  of  Rights  of  State. — Under 
the  limitations  prescribed  by  section  31  of  article  IV  of  the  con- 
stitution, it  is  not  within  the  power  of  the  legislature,  either  by 
the  repeal  of  the  law  in  virtue  of  which  the  right  of  the  state  to 
the  tax  in  question  vested,  or  by  any  other  means,  to  grant  or 
donate  it  to  the  successor  in  estate,  or  to  any  other  person. 

Id. — Former  Procedure  Inserted  in  Repealing  Act  Not  Repealed. — 
Notwithstanding  the  express  repeal  of  the  act  of  1893  and  its 
amendments,  the  object  of  the  act  of  1905  is  merely  to  estab- 
lish a  different  amount  of  taxation  and  to  make  it  applicable  to 
different  persons;  and,  in  so  far  as  provisions  of  procedure  under 
the  former  act  are  found  substantially  embodied  in  the  latter, 
they  must  be  deemed  mere  amendments,  within  the  scope  of  section 
325  of  the  Political  Code,  providing  that  portions  of  statutes 
not  altered  are  to  be  deemed  a  law  from  the  time  when  they  were 
first  enacted,  and  such  portions  apply  to  taxes  previously  assessed, 
the  same  as  if  there  were  no  repealing  clause  in  the  new  act. 

Id. — Re-Enactment  Neutralizing  Repeal.. — Where  there  is  an  express 
repeal  of  a  statute,  and  at  the  same  time  a  re-enactment  of  a  por- 
tion of  its  provisions,  such  re-enactment  neutralizes  the  repeal,  in 
so  far  as  the  old  law  is  continued  in  force;  and,  in  such  ease,  the 
part  of  the  old  law  re-enacted  operates  without  interruption. 
CLIII  Cal.— 16 


Digitized  by  VjOOQIC 


226  Estate  op  Martin.  [153  CaU 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  directing  payment  of  a  collateral  inheritance 
tax.     M.  H.  Hyland,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  F.  Lieb,  for  Appellants. 

U.  S.  Webb,  Attorney-General,  James  H.  Campbell,  District 
Attorney,  and  C.  M.  Lorigan,  for  Respondent. 

SHAW,  J. — Elizabeth  Hewlett  Martin,  a  resident  of  this 
state,  died  in  the  county  of  Santa  Clara  on  January  2,  1905, 
leaving  a  valuable  estate.    By  the  terms  of  her  will,  which  waa 
duly  probated,  she  bequeathed  to  each  of  the  appellants  a 
sum  of  money  greater  than  five  hundred  dollars,  amounting^ 
in  the  aggregate  to  $38,415.21.    None  of  the  appellants  was 
related  to  the  deceased  in  a  degree  nearer  than  that  of  brother, 
and,  hence,  the  legacy  came  within  the  terms  of  the  act  of 
1903   (Stats.  1903,  p.  268),  amending  section  1  of  the  act 
imposing  a  tax  on  inheritance  devises  and  legacies.     Section 
27  of  an  act  approved  March  20,  1905,  which  took  effect  July 
1,  1905   (Stats.  1905,  p.  350),  purports  to  repeal,  uncondi- 
tionally, the  act  of  1893  providing  for  a  succession  tax  and 
all  the  subsequent  amendments  thereto,  including  that  of  1903 
above  mentioned.     In  due  course  of  administration  of  the 
estate  a  decree  of  distribution  thereof  was  rendered  by  the- 
superior  court  of  Santa  Clara  County  on  February  2,  1906, 
declaring  that  the  appellants  respectively  were  the  owners  of 
and  entitled  to  receive  the  legacies  bequeathed  to  them  as 
aforesaid,  subject  to  whatever  inheritance  tax  might  be  due 
thereon.     Subsequently,  on  March  2,  1906,  upon  due  notice^ 
the  court  made  an  order  directing  the  executor  of  the  estate 
to  deduct  from  each  of  said  legacies  a  sum  equal  to  five  per 
cent  thereof,  as  and  for  a  succession  tax  thereon,  and  to  pay 
said  sums  so  deducted  to  the  county  treasurer.     This  appeal 
is  taken  from  that  order. 

The  appellants  ask  us  to  overrule  the  decisions  of  this  court 
in  the  Estate  of  Stanford,  126  Cal.  112,  [54  Pac.  259,  58  Pac. 
462],  and  Trippet  v.  State,  149  Cal.  521,  [86  Pac.  1084],. 
and  declare  that  the  repeal  of  the  Collateral  Inheritance  Tax: 
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Ijaw  of  1893,  and  its  amendments,  by  the  act  of  1905,  operated 
to  deprive  the  state  of  the  right  to  collect  or  receive  all  suc- 
cession taxes,  accruetl  under  the  former  law,  which  had  not 
been  paid  or  ordered  to  be  paid  to  the  state  at  the  time  the 
repeal  took  effect,  on  July  1,  1905.  The  briefs  filed  for  the 
appellants  in  Trippet  v.  State,  149  Cal.  521,  [86  Pac.  1084], 
are  referred  to  by  counsel  and  made  to  constitute  the  argu- 
ment on  behalf  of  the  appellants  in  this  case.  No  additional 
points  are  presented.  Even  if  we  were  disposed  to  doubt 
the  soundness  of  those  decisions,  and  were  to  concede  that 
vested  rights  would  not  be  affected  by  overruling  them,  we 
would  hesitate  to  overrule  decisions  so  well  and  thoroughly 
considered  as  those  mentioned.  But  after  again  considering 
the  arguments  presented,  we  are  satisfied  that  the  conclusion 
reached  in  those  cases  is  correct. 

The  argument  of  the  appellants  is  that  the  decision  in  Trip- 
pet  V.  State  is  based  wholly  on  the  authority  and  reasoning 
of  the  opinion  in  Estate  of  Stanford,  and  that  the  conclusion 
in  the  Stanford  case  was  founded  solely  upon  the  proposition 
that  the  effect  of  the  law  of  1893  and  its  amendments  was  to 
provide  for  the  succession  to  property  upon  the  death  of  the 
owner,  and  not  to  establish  a  tax.  And  this  proposition,  it 
is  claimed,  is  false  for  two  reasons:  1.  Because  the  language 
of  the  statute  does  not  permit  that  construction,  and,  2.  Be- 
cause, if  it  did,  the  title  of  the  act  would  not  include  the  sub- 
ject and  the  act  would  be  void.  It  is  further  argued  that  the 
law  does  not  in  fact  provide  for  a  tax,  the  right  of  the  state 
thereto  does  not  vest  until  payment,  or  until  a  judicial  order 
has  been  made  for  the  payment,  and  that  a  repeal  of  the  law 
before  either  event,  as  in  the  present  case,  extinguishes  the 
inchoate  right  of  the  state  to  the  unpaid  tax. 

The  opinion  in  Estate  of  Stanford  does  not  have  the  effect 
claimed.  It  does  not  hold  that  law  in  question  provides  that 
the  state  shall  succeed  as  an  heir  in  certain  classes  of  cases 
to  five  per  cent  of  the  property  of  the  decedent.  Some  of  its 
phraseology  may  perhaps  be  consistent  with  such  an  idea,  if 
taken  separately  from  the  context,  but  the  real  meaning  and 
effect  of  the  decision  is  that  the  law  establishes  a  succession 
tax  in  certain  cases,  and  that  the  right  of  the  state  to  such 
tax  vests  immediately  upon  the  death  of  the  ancestor  or 
testator,  and,  hence,  that  the  repeal  of  the  law  does  not  affect 
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the  right  of  the  state  to  the  tax.  The  law,  in  effect,  created 
a  lien  in  favor  of  the  state  on  the  property  for  the  amount 
of  the  tax  thereon.  This  right  to  the  tax  in  question  here, 
and  the  lien  therefor,  vested  in  and  became  the  property  of  the 
state  upon  the  death  of  Elizabeth  Hewlett  Martin,  in  January, 
1905.  Under  the  limitations  prescribed  by  section  31  of  article 
IV  of  the  constitution,  it  is  not  within  the  power  of  the  legis- 
lature, either  by  the  repeal  of  the  law  in  virtue  of  which  the 
right  vested,  or  by  any  other  means,  to  grant  or  donate  it  to 
the  successor  in  estate  or  to  any  other  person. 

The  law  of  1893  and  its  amendments  provided  that  the 
executor  or  administrator  of  the  particular  estate  should  de- 
duct from  all  money  legacies,  or  money  of  the  intestate,  in 
his  hands  for  distribution,  the  amount  of  the  succession  tax 
due  thereon  and  that  he  should  in  other  cases  collect  from  the 
distributee  the  amount  of  the  tax  due  on  the  share  distributed, 
before  delivery  thereof  to  the  party  entitled,  and  should  pay 
the  said  tax  to  the  county  treasurer  for  use  of  the  state 
(Stats.  1895,  sec.  6,  p.  35;  Stats.  1893,  sec.  8,  p.  195). 

If  this  law  is  still  in  force,  no  order  of  the  court  was  re- 
quired to  give  the  executor  authority  to  deduct  from  the 
money  legacies  distributed  to  the  appellants  the  succession 
tax  thereon  and  to  pay  the  same  to  the  county  treasurer.  In 
that  event  the  order  would  be  harmless,  even  if  unnecessary. 
It  is  claimed  that  the  express  repeal,  by  the  act  of  1905, 
of  the  previous  law  for  succession  taxes,  if  not  effective  to 
deprive  the  state  of  the  right  to  the  tax  here  involved,  is,  at 
least,  valid  so  far  as  it  repeals  the  provisions  of  sections  6 
and  8  aforesaid,  providing  for  its  retention  and  payment  by 
the  executor,  and,  hence,  that  the  executor  had  no  authority 
to  pay  the  tax  for  the  legatees,  and  that  the  court  had  no 
power  to  make  the  order  giving  him  such  authority. 

We  do  not  think  that  these  provisions  were  repealed.  The 
act  of  1905  containing  the  repealing  clause  above  mentioned 
is  practically  a  revision  of  the  act  of  1893  and  its  amendments, 
providing  for  succession  taxes.  Certain  changes  are  made  in 
the  new  law  in  regard  to  the  persons  on  whom  such  tax  is 
imposed,  the  exemptions  therefrom,  and  in  the  rate  of  tax 
to  be  imposed  upon  the  different  persons.  These  changes 
are  found,  for  the  most  part,  in  sections  1,  2,  3,  and  4  of  the 
new  law,  which  cover  the  subjects  embraced  in  section  1  of  the 
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old  law.  The  other  portions  of  the  old  law  are  substantially- 
re-enacted  in  the  act  of  1905  with  a  few  alterations  and 
additions  which  do  not  affect  the  question.  The  aforesaid  sec- 
tion 6  of  the  former  law  is,  word  for  word,  the  same  as  section 
9  of  the  new  act,  and  section  8  of  the  former  law  is  identical 
with  section  11  of  the  new  act,  with  the  exception  of  a  few 
words  of  trifiing  import.  We  must  presume  that  the  legis- 
lature of  1905  was  aware  of  its  want  of  power,  under  the 
decision  of  this  court  in  Estate  of  Stanford,  to  release,  sur- 
render, or  discharge  the  taxes  previously  accrued  and  remain- 
ing uncollected.  The  re-enactment  of  the  provisions  of  the 
former  law  respecting  the  payment  and  collection  of  succes- 
sion taxes  is  to  be  considered  as  having  been  done  with 
knowledge  of  the  existence  of  these  uncollected  taxes  and  with 
the  intent  to  continue  in  force  the  mode  and  means  for  the 
collection  thereof.  These  re-enactments  come  within  the 
scope  and  effect  of  section  325  of  the  Political  Code,  declar- 
ing that,  when  a  part  of  a  statute  is  amended,  it  is  **not  to 
be  considered  as  having  been  repealed  and  re-enacted  in  the 
amended  form;  but  the  portions  which  are  not  altered  are  to 
be  considered  as  having  been  the  law  from  the  time  when 
they  were  enacted."  The  rule  particularly  applicable  to 
this  case  is  thus  stated  in  Sutherland  on  Statutory  Construc- 
tion (2d  ed.,  sec.  238) :  **  Where  there  is  an  express  repeal 
of  an  existing  statute,  and  a  re-enactment  of  it  at  the  same 
time,  or  a  repeal  and  a  re-enactment  of  a  portion  of  it,  the 
re-enactment  neutralizes  the  repeal  so  far  as  the  old  law  is 
continued  in  force.  It  operates  without  interruption  where 
the  re-enactment  takes  effect  at  the  same  time."  Speaking 
of  a  similar  case,  the  supreme  court  of  the  United  States,  in 
Bear  Lake  L  Co,  v.  Garland,  164  U.  S.  11,  [17  Sup.  Ct.  7], 
say:  "Although  there  is  a  formal  repeal  of  the  old  by  the 
new  statute,  still  there  never  has  been  a  moment  of  time 
since  the  passage  of  the  act  of  1888  when  these  similar  pro- 
visions have  not  been  in  force.  Notwithstanding,  therefore, 
this  formal  repeal,  it  is,  as  we  think,  entirely  correct  to  say 
that  the  new  act  should  be  construed  as  a  continuation  of 
the  old  with  the  modification  contained  in  the  new  act."  The 
following  authorities  are  of  similar  effect:  Endlich  on  Inter- 
pretation, sec.  490;  Pratt  v.  Swan,  16  Utah,  483,  [52  Pac. 
1094] ;  Howlett  v.  Cheetham,  17  Wash.  626,   [50  Pac.  522] ; 
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Pacific  M.  S.  Co.  v.  Joliffe,  2  Wall.  456;  Wright  v.  Oakley, 
5  Met.  406;  Sabin  v.  Connor,  21  Fed.  Cas.  125;  United  He- 
brew Assoc.  V.  Bcnshimol,  130  Mass.  327;  Anding  v.  Levy, 
57  Miss.  59,  [34  Am.  Rep.  435] ;  Middleton  v.  New  Jersey  etc. 
Co.,  26  N.  J.  Eq.  274;  State  v.  Bemis,  54  Neb.  733,  [64  N.  W. 
350].  The  effect  of  the  act  of  1905  was  to  establish  a  differ- 
ent rate  of  taxation  and  make  it  applicable  to  different 
persons  with  respect  to  all  succession  taxes  accruing  there- 
after, but  otherwise  the  provisions  of  the  previous  act  incor- 
porated into  the  new  act,  relating  to  the  payment  and  collec- 
tion of  succession  taxes,  remained  in  force  and  applied  to 
taxes  previously  assessed,  the  same  as  if  there  had  been  no 
express  repealing  clause  in  the  new  act.  The  same  session 
of  the  legislature  amended  section  1669  of  the  Code  of  Civil 
Procedure,  so  as  to  provide  that  before  any  decree  of  dis- 
tribution of  an  estate  is  made  the  court  must  be  satisfied  that 
**any  inheritance  tax  which  is  due  and  payable  has  been  fully 
paid."  (Stats.  1905,  p.  83.)  This  amendment  took  effect 
May '6,  1905,  and  remained  in  force,  notwithstanding  the  re- 
peal of  the  inheritance  tax  law  of  1893.  Under  its  provisions, 
in  connection  with  the  provisions  of  the  former  act  re-enacted 
in  the  Revisory  Act,  there  can  be  no  doubt  that  the  court 
had  authority  to  make  the  order  appealed  from. 
The  order  is  affirmed. 

Angellotti,  J.,  Sloss,  J.,  Henshaw,  J.,  and  Lorigan,  J.,  con- 
curred. 


[Sac.  No.  1577.     In  Bank.— March  13,  1908.] 

WOOD,   CURTIS  &   COMPANY,  Respondent,  v.   EL  DO- 
RADO LUMBER  COjVIPANY  et  al.,  Appellants. 

Mechanics'  Lusns — Construction  of  Bailroad — ^Letting  op  Horses 
AND  Harness  to  Contractor — ^Lessor  not  Entitled  to  Lien. — 
One  who  has  let  horses  and  harness  belonging  to  him  to  one  who 
has  contracted  to  build  a  railroad,  at  a  stipulated  price  per  month, 
the  contractor  having  full  control  thereof  during  the  hiring  and 
having  employed  and  paid  the  drivers  thereof,  cannot  be  held  to 
have  bestowed  any  labor  upon  the  railroad,  or  to  be  entitled  to 
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enforce  any  lien  thereon,  as  against  the  owner,  under  section  1183 
of  the  Code  of  Civil  Procedure,  as  a  subcontractor. 
Id. — ^Labor  Enhanced  by  Use  of  Appliances — Rent  of  Appliances. — 
Though,  in  proper  cases,  the  valuo  of  labor  may  be  enhanced  by 
the  use  of  tools  and  appliances,  and  the  laborer  may  claim  a  lien 
for  said  value;  yet  this  rule  has  no  application  where  one  merely 
-rents  appliances  to  another  who  labors  on  the  structure,  in  which 
case,  it  can  never  be  said  that  he  has  himself  bestowed  labor  on 
that  structiire  within  the  meaning  of  our  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  El 
Dorado  County,  and  from  an  order  denying  a  new  trial. 
N.  D.  Amot,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  J.  Bartnett,  Chas.  A.  Gray,  and  Chas.  A.  Swisler,  for 
Appellants. 

L.  T.  Hatfield,  for  Respondent 

HENSHAW,  J.— The  facts  involved  in  this  appeal,  briefly 
stated,  are  as  follows:  On  February  17,  1904,  the  defendant 
-and  appellant  herein,  the  El  Dorado  Lumber  Company,  en- 
tered into  a  contract  with  the  defendants  Carney,  Roy  & 
Carney  for  the  construction  of  a  single-track  railroad,  upon 
a  private  right  of  way  from  North  Placerville  to  its  storage 
yards  in  El  Dorado  County.  Thereafter,  and  during  the 
progress  of  construction  work  upon  said  right  of  way,  the 
plaintiff  corporation  let  to  the  firm  of  Carney,  Roy  &  Carney, 
fifty-three  head  of  horses,  with  their  harness,  at  the  rate  of 
ten  dollars  per  month  for  each  horse  and  harness.  An  exam- 
ination of  the  record  shows  that  these  horses  were  used  by 
Messrs.  Carney,  Roy  &  Carney  in  the  course  of  the  construc- 
tion work,  and  that  the  drivers  of  the  horses  were  hired  and 
paid  for  by  them.  Suit  was  brought  in  the  superior  court  of 
El  Dorado  County,  and  on  October  31,  1904,  the  default  was 
entered  of  defendants  Edward  Carney,  E.  J.  Roy,  and  Ed- 
ward Carney,  Jr.,  and  the  case  was  tried  as  to  the  defendant 
corporation. 

An  examination  of  the  record  shows  that  there  was  no 
conflict  of  evidence  upon  the  proposition  that  the  transaction 
between  plaintiff  and  the  contractors,  Carney,  Roy  &  Carney, 
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was  simply  a  letting  by  plaintiflE  of  the  horses  and  harness  to 
the  contractors  for  the  doing  of  this  work  at  a  stipulated 
price  per  month  for  each  horse.  The  contractors  had  full 
control  of  the  horses  during  the  time  of  the  hiring,  and  em- 
ployed and  paid  the  drivers  thereof.  So  far  as  the  findings 
may  be  construed  otherwise,  they  are  unsupported  by  the 
evidence.  Upon  the  theory  that  in  the  use  by  the  contractors 
of  plaintiff  *s  horses  and  harness  in  the  work  of  constructing 
the  railroad  plaintiff  had  performed  labor  upon  the  railroad, 
the  trial  court  found  it  to  be  entitled  to  a  lien  on  the  railroad 
for  the  amount  due  from  the  contractors  for  such  hiring. 

The  question,  then,  which  the  trial  court  answered  in  favor 
of  plaintiff  is:  Did  plaintiff  by  this  letting  of  its  horses  at 
a  stipulated  price  per  month  ** bestow  labor"  upon  the  work 
so  as  to  entitle  it  to  a  lien  under  section  1183  of  the  Code  of 
Civil  Procedure?  Respondent  contends  that  upon  the  rea- 
soning, if  not  upon  the  direct  authority,  of  Macomber  v.  Bige- 
low,  126  Cal.  9,  [58  Pac.  312],  the  trial  court  was  clearly 
right  in  its  ruling.  But  in  Macomber  v.  Bigelow  this  court 
was  construing  the  provisions  of  the  Mechanics'  Lien  Law  with* 
reference  to  the  right  to  a  lien  of  a  subcontractor  who  bad 
not  actually  labored  himself  upon  the  work,  but  had  **  be- 
stowed" upon  it  the  labor  of  his  servants  and  employees, 
and  it  was  held  that  such  a  subcontractor  brought  himself 
within  the  purview  of  the  statute.  So  far,  and  no  further, 
Macomber  v.  Bigelow  went.  We  are  asked  here  to  hold  (since 
to  uphold  the  ruling  of  the  trial  court  it  must  be  so  held) 
that  one  who  merely  lets,  hires,  or  rents  toolsj  implements, 
or  machinery  of  any  kind  to  one  employed  upon  the  work 
becomes  thereby  a  subcontractor  and  entitled  to  a  lien  for  the 
value  of  the  use  of  such  tools,  implements,  and  machinery  as 
he  has  let  or  leased.  Yet,  certainly,  the  plaintiff  was  in  no 
sense  a  subcontractor.  He  occupied  no  contractual  position 
whatsoever  touching  the  work.  He  had  merely  turned  over 
to  the  contractor,  under  a  contract  of  hiring,  certain  personal 
property  which  the  contractor  himself  used  upon  the  work. 
The  fact  that  the  personal  property  which  was  so  turned 
over  consisted  of  horses  and  their  harness  should  not  be 
allowed  to  cloud  the  issue.  The  horses,  as  horses,  were  no 
more  entitled  to  liens  than  were  the  harnesses  themselves. 
Each  and  both  together  were  but  convenient  appliances  for 
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the  doing  of  specific  work.  In  the  ultimate  analysis  there  is 
no  difference  in  principle,  whether  draying  is  done  by  horses 
and  wagons  or  by  automobile  trucks ;  whether  grading  is  done 
by  horses  and  scrapers  or  by  traction  engines  and  steam  pad- 
dies. One  and  all  are  in  their  essence  but  tools  and  machinery. 
This  being  so,  if  the  ruling  for  which  respondent  contends 
is  the  correct  one,  it  must  result  that  if  A  leases  to  B  a  derrick 
or  hoist  for  use  upon  the  buildings  which  B  is  constructing, 
A  will  have  a  lien  upon  each  of  those  buildings  for  the  value 
of  the  use  of  the  derrick.  Or,  in  still  simpler  form,  if  a  car- 
penter lets  to  a  fellow-carpenter  his  chest  of  tools  for  fifty 
cents  a  day,  the  former  will  have  a  lien  upon  every  building 
upon  which  the  latter  works  and  uses  the  rented  tools.  The 
illustration  reduced  to  its  simplicity  shows  the  untenableness, 
if  not  the  absurdity,  of  the  contention.  Giving  to  the  law 
its  broadest  and  most  beneficent  construction,  it  can  never 
be  said  that  one  who  merely  rents  appliances  to  another  who 
labors  upon  a  structure  has  himself  bestowed  labor  upon  that 
structure  within  the  meaning  of  our  law.  In  this,  of  course, 
there  is  no  denial,  but  a  distinct  aflBrmance  of  the  fact  that, 
in  proper  cases,  the  value  of  labor  may  be  enhanced  by  the 
use  of  tools  and  appliances,  and,  in  such  cases,  a  lien  may 
be  properly  given  for  such  value,  as  in  West  Coast  Lumber 
Co.  V.  NewJcirk,  80  Cal.  280,  [22  Pac.  231],  and  in  McClain 
V.  Eutton,  131  Cal.  132,  [61  Pac.  273,  63  Pac.  182].  Upon 
the  other  hand,  reference  may  be  made  to  Adams  v.  Burbank, 
103  Cal.  646,  [37  Pac.  390],  where  it  was  held  that  a  teamster 
who  had  been  employed  by  the  brick  men  to  haul  brick  for 
them,  who  had  no  contract  with  the  contractor  and  owed 
him  no  liability,  had  not  performed  labor  upon  the  building 
and  was  not  entitled  to  a  lien.  Unquestionably  the  brick  men 
would  have  been  allowed  a  lien  in  a  proper  case  for  this  cart- 
age as  a  part  of  the  cost  of  the  material. 

The  case  of  Clark  v.  Brown,  141  Cal.  93,  [74  Pac.  548], 
relied  upon  by  appellant,  has  not  been  overlooked.  Clark  v. 
Brown  was  an  action  for  a  lien  upon  a  threshing-machine, 
brought  under  the  act  which  provided  for  a  lien  for  the 
wages  of  persons  employed  as  laborers.  It  was  there  held  by 
the  trial  court,  and  its  ruling  approved  by  this  court,  that  the 
law  limited  the  lien  to  the  wages  of  the  persons  employed, 
and  did  not  and  could  not  include  the  value  of  the  services 
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of  horses  rented  to  the  owner  of  the  machine  and  used  by 
him  in  its  work.  In  principle  the  case  is  identical  with  the 
one  at  bar.  The  distinction  which  is  sought  to  be  drawn 
between  the  two  rests  upon  the  broader  language  of  the  Me- 
chanics' Lien  Law.  But  even  that  language,  as  we  have  said, 
does  not  warrant  the  award  of  a  lien  in  such  a  case. 

For  the  foregoing  reasons  the  judgment  and  order  dc  lying 
a  new  trial  are  reversed  and  the  cause  remanded. 

Angellotti,  J.,  Shaw,  J.,  Sloss,  J.,  and  Lorigan,  J.,  con- 
curred. 

Rehearing  denied. 


[S.  F.  No.  3790.    In  Bank.— March  13,  1908.] 

TERESA  BELL,  Administratrix  of  Estate  of  Thomas  Bell, 
Deceased,  Appellant,  v.  BANK  OF  CALIFORNIA, 
Respondent. 

Pledges — iNsupnciEXT  Complaint  for  Redemption. — A  complaint  for 
redemption  of  property  pledged  which  shows  on  its  face  that  the 
property  has  passed  out  of  the  possession  and  control  of  the 
pledgor,  and  that  it  has  not  the  ability  to  perform  the  contract  of 
pledge  or  to  comply  with  a  decree  for  specific  performance  thereof, 
and  which  does  not  allege  that  defendant  has  other  sufiScient  shares 
of  pledged  stock  in  its  possession  out  of  which  performance  might 
be  adjudged,  and  does  not  allege  a  tender  of  the  amount  secured 
by  the  pledge,  or  any  offer  to  perform  the  contract  on  plaintiff's 
part,  the  precise  amount  of  which  is  shown  in  the  complaint,  fails 
to  state  a  cause  of  action  for  redemption. 

Id. — Cause  op  Action  fob  Claim  and  Delivery  not  Stated. — ^The  com- 
plaint is  insuifieient  to  state  a  cause  of  action  in  claim  and  delivery 
where  it  does. not  seek  the  recovery  of  specific  certificates  of  stock; 
nor  will  claim  and  delivery  lie  for  shares  of  stock  merely  as 
intangible   property. 

Id. — C.\usE  OP  Action  for  Damages  for  Conversion — Statute  of  Limi- 
tations.— If  the  complaint  be  regarded  as  setting  forth  a  cause 
of  action  for  damages  for  the  conversion  of  pledged  property,  or 
for  an  excess  in  value  of  the  pledged  property  over  the  amount 
of  the  debt,  either  of  such  causes  of  action  arose  upon  the  transfer 
of  the  securities  by  the  defendant,   and  when  the  complaint  was 
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filed,  more  than  three  years  after  such  transfer,  either  of  such 
causes  of  action  is  barred  bj  subdivision  3  of  section  338  of 
the   Civil   Code. 

Id. — Peayeb  roE  Accounting  of  Value  of  Pledged  Peoperty  Imma- 
terial.— The  prayer  for  an  accounting  of  the  value  of  the  pledged 
property  la  immaterial  to  either  cause  alleged.  The  cause  of 
action,  whether  legal  or  equitable,  is  determined  by  the  sufficiency 
of  the  allegations  of  the  complaint.  Any  accounting,  if  had,  would 
be  merely  incidental  to  a  main  cause  of  action,  if  any  were 
stated,  and  such  incidental  relief  cannot  be  granted,  without 
reference  to  any  cause  of  action. 

Id. — ^Dismissal  of  Action  upon  Oedee  Sustaining  Demueeee. — ^Where 
no  leave  to  amend  the  insufficient  complaint  was  applied  for,  it 
was  not  error,  or  an  abuse  of  discretion,  to  order  a  dismissal 
of  the  action  upon  the  order  sustaining  a  general  demurrer  to 
the  complaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  Z.  Blakeman,  for  Appellant. 

James  M.  Allen,  for  Respondent. 

SLOSS,  J. — This  is  an  appeal  by  the  plaintiff  from  a 
judgment  of  dismissal  entered  upon  an  order  sustaining  a 
demurrer  to  her  complaint. 

The  complaint  alleges  the  following  facts:  Thomas  Bell 
died  on  October  16,  1892.  His  will  was  admitted  to  probate 
and  letters  testamentary  were  issued  to  the  executors  named 
in  the  will.  Two  of  the  three  executors  having  resigned,  the 
third  was  removed  on  March  23,  1900,  and  on  February  19, 
1902,  the  plaintiff  was  appointed  administratrix  with  the  will 
annexed. 

At  the  time  of  his  death,  Thomas  Bell  was  indebted  to  the 
defendant,  the  Bank  of  California,  in  the  sum  of  fifty  thou- 
sand dollars.  Of  this  amount  thirty  thousand  dollars  was 
evidenced  by  the  note  of  Thomas  Bell,  five  thousand  dollars 
by  the  note  of  G.  Staacke,  ten  thousand  dollars  by  the  note  of 
John  S.  Bell,  and  the  remaining  five  thousand  dollars  by  the 
note  of  J.  B.  Shaw.  Each  of  the  three  last-mentioned  notes 
was  payable  to  Thomas  Bell  and  was  by  him  indorsed  and 


Digitized  by  VjOOQIC 


236  Bell  v.  Bank  of  California.  [153  CaL 

delivered  to  the  defendant.  As  collateral  security  for  the  pay- 
ment of  said  indebtedness,  Bell  had  delivered  to  the  bank 
675  shares  of  the  capital  stock  of  the  Bellingham  Bay  & 
British  Columbia  Railroad  Company,  3,401  shares  of  the 
Black  Diamond  Coal  Mining  Company,  3,435  shares  of  the 
Bellingham  Bay  Improvement  Company,  130  shares  of  the 
capital  stock  of  the  Bank  of  California,  and  the  promissory 
note  of  one  L.  L.  Robinson  for  $29,262.18,  payable  to  the 
order  of  Thomas  Bell.  On  July  20,  1893,  within  ten  months 
after  the  first  publication  of  notice  to  creditors  of  the  estate 
of  Bell,  the  defendant  presented  to  the  executors  its  claim, 
in  which  it  set  out  its  demand  upon  the  foregoing  notes, 
alleged  that  all  of  said  notes  were  secured  by  a  pledge  of  the 
shares  of  stock  above  mentioned  and  of  the  Robinson  note,  and 
claimed,  in  adddition,  two  items  of  unsecured  indebtedness, 
amounting  to  $3,976.69  and  $3,859.10,  respectively.  This 
claim  was  allowed  by  the  executors,  approved  by  the  judge  of 
the  superior  court,  and  filed.  During  the  year  1893  the  130 
shares  of  the  capital  stock  of  the  Bank  of  California  were 
sold,  pursuant  to  an  order  of  court,  for  the  sum  of  $28,757.50, 
fourteen  thousand  dollars  of  which  was  applied  by  the  de- 
fendant on  the  payment  of  its  claim  and  the  balance  turned 
over  to  the  estate.  * 

The  plaintiff  alleges  upon  information  and  belief  that  the 
whole  of  said  sum  of  fifty  thousand  dollars  was  not,  at  the 
date  of  Thomas  Bell's  death,  secured  by  the  pledge  of  the 
personal  property  described,  but  that  five  thousand  dollars 
of  it, — ^to  wit,  that  portion  evidenced  by  the  note  of  G. 
Staacke, — was  not  secured  by  the  pledge  of  any  part  of  said 
property.  It  is  alleged  that  ''on  or  about  the  first  day  of 
April,  1898,  the  said  defendant  without  any  order  of  court, 
or  authority  therefor  whatever,  assigned,  transferred  and  de- 
livered to  one  D.  0.  Mills"  all  of  the  pledged  shares  of  stock 
(except  the  stock  of  the  Bank  of  California  already  disposed 
of)  together  with  the  certificates  representing  the  same,  and 
''received  from  the  said  Mills  upon  the  said  assignment  the 
total  sum  of  $40,053.70  after  deducting  some  expenses  of  said . 
assignment  and  transfer  .  .  .  which  sum  of  $40,053.70  was 
by  said  defendant  placed  to  the  credit  of  said  estate  upon  its 
claim."  These  shares  of  stock  were  of  great  value  and  largely 
in  excess  of  the  total  indebtedness  of  the  estate  to  said  bank, 
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but  none  of  the  shares  were  of  known  or  recognized  market 
value.  They  were  not  listed  upon  any  stock  exchange  nor 
were  they  dealt  in  by  the  public,  and  it  was  impossible  to 
ascertain  their  value  without  taking  an  account  of  the  assets 
and  liabilities  of  the  said  corporations. 

On  the  seventh  day  of  November,  1900,  the  defendant  col- 
lected upon  the  note  of  L.  L.  Robinson,  held  as  collateral,  the 
sum  of  $30,847.18,  and  took  and  applied  to  its  own  use  there- 
from the  sum  of  $22,384.47. 

The  plaintiff  alleges  that,  as  administratrix,  she  has  de- 
manded of  the  defendant  that  it  account  to  her  for  said  shares 
of  capital  stock  pledged  to  it  (except  the  stock  of  the  Bank 
of  California),  and  for  a  statement  showing  the  amount,  if 
any,  due  from  the  estate  of  Bell  to  said  defendant  for  account 
of  which  the  said  personal  property  was  pledged,  **and  that 
this  plaintiff  be  permitted  to  redeem  the  said  personal  prop- 
erty, to  wit,  the  said  shares  of  the  capital  stock  of  the  said 
corporations  last  above  mentioned,  and  that  this  plaintiff  be 
permitted,  if  there  remains  any  portion  of  the  debt  for  which 
said  personal  property  was  pledged,  to  redeem  such  personal 
property  by  paying  to  said  defendant  the  amount  that  may 
be  ascertained  to  be  due  to  it  upon  that  portion  of  the 
indebtedness  secured  by  the  pledge  of  the  said  personal  prop- 
erty." The  defendant  refused  **to  make  such  accounting  or 
to  permit  plaintiff  to  redeem  the  said  shares  of  the  capital 
stock."  Said  defendant  unjustly  and  without  right  claims 
the  right  to  apply  out  of  the  proceeds  of  the  sale  of  said 
personal  property,  pledged  as  aforesaid,  and  out  of  the  col- 
lection of  the  Robinson  note,  **in  payment  of  the  other  por- 
tion of  its  claim  approved  against  the  estate  of  said  Bell,  to 
wit:  the  last  two  items  of  said  claim,  amounting  respectively 
to  the  sum  of  $3,976.66  and  $3,859.10."  The  prayer  of  the 
complaint  is  that  the  defendant  be  required  to  account  in  ac- 
cordance with  the  demand  alleged  to  have  been  made,  and 
that  the  plaintiff  be  permitted  to  redeem  the  shares  of  stock 
pledged,  except  those  sold  under  order  of  court,  upon  the 
payment  to  defendant  of  any  balance  found  to  be  due,  and 
the  plaintiff  offers  to  pay  whatever  sum  may  be  due  on  account 
of  any  portion  of  the  secured  indebtedness  remaining  unpaid, 
upon  delivery  of  said  shares  of  stock.  There  is  also  a  prayer 
for  general  relief. 
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The  grounds  of  the  demurrer,  which,  as  we  have  stated,  was 
sustained,  are  the  want  of  facts  sufficient  to  constitute  a  cause 
of  action,  the  barring  of  the  cause  of  action  by  the  statute 
of  limitations,  certain  points  of  alleged  ambiguity  and  uncer- 
tainty, and  misjoinder  of  causes  of  action. 

Where  property  is  pledged  to  secure  specific  indebtedness, 
the  pledgee  has  no  right  to  hold  it  as  security  for  any  other 
obligation.  .(Civ.  Code,  sec.  2891;  Reynes  v.  Dumont,  130 
U.  S.  354,  [9  Sup.  Ct.  486].)  If  the  pledgee  wrongfully  parte 
with  the  property,  or,  upon  tender  of  the  secured  debt,  refuses 
to  return  it,  the  pledgor  may  maintain  an  action  at  law  for 
damages  or,  where  such  relief  is  appropriate,  to  regain  the 
property  itself  by  claim  and  delivery.  Or  he  may,  if  there 
are  circumstances  authorizing  a  demand  for  equitable  relief, 
and  redemption  is  possible,  bring  a  suit  to  establish  and 
enforce  his  right  of  redemption. 

The  complaint  in  this  case  was  evidently  framed  with  a 
view  to  enforcing  the  plaintiff's  right  to  redeem  the  shares 
of  stock  pledged  by  her  testator,  rather  than  to  obtain  dam- 
ages for  the  conversion.  It  cannot  be  an  action  in  claim 
and  delivery,  since  it  is  not  aimed  at  specific  certificates  al- 
leged to  be  in  the  possession  of  defendant.  For  shares  of 
stock  as  intangible  property,  this  form  of  action  will  not  lie, 
{Ashton  V.  Eeydenfeldt,  124  Cal.  14,  [56  Pac.  624].)  But, 
inasmuch  as  under  our  system  the  court  may  grant  any  relief, 
legal  or  equitable,  to  which  a  party  may  be  entitled,  the  mere 
fact  that  plaintiff  in  framing  her  complaint  proceeded  upon  a 
certain  theory  of  her  rights  affords  no  ground  for  sustaining 
a  general  demurrer,  if  the  complaint  alleges  facts  which  entitle 
her  to  relief  upon  some  other  theory. 

Viewed  as  a  bill  to  redeem  a  pledge,  the  complaint  is 
defective  in  that  it  shows  affirmatively  that  the  pledged  prop- 
erty has  passed  out  of  the  possession  and  control  of  the 
defendant.  It  is  alleged  that  the  defendant  **  assigned,  trans- 
ferred and  delivered"  to  D.  0.  Mills  the  shares  of  stock  here 
sought  to  be  redeemed,  and  received  on  such  assignment  the 
sum  of  $40,053.70.  **A  bill  in  equity  to  redeem  personal 
property  is  essentially  a  bill  for  specific  performance."  (An- 
gus  V.  Robinson's  Admr.,  62  Vt.  60,  [19  Atl.  993].)  By  such 
bill  the  pledgor  asks  the  court  to  compel  the  pledgee  to  carry 
out  his  agreement  to  return  the  pledged  property  upon  pay- 
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ment  of  the  debt  secured  by  it.  A  court  of  equity  will  not 
decree  the  specific  performance  of  a  contract  which  the  de- 
fendant has  not  the  ability  to  perform.  (26  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  p.  39 ;  Shields  v.  Trammell,  19  Ark.  51 ; 
Saur  V.  Ferris,  145  111.  115,  [34  N.  E.  52] ;  Fcrrier  v.  Buzick, 
2  Iowa,  136;  Davenport  v.  Latimer,  53  S.  C.  563,  [31  S.  E. 
630];  Coleman  v.  Duntoii,  99  Me.  121,  [58  Atl.  430].)  Ac- 
cordingly, a  bill  for  specific  performance  must,  at  the  least,, 
be  free  from  averment  that  the  defendant  has  not  the  ability 
to  comply  with  the  decree  sought.  In  Joseph  v.  Holt,  37  Cal. 
250,  an  action  by  a  vendor  for  specific  performance  of  an 
agreement  for  the  purchase  of  real  estate,  this  court  said: 
**It  must  be  that  in  an  action  of  this  kind  the  complaint  must 
make  a  case  in  which  the  defendant  is  at  least  prima  facie 
able  to  perform.  .  .  .  Where  a  party  calls  upon  a  court  to 
compel  another  to  do  a  particular  thing,  he  ought  to  allege 
that  he  can  do  it  and  not  leave  his  capacity  to  do  it  in  doubt 
or  resting  on  presumption."  It  has  been  held  that  inability 
to  perform  is  matter  of  defense  to  be  presented  by  answer. 
(Greenfield  v.  Carlton,  30  Ark.  547 j  Burden  v.  Curtis,  46 
N.  J.  Eq.  468,  [19  Atl.  127].)  But  where,  as  here,  the  com- 
plaint affirmatively  shows  that  the  property  involved  has 
passed  from  the  possession  and  control  of  the  defendant,  the 
right  to  the  relief  sought  is  negatived  by  the  bill  itself. 
(Columbine  v.  Chichester,  2  Phila.  27;  Roanoke  St.  By,  Co. 
V.  Hicks,  96  Va.  510,  [32  S.  E.  295].  See,  also,  Angus  v. 
Robinson's  Admr.,  supra,  where  this  rule  was  applied  to  a. 
case  of  a  bill  to  redeem  personal  property.) 

It  is  true  that,  in  the  case  of  a  pledge  of  shares  of  stock 
in  a  corporation,  the  identity  of  the  particular  certificates 
delivered  and  pledged  is  not  important.  (Atkins  v.  Gamble, 
42  Cal.  86,  [10  Am.  Rep.  282].)  A  sale  of  these  certificates 
will  not  constitute  a  conversion,  if  the  pledgee  has  at  all  times 
had  in  his  possession,  ready  for  delivery  to  the  pledgor  upon 
redemption,  similar  certificates  evidencing  a  right  to  the  same- 
number  of  shares.  (Thompson  v.  Toland,  48  Cal.  99;  Hay- 
ward  V.  Rogers,  62  Cal.  348.)  It  follows  that,  in  an  action  by 
the  pledgor  to  redeem,  the  fact  that  the  particular  certificates. 
have  been  disposed  of  is  not  fatal  to  plaintiff's  right.  If  the 
pledgee  has  other  certificates  for  an  equal  number  of  shares 
he  may,  by  the  decree,  be  compelled  to  transfer  them  to  the^ 
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pledgor.  {Krouse  v.  Woodward,  110  Cal.  638,  [42  Pac. 
1084].)  But  there  is  no  presumption  that  the  pledgee  has 
such  certificates,  and  the  plaintiflf,  who  has  alleged  that  the 
pledgee  has  no  longer  the  ability  to  restore  the  identical  prop- 
erty pledged,  must,  if  he  seeks  the  delivery  of  similar 
property,  allege  and  show  that  the  defendant  is  in  a  position 
to  make  such  delivery.  In  Krouse  v.  Woodward,  110  Cal. 
638,  [42  Pac.  1084],  the  complaint  did  so  allege  and  the 
finding  was  in  accordance  with  the  allegation. 

A  further  objection  to  the  sufficiency  of  the  complaint  as 
a  bill  for  redemption  is  that  there  is  :po_allegation  of  a  tender 


of  the  amount  secured  by  the  pledge.  (Brit  tan  v.  Oakland 
Bank  of  Savings,  124  Cal.  282,  [71  Am.  St.  Rep.  58,  57  Pac. 
84].)  The  undertaking  of  the  pledgee  is  to  return  the  prop- 
erty pledged  upon  performance  of  the  obligation  for  which  it 
is  pledged  as  security  {Palmtag  v.  Doutrick,  59  Cal.  155,  [43 
Am.  Rep.  245]),  and  no  right  of  redemption  arises  until  the 
pledgor  has  performed  or  offered  to  perform  such  obliga^ 
tion.  (Civ.  Code,  sec.  1439;  22  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  p.  58.)  No  such  tender  is  here  alleged.  DoQp  the 
complaint  aver  facts  excusing  the  want  of  a  tender?  It  is 
argued  that  a  tender  was  not  necessary  because  the  bank  had 
already  realized  from  the  pledged  property  enough  money  to 
pay  all  of  the  secured  debt.  But  this  result  is  reached  only 
by  including  the  money  received  on  the  transfer  of  the  stock 
to  Mills.  Such  transfer  is  assailed  by  plaintiff  as  unauthor- 
ized, and  it  is  sought  by  this  action  to  redeem  the  stock  as 
if  it  still  remained  in  possession  of  the  bank,  subject  to  the 
terms  of  the  pledge.  The  plaintiff  cannot  in  one  breath  repu- 
diate this  transfer  and  claim  the  benefits  of  it.  If  the  transfer 
to  Mills  was  void  as  against  the  Bell  estate,  the  proceeds 
realized  on  that  sale  cannot  be  treated  by  the  plaintiff  as  a 
pa3anent  on  account  of  the  debt.  The  debtor  might  of  course 
ratify  the  transfer  and  the  application  of  the  proceeds  to  the 
payment  of  the  debt,  but  such  ratification  would  necessarily 
destroy  the  right  to  claim  that  the  property  still  remained 
subject  to  redemption. 

Again,  appellant  maintains  that  a  tender  was  unnecessary 
because  the  debtor  did  not  know  the  amount  of  the  debt  and 
was  seeking,  as  a  part  of  her  relief,  an  accounting  to  deter- 
mine that  amount.    (Jones  on  Pledges,  sec.  567 ;  Castoriano  v. 
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Dupe,  145  N.  Y.  250,  [39  N.  E.  1055].)  The  complaint 
however,  shows  no  such  uncertainty  as  to  the  amount  of  the 
debt  as  would  obviate  the  necessity  of  a  tender.  The  claim 
of  the  defendant,  allowed  by  the  executors  and  approved  by 
the  court,  is  annexed  to  the  complaint,  and  shows  the  pre- 
cise amount  due  from  the  estate  to  the  defendant.  The  sums 
received  by  defendant  on  account  of  the  claim  are  specified 
in  the  complaint.  Nor  does  it  appear  that  the  plaintiff  is  un- 
able to  determine  what  proportion  of  the  debt  was  secured 
by  the  pledge.  All  that  is  shown  is  that  there  is  a  dispute 
between  the  parties  upon  this  point,  the  defendant  claim- 
ing that  all  of  the  notes  executed  and  indorsed  by  Thomas 
Bell  to  the  defendant  were  secured  by  the  pledge,  and  the 
plaintiff  that  the  note  of  G.  Staacke  for  five  thousand  dollars 
was  not  so  secured.  This  dispute  furnishes  no  reason  why  the 
plaintiff  should  not  have  made  a  tender.  She  knew  the 
amount  due  on  the  notes  which,  according  to  her  contention, 
were  alone  secured,  and  could  readily  have  tendered  this 
amount  and  demanded  the  return  of  the  pledged  property. 
Section  1511  of  the  Civil  Code  provides  that  **The  want  of 
performance  of  an  obligation,  or  of  an  offer  of  performance, 
in  whole  or  in  part,  or  any  delay  therein,  is  excused  by  the 
following  causes,  to  the  extent  to  which  they  operate:  .  .  . 
3.  When  the  debtor  is  induced  not  to  make  it,  by  any  act 
of  the  creditor  intended  or  naturally  tending  to  have  that 
effect  done  at  or  before  the  time  at  which  such  performance 
or  offer  may  be  made,  and  not  rescinded  before  that  time.'' 
Section  1515  reads:  **A  refusal  by  a  creditor  to  accept  per- 
formance, made  before  an  offer  thereof,  is  equivalent  to  an 
offer  and  refusal,  unless,  before  performance  is  actually  due, 
he  gives  notice  to  the  debtor  of  his  willingness  to  accept  it." 
The  mere  act  of  the  creditor  in  designating,  in  its  claim,  all 
of  the  notes  as  secured  was  not  such  an  act  as  is  described  in 
either  of  these  sections.  The  statement  in  the  claim  was  not 
made  with  a  view  to  indicating  the  terms  upon  which  the 
pledgee  would  consent  to  return  the  pledged  property,  but  was 
merely  incidental  to  making  the  formal  demand  necessary, 
under  the  statute,  to  establish  the  amount  of  the  liability  of 
the  estate.  It  was  not  an  act  '*  intended,  or  naturally  tend- 
ing" to  induce  the  debtor  to  omit  an  offer  of  performance,  and 
there  is  nothing  to  show  that  it  did  in  fact  induce  such  omis- 
CLIII  Cal.— 1« 
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sion.  Both  conditions  must  concur  in  order  to  excuse  the 
want  of  tender  under  subdivision  3  of  section  1511.  {Stavr- 
ford  V.  Savings  and  Loan  Soc,  80  Fed.  54).  Nor  was  it  a  * 're- 
fusal to  accept  performance  made  before  an  offer  thereof.'* 
In  Hanson  v.  Slaven,  98  Cal.  377,  [33  Pac.  266],  it  is  said 
that  "the  authorities  all  agree  that  in  order  to  constitute  an 
implied  waiver  of  an  offer  or  tender,  the  refusal  must  be  ex- 
plicit and  positive."  (See,  also,  Herzog  v.  Purdy,  119  Cal. 
99,  [51  Pac.  27].)  The  mere  assertion,  unaccompanied  by  any- 
other  act,  of  a  lien  greater  in  amount  than  that  to  which  the 
lienor  is  entitled,  will  not  dispense  with  the  necessity  of  a 
tender.  {Scarf e  v.  Morgan,  4  Mees.  &  W.  270;  Searight  v. 
Calbraith,  4  Dall.  325,  Fed.  Cas.  No.  12,585;  Eoyt  v.  Sprague, 
61  Barb.  497;  Lamar  v.  Sheppard,  84  Ga.  561,  [10  S.  E. 
1984] ;  Loewenherg  v.  Arkansas  and  L.  By.  Co.,  56  Ark.  439, 
[19  S.  W.  1051].)  The  same  considerations  apply  with  equal 
force  to  the  allegation  that  the  defendant  claims  the  right  to 
apply  the  proceeds  of  the  sale  of  the  personal  property  and 
of  the  collection  of  the  Robinson  note  to  the  payment  of  the 
unsecured  portion  of  its  demand.  It  is  not  alleged  that  this 
claim  was  ever  made  to  plaintiff  or  any  one  representing  the 
estate,  or  that  it  tended  to  induce  failure  to  make  offer  of  per- 
formance. 

If  the  complaint  can  be  regarded  as  setting  forth  a  cause  of 
pjj^inn  f^r  4flnin,g;ftp  by  reason  of  the  conversion  of  the  shares 
of  stock  sold  by  the  defendant  to  Mills,  it  is  plain  that  said 
cause  of  action  is  barred  by  section  338,  subdivision  3-  of  the 
Code  of  Civil  Procedure.  This  is  one  of  the  points  made  by 
the  demurrer.  The  complaint  alleges  that  the  unauthorized 
transfer  and  delivery  to  Mills  took  place  on  or  about  the  first 
day  of  April,  1898.  It  further  alleges  that  the  value  of  the 
shares  so  transferred  was  in  excess  of  the  amount  of  the  se- 
cured debt.  Immediately  upon  the  transfer  there  arose  a  cause 
of  action  for  such  excess.  The  complaint  in  question  was  not 
filed  until  March  31,  1902,  almost  four  years  after  the  transfer 
of  the  stock.  Subdivision  3  of  section  338,  above  referred  to, 
is  applicable  to  all  cases  **of  unlawful  taking  or  detainirii? 
of  personal  property,"  whatever  the  form  of  action.  {Lowe  v. 
Ozmun,  137  Cal.  257,  [70  Pac.  87].)  It  makes  no  difference 
that  the  plaintiff  seeks  an  accounting  to  determine  the  value 
of  the  stock  so  transferred.    In  so  far  as  this  may  te  regarded 
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as  an  action  to  recover  the  value  of  such  property,  the  gist  of 
the  action  is  the  wrongful  conversion.  The  ac(^Qimting.  if  it 
be  a  proper  case  for  an  accounting  at  all,  is  merely  j^id^ntal 
to  the  main  purpose  of  the  action.  The  nature  of  the  right 
sued  upon  and  not  the  form  of  the  action  nor  the  relief  de- 
manded, determines  the  applicability  of  the  statute  of  limi- 
tations under  our  code.  (Lord  v.  Morris,  18  Cal.  482;  Mil- 
ler &  Lux  V.  Batz,  131  Cal.  402,  [63  Pac.  680] ;  Banks  v. 
StocJdon,  149  Cal.  599,  [87  Pac.  83].)  And  it  is  immaterial 
whether  equitable  or  legal  relief  is  sought.  {Williams  v. 
Southern  Pacific  Co.,  150  Cal.  624,  [89  Pac.  599].) 

We  are  satisfied  that  this  is  not  an  action  to  recover  money 
or  other  property  deposited  with  a  bank,  within  the  meaning 
of  section  348  of  the  Code  of  Civil  Procedure.  (See  Civ. 
Code.  sees.  1318  et  seq.) 

It  is  argued  by  the  appellant  that  even  if  there  be  no  right 
of  redemption  and  no  cause  of  action  for  damages  for  the 
conversion  of  the  stock,  the  complaint  shows  facts  entitling 
the  plaintiff  to  a  money  judgment  for  the  amount  received  by 
the  defendant  as  the  proceeds  of  the  pledged  property  and 
retained  by  it  in  excess  of  the  amount  of  the  secured  claim. 
No  doubt,  as  above  suggested,  the  pledgor  whose  property 
has  been  unlawfully  disposed  of  by  the  pledgee  may  ratify 
the  transfer  and  demand  the  application  of  the  proceeds  on 
account  of  his  debt.  He  may  waive  the  tort  and  8ne_J2t 
assuwjpsit.  So,  here,  the  plaintiff  is  not  bound  to  treat  the 
sale  to  Mills  as  invalid,  but  may  recognize  and  adopt  such 
sale  and  the  application  of  the  proceeds  made  thereon.  If  she 
does  so  recognize  it,  the  amount  realized  on  such  sale,  to-, 
gether  with  the  other  sums  received  by  the  bank,  would  be 
more  than  suflScient  to  pay  the  entire  secured  debt,  even  if 
that  debt  included  the  Staacke  note.  We  need  not  here  de- 
cide whether  plaintiff's  right  to  receive  the  surplus  over  the 
amount  of  the  secured  claim,  and  the  defendant's  claim 
for  amounts  not  secured,  are  cross-demands  which,  under  the 
provisions  of  section  440  of  the  Code  of  Civil  Procedure  are 
to  be  ''deemed  compensated,  so  far  as  they  equal  each  other.** 
(See  Ainsworth  v.  Bank  of  California,  119  Cal.  470,  [63  Am. 
St.  Rep.  135,  51  Pac.  952].)  If  they  are,  the  total  amount 
received  by  the  defendant  was  not  sufficient  to  pay  its  entire 
claim,  and  no  balance  is  shown  to  be  due  the  estate.    But, 
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assumiDg  that  section  440  does  not  apply,  the  action  to  recover 
the  amount  realized  by  the  bank  in  excess  of  its  secured 
claim  must  rest  upon  the  ratification  by  the  estate  of  the  dj^t 
of  the  bank  in  selling  the  property.  The  allegations  of  the 
complaint  in  this  case  are  entirely  inconsistent  with  the  view 
that  the  plaintiff  seeks  in  any  event  to  recognize  the  validity 
of  the  transfer  to  Mills  and  accept  its  fruits.  Throughout  she 
treats  the  transfer  as  an  invasion  of  her  rights  and  puts  her- 
self in  the  attitude  of  repudiating  it.  We  cannot  read  into 
this  pleading  an  election  to  accept  the  benefits  and  burdens 
of  this  transfer,  when  the  plaintiff,  who  alone  has  the  right  of 
such  election,  has  chosen  to  take  the  opposite  stand.  While 
an  action  for  money  had  and  received,  based  upon  the  theory 
just  indicated,  might  lie,  an  assertion  of  the  right  upon  which 
such  action  would  be  based  is  not  within  the  purview  of  this 
complaint,  or  of  the  relief  demanded.  The  prayer  for  general  i 
relief  is  to  be  read  in  the  light  of  the  facts  alleged  and  those  I 
facts  negative  any  intent  to  count  upon  the  transfer  to  Mills/ 
as  a  valid  disposition  of  the  property.  The  plaintiff,  having 
the  right  to  ** waive  the  tort,"  ^a<>  pnt  waived  it.  (See  WhiU 
den  V.  Merchants^  etc.  Nat.  Bankjd4t  Ala.  l7[38  Am.  Rep.  1] ; 
Chambers  v.  Lewis,  10  Abb.  Pr.  206,  11  Abb.  Pr.  210.)  We 
do  not  hold  that  the  plaintiff  has,  by  bringing  this  action, 
made  such  an  election  of  remedies  as  will  bar  her  from  pro- 
ceeding against  the  bank  for  the  surplus  proceeds  of  the 
security.  For  the  purposes  of  this  case  it  is  enough  to  say 
that  she  is  not  here  so  proceeding. 

It  is  argued  that  the  complaint  should  be  sustained  as  a 
hill  in  equity  for  an  accounting  of  all  of  the  transactions  of 
the  bank  with  reference  to  the  security.  But  the  accounting 
sought,  if  a  case  for  an  accounting  is  made,  would  be  only 
incidental  to  the  main  relief  sought,  which  is  either  a  re- 
demption of  the  property  sold,  or  a  recovery  of  its  value. 
Where  there  can  be  no  relief  upon  the  main  ground,  the  bill 
will  not  be  retained  for  the  mere  purpose  of  having  an  ac- 
counting which  can  lead  to  no  useful  purpose.  (Jewett  v. 
Bowman,  29  N.  J.  Eq.  175.) 

For  these  reasons  we  think  the  demurrer  was  properly  sus- 
tained. The  order  sustaining  the  demurrer  directed  a  dis- 
missal of  the  action.  The  appeal  is  on  the  judgment-roll  with- 
out a  bill  of  exceptions.    While  it  may  be  an  abuse  of  discre- 
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tion  to  sustain  a  demurrer  without  leave  to  amend,  where  a 
cause  of  action  is  stated,  and  the  demurrer  is  directed  to 
matters  of  form  only  (Schaake  v.  Eagle  Automatic  Can  Co., 
135  Cal.  472,  [63  Pac.  1025,  67  Pac.  759]),  no  such  abuse 
can,  on  a  record  like  the  one  before  us,  be  said  to  be  shown 
where  the  facts  alleged  fail  to  disclose  any  right  in  the  plain- 
tiff. The  bar  of  the  statute  of  limitations  is  not  specified  in  * 
the  code  as  a  ground  of  demurrer  (Code  Civ.  Proc.,  sec. 
430),  and  that  objection  to  a  complaint,  while  required 
to  be  stated  in  the  demurrer,  must  be  deemed  to  be  included 
within  the  ground  of  want  of  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  in  this  case  having  been 
properly  sustained  on  the  general  ground,  it  was,  at  least  in 
the  absence  of  a  showing  that  leave  to  amend  was  requested, 
not  error  to  enter  judgment  of  dismissal  without  granting 
such  leave. 

The  judgment  is  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Lorigan,  J.,  and  Henshaw,  J.,  con- 
curred. 


[Sac.  No.  1457.     In  Bank.— March  16,  1908.] 

ARTHUR  M.  NOBLE,  Administrator  of  the  Estate  of 
Deborah  H.  Lee,  Deceased,  Respondent,  v.  D,  A. 
LEARNED,  Executor  of  the  Will  of  Gennis  Learned, 
Deceased,  Appellant,  and  SAN  JOAQUIN  VALLEY 
BUILDING  AND  LOAN  ASSOCIATION,  Co-Defend- 
ant. 

Action  by  Administrator  to  Cancbl  Stock — ^Delivert  of  Indorsed 
Shares  after  Death  by  Order  of  Intestate — Gift  Causa  Mortis 
— Trust. — In  an  action  by  an  administrator  to  cancel  shares  of 
stock  in  defendant  corporation,  which  were  indorsed,  assigned  by 
the  intestate,  in  the  name  of  the  deceased  wife  of  appellant,  and 
delivered  to  the  latter  in  her  lifetime,  by  order  of  such  intestate, 
after  her  death,  by  a  third  person  who  held  the  same  for  the 
iotestjite, — held,  that  the  transaction  did  not  constitute  a  gift  causa 
mortis,  and  the  only,  question  is  whether  the  evidence  establishes  a 
trust  in  favor  of  such  wife  sufficient  to  overcome  a  finding  to  the 
contrary. 
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Id. — Creation  op  Trust  in  Personal  Property — Paroi.  Evidence. — A 
valid  trust  in  personal  property  may  be  created  by  parol,  if  tbo 
evidence  shows  an  intention  to  create  a  trust,  and  shows  the  subject, 
purpose,  and  beneficiary  of  the  trust.  It  was  possible  for  the 
intestate  while  retaining  the  legal  title  to  the  shares  of  stock  to 
create  a  trust  therein  in  favor  of  the  beneficiary,  by  a  declaration 
that  she  held  the  shares  in  trust  for  her  benefit. 
*  Id. — Eeservation  of  Power  op  Eevocation — Postponement  of  Enjoy- 
ment.— The  reservation  of  a  partial  or  total  power  of  revocation, 
is  not  inconsistent  with  the  establishment  of  a  trust;  nor  is  it  an 
objection  that  the  right  of  enjoyment  by  the  beneficiary  is  post- 
poned, provided  an  inunediate  interest  is  given,  subject  to  such 
postponement. 

Id. — Sufficiency  of  Evidence — Support  of  Finding  against  Creation 
of  Trust. — Jleld,  that  while  there  may  be  suflicient  evidence  to 
have  justified  a  finding  that  the  intestate  so  dealt  with  the  shares 
as  to  show  an  intent  to  immediately  vest  the  shares  in  the  beneficiary 
named  which  should  remain  at  her  death;  yet  there  was  sufficient 
evidence  to  sustain  the  finding  that  no  trust  was  created.  [Beatty, 
C.  J.,  dissenting.] 

Id. — Question  of  Fact — Province  of  Trial  Court. — In  the  case  of  a 
trust  in  personal  property,  it  is  for  the  trial  court  to  determine 
as  a  question  of  fact  whether  the  words  and  acts  of  the  alleged 
trustor  indicated  with  reasonable  certainty  an  intention  to  create 
a  trust,  and  the  subject,  purpose,  and  beneficiary  of  the  trust;  and 
if  there  is  any  evidence  consistent  with  its  finding  that  a  trust 
was  not  created,  the  finding  of  the  lower  court  must  stand. 

Id. — Evidence  Consistent  with  Finding — Control  of  Property  by 
Trustor  for  Life. — Evidence  tending  to  show  that  the  intestate 
during  her  life  did  not  intend  to  put  the  property  out  of  her  control, 
and  wished  to  be  assured  that  she  could  have  the  use  and  control 
of  the  whole  or  any  part  thereof  as  long  as  she  lived,  and  that 
she  told  the  third  party  who  held  the  shares  to  keep  the  certifi- 
cates for  her,  is  consistent  with  the  finding  that  no  trust  was 
created,  and  would  justify  the  inference  that  she  was  not  trans- 
ferring any  present  interest  in  the  shares,  but  was  merely  endeav- 
oring to  arrange  a  disposition  of  them  to  take  effect  at  death. 

Id. — Ineffectual  Gift — Ineffectual  Will — Trust  not  Created. — An 
ineffectual  attempt  to  make  a  gift  does  not  create  a  truat,^  and 
equity  will  not  perfect  an  imperfect  gift  by  establishing  a  trust 
when  none  was  in  contemplation,  nor  can  a  trust  be  created  by 
an  ineffectual  attempt  at  a  testamentary  disposition  of  property 
in  the  absence  of  a  will  duly  attested,  when  the  full  control  of 
the  property  was  maintained  during  life,  without  intent  to  vest 
any  interest  therein  prior  to  death. 

Id. — Case  in  Equity — Trial  by  Court. — An  action  for  the  cancellation 
of  shares  of  stock  held  by  the  executor  of  the  deceased  wife,  as 
part  of  her  estate,  and  to  compel  the  defendant  corporation  to  issue 
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new  shares  in  lieu  thereof,  is  a  case  in  equity,  which  was  properly 
tried  by  the  court;  and  the  appellant  was  not  entitled  to  demand 
a  trial   thereof   by   jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    F.  H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  H.  Carpenter,  J.  J.  Burt,  and  D.  E.  Learned,  for  Ap- 
pellant. 

0.  G.  Hopkins,  Amicus  Curim,  for  Appellant. 

Plummer  &  Dunlap,  Woods  &  Levinsky,  A.  L.  Levinsky, 
and  Sheldon  G.  Kellogg,  for  Kespondent 

SLOSS,  J.— In  October,  1902,  Deborah  H.  Lee  was  the 
owner  of  forty  shares  of  the  stock  of  the  San  Joaquin  Valley 
Building  and  Loan  Association.  She  died  in  March,  1903, 
and  the  certificate  representing  said  shares  came  into  the 
possession  of  Gennis  H.  Learned,  who  surrendered  it  to  the 
association,  receiving  in  exchange  therefor  a  certificate  for 
thirty-nine  shares  of  stock  and  one  hundred  dollars  in  cash, 
the  value  of  the  remaining  share. 

This  action  was  brought  to  establish  the  ownership  of 
Deborah  H.  Lee  in  said  stock.  The  specific  relief  asked  was 
the  cancellation  of  the  certificate  for  thirty-nine  shares, 
the  issuance  by  the  association  of  a  new  certificate  for  thirty- 
nine  shares  of  stock,  or  the  recovery  of  judgment  for  the  value 
-of  the  shares  if  such  certificate  could  not  be  obtained,  and 
the  recovery  of  one  hundred  dollars. 

The  plaintiff,  administrator  of  the  estate  of  Deborah  H. 
Lee,  had  judgment  and  the  defendant  D.  A.  Learned,  sued 
-as  executor  of  the  will  of  Gennis  H.  Learned,  appeals.  The 
main  question  involved  is  whether  certain  transactions  had 
between  Deborah  H.  Lee  and  A.  M.  Noble  vested  in  Gennis 
H.  Learned  any  legal  or  beneficial  interest  in  said  forty  shares 
of  stock.  The  facts  upon  which  the  controversy  arose  are 
substantially  similar  to  those  before  this  court  in  Nohle  v. 
harden,  146  Cal.  225,  [79  Pac.  883].  The  subject-matter 
-of  that  action  consisted  of  twenty-nine  shares  of  the  stock  of 
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the  San  Joaquin  Valley  Building  and  Loan  Association.  The 
certificate  evidencing  those  shares  and  the  certificate  evidenc- 
ing the  forty  here  in  controversy  were  delivered  by  Mrs.  Lee 
to  Noble  under  circumstances  detailed  in  the  opinion  in 
Nolle  V.  Garden.  The  defendant  in  that  action,  Clara  L.  T. 
Garden,  claimed  title  to  the  shares  by  virtue  of  an  alleged 
gift  causa  mortis.  Upon  appeal  from  a  judgment  in  her 
favor  this  court  held  that  the  evidence  was  insufficient  to 
establish  such  gift.  The  case  of  the  appellant  here,  so  far 
as  this  point  is  concerned,  is  no  stronger,  and  for  the  reasons 
stated  in  Noble  v.  Garden  it  must  be  held  that  there  was  no 
valid  gift  of  the  shares  to  Gennis  H.  Learned. 

But,  conceding  this,  the  appellant  contends  that  the 
transaction  may  be  upheld  as  a  valid  trust  of  the  shares  for 
the  benefit  of  Mrs.  Learned  and  that  the  decision  in  Noble  v. 
Garden  is  not  authority  against  the  position  that  such  trust 
was  here  created.  The  answer  of  the  appellant  Learned  set 
up  as  a  separate  defense  the  creation  of  a  trust  in  the  shares, 
and  an  execution  of  the  trust  by  a  delivery  of  the  certificate- 
to  Mrs.  Learned.  The  finding  of  the  court  was  that  Mrs. 
Lee  did  not  declare  or  create  any  trust  in  said  stock  or  said 
certificate.  Assuming  that  the  existence  of  a  trust  was  not 
involved  or  determined  in  Noble  v.  Garden,  we  must  consider 
whether  upon  the  facts  in  evidence  the  finding  of  the  court 
against  the  creation  of  a  trust  was  sustained  by  the  evidence 

The  principal  testimony  regarding  the  transaction  was  that 
of  Noble,  the  plaintiff  himself.  He  testified  that  about  October,. 
1902,  Mrs.  Lee  had  a  consultation  with  him  relative  to  the 
investment  of  some  sixteen  thousand  dollars  owned  by  her. 
She  asked  his  opinion  as  to  the  best  method  of  investing  this, 
money  or  putting  it  in  such  a  way  that  she  could  derive  some^ 
income  from  it  and  **if  she  could  dispose  of  it  so  as  while  she- 
lived  have  the  income  from  it,  and  if  she  should  get  well — ^she^ 
was  sick  at  the  time — she  might  want  to  use  it  all.  If  any- 
thing would  happen  to  her  she  wanted  the  money  placed  in 
such  a  way  it  would  go  to  those  she  wanted  to  designate.''" 
Noble  told  her  that  she  could  buy  some  Building  and  Loan^ 
stock  which  would  pay  her  a  definite  rate  of  interest,  pay- 
able semi-annually,  and  if  she  wanted  to  use  the  principal  at 
any  time  that  would  be  available  also.  She  said  **she  wanted 
the  money  put  where  she  could  have  the  income  from  it  anA 
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use  any  part  of  the  principal  in  case  she  needed  it  at  any 
time ;  that  she  was  sick,  and  that  was  the  only  money  she  had,^ 
and  she  did  not  want  to  put  it  out  of  her  control,  and  she 
might  want  to  use  it,  might  want  to  use  it  all  or  part,  she 
could  not  tell;  .  .  .  She  was  very  particular  about  her  con- 
trol over  the  property ;  she  did  not  want  to  lose  control.  She 
wanted  me  to  tell — to  assure  her  that  she  could  have  the  use 
and  control  of  the  whole  or  any  part  of  this  money  as  long 
as  she  lived.'*  In  pursuance  of  that  conversation  nineteen 
certificates  of  the  stock  of  that  corporation  were  issued  to 
Mrs.  Deborah  H.  Lee  for  different  numbers  of  shares.  Upon 
the  same  day  Mrs.  Lee  signed  upon  the  back  of  each  of  these 
certificates  an  indorsement  purporting  to  transfer  and  assign 
the  shares  evidenced  by  the  respective  certificates  to  different 
persons.  Certificate  No.  465  for  forty  shares  was  so  indorsed 
with  an  assignment  running  to  Gennis  H.  Learned.  Two  or 
three  days  later  Mrs.  Lee  sent  for  Noble  and  delivered  the 
pass-books  and  certificates  to  him.  She  then  said  that  "If 
she  did  not  get  well  and  anything  happened  to  her  to  notify 
the  people  to  whom  these  certificates  have  been  assigned,  and 
send  for  them  and  deliver  them  to  them.  She  said  she  would 
use  more  or  less  of  it,  and  what  was  left  at  the  time  of  her 
death  was  to  be  given  to  the  people  mentioned  by  her.'' 
Subsequently  the  certificates  were  handed  to  Mrs.  Lee,  and 
two  of  them,  one  for  one  share  and  one  for  ten  shares,  were 
canceled  at  her  request  and  their  value  paid  to  her.  After 
the  cancellation  of  the  last  certificate  the  remainder  of  the 
certificates  were  returned  to  Noble,  Mrs.  Lee  telling  him  **to 
take  and  keep  them  the  same  as  I  have  done  before—to  keep 
them  for  her.'*  *'She  said  keep  them  in  your  safe;  ...  I 
never  had  any  other  conversation  with  Mrs.  Lee  in  relation 
to  the  keeping  of  the  stock,  and  no  other  directions  were 
given." 

Mrs  Lee  died  on  the  twelfth  day  of  March,  1903,  where- 
upon Noble  sent  for  I^Irs.  Learned  and  delivered  to  her  the 
certificate  which  had  been  indorsed  with  an  assignment  to 
her.  Mrs.  Learned  surrendered  the  certificate,  and,  as  has 
been  stated,  took  in  exchange  a  new  certificate  for  thirty- 
nine  shares  and  one  hundred  dollars  in  cash. 

On  behalf  of  the  defendant  testimony  was  offered  to  the 
effect  that  prior  to  the  transaction  between  Mrs.  Lee  and  No- 
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ble,  Mrs.  Lee  had  stated  that  she  was  under  great  obligations 
to  her  sister  Mrs.  Learned,  and  intended  to  give  her  more  than 
any  one  else,  and  that  she  wanted  Mrs.  Learned  to  be  able 
to  stop  working  so  hard.  There  was  other  testimony  regard- 
ing declarations  by  Mrs  Lee  made  before  the  delivery  of  the 
certificates  to 'Noble.  It  is  not  necessary  to  state  particularly 
what  these  declarations  were.  It  is  sufficient  to  say  that,  while 
they  tend  to  show  that  it  was  Mrs.  Lee's  desire  that  the  shares 
of  stock  remaining  at  her  death  should  be  delivered  to  the 
parties  named  in  the  respective  indorsements,  and  particularly 
to  Mrs.  Learned,  there  is  nothing  in  them  that  conflicts  with 
Noble's  statement  that  Mrs.  Lee  reserved  the  power  to  recall 
and  use  all  the  certificates. 

That  a  valid  trust  in  personal  property  may  be  created  by 
parol  is  not  questioned.  (Civ.  Code,  sec.  1052;  Eellman  v  Mo- 
Williams,  70  Cal.  449,  [11  Pac.  659].)  A  trust,  whether  of 
real  or  personal  property,  is  created  '*as  to  the  trustor  and 
beneficiary  by  any  words  or  acts  of  the  trustor  indicating 
with  reasonable  certainty : 

"1.  An  intention  on  the  part  of  the  trustor  to  create  a 
trust;  and, 

"2.  The  subject,  purpose  and  beneficiary  of  the  trust." 
(Civil  Code,  sec.  2221.) 

Did  the  evidence  in  this  case  show  the  concurrence  of  these 
elements  so  clearly  as  to  require  the  court  to  find  that  a 
trust  had  been  created  by  the  plaintiff's  intestate T  In  this 
connection  it  may  be  remarked  that  the  appellant  himself  does 
not  point  out  with  ** reasonable  certainty"  the  precise  trust 
relied  upon.  Was  the  subject  of  the  alleged  trust  the  shares 
or  merely  the  certificate  representing  those  shares!  Who  was 
the  trustee,  Mrs.  Lee  herself  or  Noble  t  The  contention  ap- 
pears to  be  that  Noble  was  constituted  a  trustee  of  the  shares 
or  the  certificates  for  the  benefit  of  ]\Irs.  Lee  during  her  life, 
and  of  the  parties  named  in  the  various  indorsements,  after 
her  death.  By  the  creation  of  an  express  voluntary  trust  for 
the  benefit  of  third  persons,  the  title  or  estate  in  the  property 
which  is  the  subject  of  the  trust,  so  far  as  may  be  necessary 
for  carrying  out  the  purposes  of  the  trust,  is  vested  in  the 
trustee.  This  is  implied  in  the  very  nature  of  the  term 
''trust."  (28  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  858;  Civ. 
Code,  sees.  863,  2250.)     It  is  plain,  however,  that  the  trans- 
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actions  above  recited  did  not  operate  to  convey  to  Noble  any 
title  whatever  to  the  forty  shares  or  to  the  certificate.  The 
written  assignment  of  the  shares,  if  operative  at  all,  could  be 
effective  only  to  transfer  title  to  the  assignee,  Mrs.  Learned. 
Nor  did  any  ownership  in  the  certificate  ever  become  vested 
in  Noble.  He  was  given  only  the  custody  of  the  paper,  and 
the  title  to  it,  if  it  passed  from  Mrs.  Lee  at  all,  passed,  not  to 
Noble,  but  to  Mrs.  Learned.  It  follows  that  the  transaction 
cannot  be  given  the  effect  claimed, — i.  e.  of  making  Noble  a 
trustee. 

It  is  possible,  however,  for  one  who  owns  property,  to  so 
deal  with  it,  while  retaining  the  legal  title,  as  to  make  himself 
a  trustee  for  the  benefit  of  another.  (Estate  of  Webb,  49  Cal. 
541.)  '*It  is  not  necessary  that  this  be  done  in  express  terms, 
but  in  the  absence  of  statutory  requirements  any  words  or 
acts  are  sufficient  which  clearly  denote  the  intention  to  re- 
linquish his  beneficial  interest  in  the  property  in  prcesenti 
and  to  hold  it  for  the  benefit  of  another."  (26  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  p.  898 ;  Lynch  v.  Rooney,  112  Cal.  279, 
[44  Pac.  565].)  If  there  is  any  trust  here,  it  must  have  been 
created  in  this  manner, — ^that  is,  by  means  of  a  declaration  by 
Mrs.  Lee  that  she  held  the  shares  for  the  benefit  of  Mrs. 
Learned,  and  constituted  herself  a  trustee  for  the  latter.  It 
may,  for  the  purposes  of  this  case,  be  conceded  that  the  evi- 
dence was  sufficient  to  have  justified  a  finding  that  Mrs.  Lee 
80  dealt  with  the  shares  as  to  show  an  intent  to  immediately 
vest  in  the  parties  to  whom  Noble  was  to  deliver  the  shares 
the  beneficial  interest  in  such  of  the  shares  as  might  remain 
at  her  death.  The  reservation  of  a  partial  or  total  power  of 
revocation  is  not  inconsistent  with  the  establishment  of  a  trust. 
{Hellman  v.  McWilliams,  70  Cal.  449,  [11  Pac.  659] ;  Booth  v. 
Oakland  Bank  of  Savings,  122  Cal.  19,  [54  Pac.  370],  Civ. 
Code,  sec.  2280.)  Nor  is  it  an  objection  that  the  beneficiary's 
right  of  enjoyment  is  postponed,  provided  that  an  immediate 
interest,  subject  to  such  postponement,  is  given.  (Nichols  v. 
Emery,  109  Cal.  323,  [58  Am.  St.  Rep.  43,  41  Pac.  1089].) 

But,  in  every  such  case,  it  is  for  the  trial  court  to  determine, 
as  a  question  of  fact,  whether  the  words  and  acts  of  the 
alleged  trustor  indicated  with  reasonable  certainty  an  inten- 
tion to  create  a  trust,  and  the  subject,  purpose,  and  bene- 
ficiary of  the  trust.    An  ineffectual  attempt  to  make  a  gift 
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does  not  create  a  trust,  and  equity  will  not  perfect  an  imperfect 
gift  by  establishing  a  trust  where  none  was  in  contemplation. 
(Martin  v.  Funk,  75  N.  Y.  134,  [31  Am.  Rep.  446] ;  Stevenson 
V.  Earl,  65  N.  J.  Eq.  721,  [103  Am.  St.  Rep.  790,  55  Atl.  1091] ; 
Clay  V.  Layton,  143  Mich.  317,  [96  N.  W.  458].)  The  evidence 
here  is  certainly  consistent  with  the  view  that  Mrs.  Lee  did 
not  intend  to  vest  a  present  interest  in  the  parties  named  in 
the  assignments.  In  the  testimony  of  Noble  we  find  the  de- 
clarations by  Mrs.  Lee  that  she  did  not  want  to  put  the  prop- 
erty out  of  her  control;  that  she  wanted  to  be  assured  that 
she  could  have  the  use  or  control  of  the  whole  or  any  part  of 
this  money  as  long  as  she  lived.  Furthermore,  Noble  testified 
that  Mrs.  Lee  told  him  to  keep  the  certificates  '*for  her.*' 
The  trial  court  had  the  right  to  accept  Noble's  testimony. 
Taking  it  all  together,  it  justified  the  inference  that,  while  Mrs. 
Lee  undoubtedly  intended  and  desired  that  any  of  the  cer- 
tificates not  parted  with  in  her  lifetime  should  go  to  the  parties 
designated,  she  was  not  transferring  any  present  interest  in 
the  shares,  but  was  merely  endeavoring  to  arrange  a  dispo- 
sition of  them  which  should  take  effect  upon  her  death.  Such 
disposition,  being  in  effect  testamentary,  could  not  be  made 
effective  except  by  a  will  executed  in  accordance  with  the 
statutory  requirements  governing  the  making  of  wills.  (No- 
ble V.  Garden,  146  Cal.  225,  [79  Pac.  883].)  The  intent  to 
create  a  trust  is  a  requisite  to  its  creation,  and  the  finding  that 
no  trust  was  created  cannot  be  disturbed  on  appeal  if  there  is 
any  evidence  from  which  the  court  might  conclude  that  this  in- 
tent did  not  exist,  or  was  not  shown  *'with  reasonable  cer- 
tainty.*' The  appellant  places  great  reliance  upon  Uellman 
v.  McWilliams,  70  Cal.  449,  [11  Pac.  659] ;  and  Booth  v.  Oak- 
land Bank,  122  Cal.  19,  [54  Pac.  370].  In  Eellman  v.  McWil- 
liams the  findhig  of  the  trial  court  was  in  favor  of  the  trust 
and  this  finding  was  held  to  be  sustained  by  the  evidence. 
There,  as  here,  every  presumption  was  in  support  of  the  find- 
ing and  it  could  not  be  disturbed  if  it  was  based  upon  any 
substantial  evidence.  In  the  Booth  case  the  action  was 
brought  by  the  parties  relying  upon  the  alleged  trust,  and 
the  appeal  was  from  a  judgment  entered  upon  an  order  of 
nonsuit  and  from  an  order  denying  a  new  trial.  Upon  a 
motion  for  a  nonsuit  the  testimony  offered  is  to  be  given  the 
strongest  possible  interpretation  in  favor  of  the  plaintiff's 
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case.  If  the  facts  there  in  evidence,  under  any  possible  view, 
were  consistent  with  the  existence  of  a  trust,  the  nonsuit 
should  not  have  been  granted.  Here,  however,  as  has  been 
stated,  the  situation  is  just  the  opposite.  If  there  is  any  evi- 
dence consistent  with  the  conclusion  that  a  trust  was  not  cre- 
ated, the  finding  of  the  lower  court  must  stand.  It  cannot  be 
doubted  that  there  is  such  evidence  here. 

There  is  no  force  in  the  point  that  the  court  below  erred 
in  denying  the  appellant  a  jury  trial.  The  action  was  for  the 
cancellation  of  a  certificate  issued  to  ^Irs.  Learned  and  for  the 
issuance  of  a  new  one  to  plaintiff.  The  relief  sought  was 
equitable  and  the  defendant  was  not  entitled  to  a  jury  trial. 
{Ashton  V.  Iletjdenfeldt,  124  Cal.  14,  [56  Pac.  624] ;  Ashton 
V.  Heggerty,  130  Cal.  516,  [62  Pac.  934].) 

No  other  points  are  made  by  the  appellant. 

The  judgment  is  affirmed. 

Angellotti,  J.,  Shaw,  J.,  Lorigan,  J.,  and  Ilenshaw,  J.,  con- 
curred. 

BEATTY,  C.  J.,  dissenting. — I  dissent  from  the  judg- 
ment of  the  court  in  this  case  upon  the  ground  that  the  con- 
tention of  appellant  that  a  valid  trust  in  favor  of  his  intestate 
was  created  by  Mrs.  Lee  is  fully  sustained  by  the  decisions  of 
this  court  in  Booth  v.  Oakland  Bank,  122  Cal.  19,  [54  Pac. 
370] ;  and  Hellman  v.  McWUliams,  70  Cal.  450,  [11  Pac.  659]. 
Those  cases  cannot  be  distinguished  from  this  upon  the 
ground  stated  in  the  opinion  of  the  court.  It  makes  no  dif- 
ference that  in  one  the  court  merely  affirmed  a  finding  of  the 
superior  court,  and  in  the  other  reversed  a  judgment  of  non- 
■uit.  In  each  case  it  became  necessary  to  decide  what  evidence 
would,  if  true,  establish  an  oral  trust  of  personal  property. 
In  this  case  the  evidence  of  the  only  witness  as  to  Mrs.  Lee's 
declarations  was  in  substance  the  same  as  that  which,  assum- 
ing its  truth,  was  held  sufficient  in  the  cases  cited,  and  that 
witness  was  the  plaintiff  in  the  action  whose  testimony  could 
not  be  deemed  untrue  in  order  to  find  the  fact  in  his  favor.  A 
finding  in  favor  of  the  plaintiff  in  conflict  with  his  own  tes- 
timony, and  in  the  absence  of  any  other  testimony  cannot,  in 
my  opinion,  be  upheld. 
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[Sac.  No.   1576.     In  Bank.— March  16,   1908.] 
ALICE  E.  HINER,  Respondent,  v.  J.  E.  IIINER,  Appellant 

Husband  and  Wife — Non-Resident  Wipe  May  Maintain  Action  warn 
Maintenance. — Under  section  137  of  the  Civil  Code,  a  non-resident 
wife  may  maintain  an  action  in  this  state  against  a  resident  husband 
for  permanent  support  and  maintenance  when  she  has  cause  for  a 
divorce  against  him  under  section  92  of  that  code. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sonoma 
County  granting  an  allowance  to  a  wife  for  alimony  in  an 
action  for  maintenance.    Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  M.  Thompson,  for  Appellant. 

J.  W.  Gates,  for  Respondent. 

LORIGAN,  J. — The  plaintiff,  who  is  the  wife  of  defendant, 
brought  this  action  against  him  in  the  county  of  Sonoma  to 
obtain  a  judgment  for  permanent  support  of  herself  and 
minor  children  under  section  137  of  the  Civil  Code  without 
asking  for  a  divorce. 

The  complaint  filed  on  February  9,  1906,  alleged  the  mar- 
riage of  the  parties  in  1902 ;  set  forth  facts  constituting  de- 
sertion of  plaintiff  by  defendant  under  the  laws  of  this  state; 
alleged  that  such  desertion  of  plaintiff  took  place  in  the 
state  of  Washington  in  October,  1902;  that  plaintiff  is  a 
resident  of  said  state  of  Washington  and  that  defendant, 
since  shortly  after  October,  1902,  has  been  and  now  is  a  bona 
fide  resident  of  Sonoma  County,  this  state,  and  by  further 
apt  allegations  set  forth  the  poverty  of  plaintiff  and  the 
failure  of  the  defendant  to  support  her  and  their  minor 
children  since  the  date  of  his  desertion. 

The  defendant  demurred  to  the  complaint,  challenging  the 
suiBciency  of  the  facts  stated  to  constitute  a  cause  of  action 
and  questioning  the  jurisdiction  of  the  court  over  the  subject- 
matter  of  the  controversy.  Before  the  demurrer  was  disposed 
of  plaintiff  moved  the  court  for  alimony  pendente  lite  and 
for  costs  and  counsel  fees,  which,  though  resisted  by  defend- 
ant, the  court  granted. 


Digitized  by  VjOOQIC 


March,  1908.]  Hiner  v.  Hineb.  255 

This  appeal  is  taken  by  defendant  from  such  order  of 
allowance  and  the  only  question  presented  for  consideration 
is :  Can  a  non-resident  wife  maintain  an  action  in  this  state 
against  a  resident  husband  for  permanent  support  and  main- 
tenance when  she  has  cause  for  a  divorce  against  him  under 
the  law  of  this  state? 

This  is  the  first  time  this  particular  question  has  arisen  in 
this  court  and  it  is  to  be  solved  from  an  examination  of 
the  various  provisions  of  the  code  bearing  upon  the  inquiry 
and  these  consist  of  sections  92,  128  and  137  of  our  Civil 
Code. 

Section  92  declares  the  several  causes  for  which  a  divorce 
may  be  granted  in  this  state  and  enumerates  "willful  deser- 
tion" as  one  of  them.  Section  128  provides  that  "a  divorce 
must  not  be  granted  unless  the  plaintiff  has  been  a  resident 
of  this  state  for  one  year  and  of  the  county  in  which  the 
action  is  brought  three  months  next  preceding  the  com- 
mencement of  the  action."  That  portion  of  section  137  perti- 
nent to  the  question  here  declares  that  "when  the  wife  has 
any  cause  of  action  for  divorce,  as  provided  in  section  92  of 
this  code,  she  may,  without  applying  for  a  divorce,  maintain  in 
the  superior  court  an  action  against  him  for  permanent  sup- 
port and  maintenance  of  herself,  or  of  herself  and  children." 

The  principal  point  to  be  considered  upon  this  appeal  is 
as  to  the  meaning  of  the  language  used  in  this  latter  section. 
To  simplify  matters  it  may  be  stated  that  no  question  is  made 
upon  this  appeal  but  that  the  complaint  states  one  of  the 
causes  for  divorce — ^wiUful  desertion — ^mentioned  in  section  92. 

The  claim  of  counsel  for  appellant  is  that  plaintiff  could 
only  maintain  an  action  for  permanent  support  under  the 
provisions  of  section  137  if  she  had  a  "cause  of  action  for 
divorce"  against  defendant,  and  that  to  constitute  a  cause  of 
action  for  divorce  in  this  state  there  must  not  only  exist  in 
her  favor  one  of  the  "causes  for  divorce"  mentioned  in  sec- 
tion 92,  but  she  must  also  have  been  a  resident  of  the  state 
for  the  period  required  by  section  128 ;  that  sections  92  and 
128  must  be  considered  together  for  the  purpose  of  deter- 
mining whether  plaintiff  has  a  cause  of  action  for  divorce 
or  not. 

We  make  no  question  of  the  accuracy  of  appellant's  claim 
that  residence  is  an  essential  element  to  a  cause  of  action 
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where  a  divorce  itself  is  sought,  because  the  law  so  declares, 
but  we  cannot  agree  with  his  claim  that  residence  was 
intended  by  the  legislature  as  an  essential  element  in  the 
"cause  of  action"  mentioned  in  section  137.  We  perceive 
no  impelling  reason  which  calls  upon  us,  in  determining  what 
is  meant  by  the  cause  of  action  referred  to  in  section  137, 
to  consider  in  connection  with  section  92,  which  is  referred 
to  in  it,  also  section  128,  which  is  not.  There  is  certainly  no 
rule  of  construction  that  requires  us  to  do  so. 

Section  128  deals  exclusively  with  divorce,  and  the  object 
of  the  legislature  in  requiring  a  residence  of  one  year  in  this 
state  before  a  divorce  can  be  obtained  is  quite  apparent. 
It  was  intended  by  requiring  a  residence  of  a  permanent 
character,  to  prevent  persons  who  could  not  obtain  divorce 
in  the  state  or  country  of  their  real  residence,  from  estab- 
lishing temporary  residence  here  for  the  purpose  of  doing  so. 
The  policy  of  the  law  is  against  allowing  divorces  and  they 
are  only  allowed  in  this  state  in  the  enumerated  cases  in 
section  92.  The  spirit  of  section  128  is  to  prohibit  them 
entirely  from  being  granted  in  this  state  except  to  bona  fide 
residents  thereof.  That  is  its  only  purpose.  The  section 
was-  never  intended  by  the  legislature  to  be  invoked  in  the 
construction  of  section  137  so  as  to  defeat  the  right  of  the 
wife  to  enforce  against  the  husband  resident  here,  the  marital 
obligation  of  supporting  her  and  their  minor  children  which 
that  section  conferred.  The  policy  of  the  law,  as  illustrated 
by  the  enactment  of  section  137,  is  to  afford  the  wife,  when 
cause  for  a  divorce  exists  under  section  92,  the  right  to 
enforce  support  from  her  husband,  which  springs  from  the 
marital  status,  without  praying  for  or  requiring  a  total  dis- 
solution of  such  status.  Public  policy  defends  the  wisdom  of 
a  provision  of  law  requiring  that  the  plaintiff  shall  be  a 
bona  fide  resident  of  the  state,  the  jurisdiction  of  whose 
courts  is  invoked  to  obtain  a  divorce.  Its  purpose  is  to  pre- 
vent a  fraud  upon  the  law  of  the  state  by  non-residents  and 
is  in  aid  of  restricting  the  dissolution  of  the  marriage  status 
except  at  the  suit  of  a  resident  of  this  state.  There  is,  how- 
ever, no  possible  consideration  of  public  policy  which  could 
be  suggested  in  support  of  precluding  a  non-resident  wife, 
or  a  wife  resident  here  for  less  than  a  year,  from  invoking 
the  aid  of  our  courts  to  compel  support  from  her  husband 
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who  is  a  bona  fide  resident  of  the  state.  The  policy  of  the 
present  age,  following  an  instinct  of  humanity  and  justice, 
and  crystallizing  it  into  legislative  enactment,  has  been  to 
afford  facilities  to  the  wife  to  compel  the  delinquent  husband 
to  discharge  his  marital  duty  of  support  without  seeking  a 
divorce,  and  no  one  has  ever  deprecated  the  justice  or  wis- 
dom of  the  provision  except  the  delinquent  husband  himself. 
Particularly  in  this  country  has  the  doctrine  of  our  courts 
and'the  legislation  of  the  states  furthered  that  right.  Under 
the  rule  prevailing  in  the  English  system  a  court  of  equity 
could  not  decree  a  specific  performance  of  the  marital  obli- 
gation on  the  part  of  the  delinquent  husband  by  requiring 
him  to  furnish  his  wife  separate  maintenance ;  that  the  only 
remedy  was  in  a  court  of  law  by  action  against  the  husband 
in  favor  of  any  one  who  was  considerate  enough  to  supply 
her  with  the  necessaries  of  life;  that  the  jurisdiction  of 
awarding  alimony  to  the  wife  rested  with  the  spiritual  courts, 
could  only  be  granted  in  those  courts,  and  then  only  as  an 
incident  to  a  decree  of  divorce. 

A  more  reasonable  doctrine  early  obtained  in  most  of  the 
American  courts  and  it  was  held  that  under  its  general 
powers,  a  court  of  equity,  was  authorized  in  the  case  of  aban- 
donment of  the  wife  by  the  husband,  to  award  her,  at  her 
own  suit,  a  decree  for  separate  maintenance  against  her  hus- 
band without  any  application  for  a  divorce.  It  was  so  held 
in  this  state  before  there  was  any  legislation  upon  the  sub- 
ject. (Galland  v.  Galland,  38  Cal.  265.)  Subsequently  it  was 
provided  by  section  137,  and  so  stood  before  the  amendment 
of  1895  which  is  now  under  consideration,  that  the  wife 
might  maintain  an  action  for  separate  maintenance  without 
applying  for  a  divorce  "when  the  husband  willfully  deserts 
the  wife."  This  original  section  extended  such  right  only 
in  cases  of  willful  desertion.  In  1895  the  present  section 
was  passed  which  extended  the  right  not  only  where  there 
had  been  willful  desertion,  but  to  all  cases  where  the  wife 
has  any  cause  of  action  for  divorce  as  provided  in  section 
52  of  this  code.  The  purpose  of  the  amendment  was  to  en- 
large the  right  of  action  in  favor  of  the  wife.  It  is  remedial 
in  its  character  and  the  rule  is  that  remedial  statutes  are  to  be 
liberally  construed.  Now,  considering  the  remedy  which 
the  legislature  by  the  section  intended  to  afford  to  the  wife, 
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which  was  the  right  of  separate  maintenance  without  the 
necessity  of  suing  for  divorce,  we  perceive  no  reason  why  the 
language  of  the  section  conferring  it  should  be  construed 
to  mean  that  before  she  could  invoke  this  particular  remedy 
she  should,  through  residence  for  the  statutory  period,  be  able* 
to  invoke  the  remedy  for  divorce,  which  she  did  not  desire,, 
and  which  the  section  declares  she  need  not  apply  for.  What 
the  legislature  intended  was  to  accord  the  wife  the  right  to 
compel  the  husband  to  discharge  his  marital  obligation  of 
support,  and  while  it  provided  that  this  could  be  enforced 
without  asking  for  a  divorce  when  the  **wife  has  any  cause 
of  action  for  divorce  as  provided  in  section  92  of  this  code"^ 
the  cause  of  action  referred  to  consisted  solely  of  the  ex- 
istence of  one  of  the  ** causes  for  divorce"  mentioned  in 
section  92  as  affording  a  basis  for  divorce.  There  is  no  rule 
that  requires  that  the  term  ** cause  of  action''  shall  be  given 
a  strict  technical  construction.  As  is  said  in  Cyc,  vol.  I,  p. 
643:  **As  with  most  legal  terms  it  often  becomes  necessary, 
acting  upon  the  well-settled  rules  of  construction,  to  depart 
from  the  technical  meaning  and  use  of  the  words  *  cause  of 
action'  when  contained  in  statutes,  ...  in  order  to  carry  out 
the  intention  of  the  legislature.  ..."  Now  applying  this  rule 
to  the  further  consideration  of  this  question.  Section  92  de- 
clares what  shall  constitute  ** causes  for  divorce,"  and  when 
the  legislature  in  section  137  authorized  an  action  by  the  wife 
for  separate  maintenance  where  she  had  "a  cause  of  action 
for  divorce  as  provided  in  section  92,"  the  cause  of  action 
referred  to  was  intended  to  mean  the  existence  of  any  of  the 
causes  for  divorce  which  were  specified  in  the  latter  section  ;^ 
that  while  for  the  purpose  of  constituting  a  cause  of  action? 
where  dissolution  of  the  marriage  relation  was  sought,  resi- 
dence according  to  section  128  was  essential,  still,  for  the  pur- 
pose of  sustaining  an  action  for  maintenance  without  divorce, 
the  existence  of  ** cause  for  divorce"  as  provided  in  section  92* 
constitutes  the  cause  of  action,  and  was  all  that  was  necessary 
or  required.  We  think  this  is  a  reasonable  and  just  construc- 
tion to  be  given  to  section  137,  and  is  in  accord  with  the  lan- 
guage used  in  it.  It  was  undoubtedly  a  question  for  the- 
legislature  to  declare  under  what  conditions  it  should  accord 
the  right  to  a  married  woman  to  maintain  an  action  for  sepa- 
rate  maintenance.     If  it  had  intended  that  she  should  not 
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have  that  right  unless  a  resident  of  the  state  for  a  year,  it 
would  have  said  so  plainly.  It  could  have  declared  it  by  re- 
ferring to  section  128  as  well  as  section  92,  in  enacting  section 
137.  Or,  if  it  was  intended  that  residence  should  have  any 
application  to  the  right  of  action  referred  to  in  section  137, 
it  could  have  amended  section  128  so  as  to  declare  that  a  di- 
vorce or  judgment  for  permanent  support  shall  not  be  granted 
unless  plaintiff  has  resided  in  the  state  a  year.  The  fact  that 
it  neither  referred  to  that  section  nor  amended  it,  but  referred 
solely  and  specifically  to  section  92,  is  persuasive  evidence 
that  the  right  of  a  wife  to  sue  for  support  was  to  be  measured 
alone  by  the  existence  of  a  cause  for  divorce,  as  provided  in 
section  92  referred  to,  and  is  the  cause  of  action  meant, 
and  that  section  128  was  not  intended  to  have  any  appli- 
cation. 

Aside  from  this,  effect  must  be  given  to  all  the  language  used 
in  section  137.  It  may  not  be  assumed  that  any  words  employed 
in  it  were  used  idly.  And  if  it  was  not  intended  by  referring 
to  section  92  to  declare  that  the  existence  of  the  "cause  for 
divorce''  provided  therein  should  constitute  the  cause  of 
action  for  separate  maintenance,  then  the  reference  to  that 
section  was  idle.  If  it  had  been  intended  by  the  legislature 
that  residence  for  the  required  period  should  enter  as  an 
element  in  the  cause  of  action  for  separate  support  which  it 
was  conferring  under  section'  137,  it  would  have  been  en- 
tirely unnecessary  to  refer  to  section  92  at  all.  If  that  was  the 
intention,  it  would  have  been  effectually  disclosed  by  simply 
providing  that  **when  the  wife  has  any  cause  of  action  for 
divorce  .  .  .  she  may  maintain'*  such  action  for  support.  No 
reference  to  section  92  would  then  have  any  place  or  purpose, 
because  there  are  no  other  causes  for  divorce  except  as  stated 
in  that  section,  and  to  have  referred  to  causes  for  divorce 
generally  would  have  accomplished  every  purpose,  and  have 
left  no  room  for  doubt  but  that  residence  for  the  statutory 
period  would  have  been  essential  as  an  element  to  the  cause 
of  action  mentioned  in  section  137. 

On  the  other  hand,  by  referring  to  section  92  and  authoriz- 
ing suit  by  the  wife  for  permanent  support  without  divorce 
when  she  has  a  cause  of  action  for  divorce  as  therein  provided, 
the  only  effect  and  purpose  of  the  reference  to  such  section 
must  have  been  to  declare  that  a  cause  of  action  for  main- 
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tenance  is  complete  when  any  cause  or  ground  for  divorce 
exists  in  her  favor,  and  that  her  right  to  sue  is  to  be  measured 
alone  by  the  existence  of  any  such  cause  for  divorce,  and  that 
residence  under  section  128  was  not  intended  to  enter  as  an 
essential  element  to  its  maintenance.  And  there  is  every  just 
reason  why  this  should  have  been  the  intention  of  the  legis- 
lature and  that  such  a  construction  should  be  put  on  the 
language  of  the  section. 

Section  128  has  reference  solely  to  the  dissolution  of  the 
marriage;  section  137  solely  to  conferring  a  right  to  secure 
support  without  applying  for  a  dissolution.  The  one  was 
intended  to  prevent  a  fraudulent  use  of  the  courts  of  this 
state  by  temporary  residents  to  obtain  the  divorces  here 
which  they  could  not  obtain  in  the  states  where  they  properly 
resided ;  the  other  in  aid  of  the  right  of  a  wife  to  compel  the 
husband  to  fulfill  his  marital  obligation  to  support  her  and 
his  minor  children.  While  restricting  divorces  is  a  matter 
of  public  policy,  enforcing  the  obligations  of  the  husband  to 
support  his  family  is  a  matter  of  justice  and  duty  to  be  ex- 
ercised as  well  in  favor  of  a  non-resident  as  a  resident  wife, 
against  a  husband  who  is  bona  fide  a  resident  of  this  state.  It 
was  undoubtedly  in  this  spirit  that  the  legislature  declared 
that  this  obligation  might  be  enforced  and  that  the  right  to  do 
so  should  exist  when  the  wife  had  a  cause  of  action  as  de- 
clared in  section  92.  It  is  not  consonant  with  justice,  nor  is 
it  warranted  by  the  terms  of  section  137,  to  say  that  the  legis- 
lature meant,  in  addition  to  the  existence  of  a  cause  for 
divorce  under  section  92,  that  th6  plaintiff  should  also  be  a 
resident  for  a  year  before  she  would  be  entitled  to  maintain 
an  action  for  her  support.  Happily  it  is  not  the  law  for, 
while  section  128  is  intended  to  apply  solely  to  actions  where 
a  divorce  itself  is  sought,  and  to  prevent  this  state  from  being 
made  a  resort  in  which  to  obtain  a  divorce  by  imposition  upon 
our  courts  under  a  fraudulent  claim  of  residence,  it  was  not 
intended  to  apply  under  section  137  as  a  basis  for  preventing 
a  non-resident  deserted  wife  having  a  cause  of  action  under 
section  92  of  the  code  from  obtaining  the  benefit  of  its  pro- 
visions. 

We  are  cited  by  counsel  for  appellant  to  certain  decisions 
from  Florida  which  he  <;ontends  sustain  the  views  he  urges 
here.  They  do  to  some  extent,  but  the  statutes  of  Florida  are 
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so  different  from  our  code  provision  137  that  these  cases  do 
not  aid  ns  in  the  construction  of  our  section  of  the  code. 
The  order  appealed  from- is  affirmed, 

Henshaw,  J.,  Angellotti,  J.,  Sloss,  J.,  and  Shaw,  J.,  con- 
curred. 


[Crim.  No.  1426.    In  Bank.— March  16,  1908.] 

THE  PEOPLE,  Respondent,  v.  THOMAS  J.  HART,  Ap- 

pellant. 

Criminal  Law  —  Testimony  on  Pbeliminart  Examination  —  Ceoss- 
ExAMiNATiON. — On  a  trial  for  grand  larceny,  proof  of  the  fact 
that  a  witness  for  the  prosecution  had  been  sworn  on  the  prelimi- 
nary examination  of  the  defendant  is  sufficient  to  raise  the  implica- 
tion that  he  had  testified  thereon;  and  an  objection  to  questions 
asked  such  witness  on  cross-examination  in  reference  to  his  testi- 
mony there  given,  on  the  ground  that  they  were  ''immaterial, 
irrelevant  and  incompetent/'  is  insufficient  to  raise  the  special 
points  that  no  sufficient  predicate  had  been  laid  of  the  fact  that 
the  witness  had  testified  on  the  preliminary  examination,  or  that 
there  should  have  been  exhibited  to  the  witness  his  testimony 
given  thereon. 

Id. — Preuminabt  Impeaching  Questions — Testing  Ceedibility,  Mem- 
ory, AND  Paibness  of  WITNESS. — On  such  a  trial,  after  a  witness 
for  the  prosecution  had  testified  to  a  certain  conversation  between 
the  complaining  witness  and  the  defendant,  questions  asked  him 
on  his  cross-examination,  as  to  whether  he  had  made  such  state- 
ments on  the  preliminary  examination,  and  why  he  had  not  done 
so,  and  whether  he  had  then  told  all  he  knew  about  the  case,  were 
merely  preliminary  for  the  purposes  of  impeachment,  and  should 
have  been  allowed,  although  a  transcript  of  the  witness's  testimony 
was  not  first  shown  him.  Such  questions  were  also  admissible  as 
testing  the  credibility,  memory,  and  fairness  of  the  witness. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tuba 
County  and  from  an  order  refusing  a  new  trial.  Eugene  P. 
McDaniel,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  C.  Thomas,  for  Appellant. 
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U.  S.  Webb,  Attorney-General,  and  J^  Charles  Jones,  for 
Respondent. 

LORIGAN,  J. — The  justices  of  the  district  court  of  appeal 
for  the  third  appellate  district  having  given  their  respective 
opinions  in  this  cause  and  being  unable  to  agree  in  a  judg- 
ment therein,  the  matter  is  brought  to  this  court  for  dis- 
position. 

The  appellant,  T.  J.  Hart,  was  jointly  informed  against 
with  Evan  Davis  and  James  Flood  for  the  crime  of  grand 
larceny.  Davis,  on  his  arraignment,  pleaded  guilty  to  the 
charge.  What  became  of  Flood  the  record  does  not  disclose. 
The  appellant  was  tried,  convicted,  and  sentenced  to  four 
years'  imprisonment  in  San  Quentin,  and  from  the  judgment 
of  conviction  and  the  order  denying  his  motion  for  a  new  trial, 
he  appeals. 

The  evidence  adduced  at  the  trial  of  defendant  Haxt 
established  that  on  October  7,  1906,  the  prosecuting  witness 
Fred  Dowane  went  from  Wheatland  to  Marysville,  reaching 
the  latter  city  about  dusk.  He  had  with  him  about  fifty-five 
dollars,  consisting  of  two  twenty-dollar  pieces  and  some 
smaller  gold  and  some  silver  coin.  Immediately  on  reaching 
Marysville  he  went  to  Dempsey's  saloon,  which  he  had  been 
accustomed  to  visit,  and  there  met  the  defendant  and  Flood 
and  proceeded  to  treat  them  and  other  persons  in  the  bar- 
room. After  several  drinks  taken  there,  Dowane,  together 
with  the  defendant  and  Flood,  went  to  the  Workingman's 
Saloon,  where  they  were  subsequently  joined  by  Davis,  and 
more  drinks  were  indulged  in.  Dowane  had  no  prior  ac- 
quaintance with  either  the  defendant  or  Flood  or  Davis.  It 
would  seem,  however,  from  the  testimony  of  Davis  that  he 
knew  defendant  before  he  joined  the  party  in  the  Working- 
man's  Saloon  that  night,  but  to  what  extent  they  were  ac- 
quainted is  not  disclosed.  When  Davis  went  into  the  saloon, 
as  he  testified,  '* there  was  no  introduction;  went  into  the 
saloon  by  myself.  Hart  was  there  and  said  'There  is  a  live 
one;  come  up  and  have  a  drink.*  "  Dowane  did  the  treat- 
ing at  the  Workingman's  Saloon,  and  while  there  exhibited 
his  money.  Leaving  the  Workingman's  Saloon,  the  party 
consisting  of  Dowane,  the  defendant,  Davis,  and  Flood,  took 
in  other  saloons  and  together  reached  Gabriel's  saloon,  the 
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last  one  visited  by  them  on  their  round.  It  was  after  they  left 
this  saloon  that  Dowane  was  robbed,  and  as  to  the  occurrence 
he  testified:  **Was  alone,  they  all  came  out  of  the  saloon 
at  the  same  time.  Witness  was  alone  with  these  three  par- 
ties. Left  the  saloon  in  the  company  with  the  men  witness 
went  there  with.  One  of  the  men  was  then  in  the  courtroom, 
the  defendant.  Went  out  the  front  door  of  the  saloon,  or  the 
comer,  did  not  know  which.  Defendant  was  one  of  the  men 
witness  went  out  with.  Turned  to  go  uptown.  There  were 
three  with  the  witness,  defendant  was  one.  Was  grabbed 
from  behind  when  maybe  a  couple  of  hundred  yards  from  the 
saloon.  The  one  who  grabbed  witness  had  his  hand  tied  up. 
Hart,  the  defendant,  was  on  the  left  side  of  witness  at  the 
time  the  man  with  his  hand  tied  grabbed  him.  Was  right  up 
to  witness,  that  is  the  defendant.  Hart." 

Q.  **Do  you  know  whether  or  not  right  at  that  time  he 
touched  your  person?'' 

A.  **Well,  all  he  could  have  done  perhaps  was  kind  of  to 
take  hold  of  my  pocket  like  this  (showing).  I  remember 
that  very  well." 

"At  that  time  the  little  fellow,  Davis,  was  on  the  right  side 
of  witness.  Right  up  close  to  witness.  The  man  who  had  his 
hand  wrapped  was  the  one  who  grabbed  witness  from  be- 
hind. From  the  time  he  left  Dempsey's  saloon  and  Debau's 
saloon,  the  saloon  on  the  comer,  and  the  one  near  the  levee, 
during  all  of  that  time  did  not  know  of  it,  if  he  was  in  com- 
pany with  any  one  but  Hart,  Flood  and  Davis.  Had  made 
associates  with  no  one  else." 

Q.  **Were  you  traveling  with  any  one  excepting  the  three 
named?" 

A.    **Iwasnot." 

It  appeared  from  Dowane 's  testimony  that  Davis  took  the 
money  from  his  pocket.    He  testified  on  cross-examination  : 

Q.  **The  defendant  never  made  any  eflfort  to  take  any 
money  from  you,  did  he  ?  " 

A.    ** Never  made  any  effort,  no." 

Q.  **As  a  matter  of  fact  he  did  not  take  any  money  from 
you,  did  he?" 

A.     ''No." 

Q.  **You  do  not  know  whether  or  not  he  was  in  counsel 
with  or  advised  or  connived  with  anybody  to  take  any  money 
from  you,  do  you?" 
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A.     *  *  Only  from  observation. ' ' 

Q.  **What  did  you  observe  that  would  make  you  believe 
thatr' 

A.  "Well,  it  looked  to  me  like  that,  when  they  were 
keeping  company  together  and  when  I  was  robbed,  this  party 
went  away  with  the  others. ' ' 

After  being  robbed  Dowane  went  to  a  saloon  known  as 
Wall's,  where  the  party  had  previously  been  in  making  their 
round  that  night.  Hart  and  Davis  were  in  the  saloon  drink- 
ing when  Dowane  came  in.  As  to  what  occurred  after  Dowane 
came  in,  the  barkeeper — Hall — ^who  had  been  on  duty  all  that 
evening,  testified:  ** While  they.  Hart  and  Davis,  were  there 
he  (Dowane)  said  he  had  been  robbed,  and  looked  in  the 
crowd  at  the  bar,  and  pointed  to  Hart  and  said  he  was  one  of 
the  men.  He  said  that  is  one  of  the  men,  and  I  want  a  police- 
man, if  there  is  any  around  and  I  want  one  now.  .  .  .  Hart 
and  Davis  were  about  ten  feet  oflf  when  Dowane  made  the 
remark  that  fiart  was  one  of  the  men  who  robbed  him.  .  .  . 
Hart  said  he  had  not  seen  Dowane,  had  not  been  with 
him." 

On  the  cross-examination  of  Hall  by  counsel  for  the  de- 
fendant, the  witness  was  asked  these  questions,  after  stating 
that  he  had  been  sworn  at  the  preliminary  examination  of  the 
defendant : 

Q.  **You  did  not  make  this  statement  on  the  preliminary 
examination,  did  you  ? ' ' 

Q.  *'Why  did  you  not  make  this  statement  on  the  pre- 
liminary examination?*' 

Q.  '*In  your  testimony  on  the  preliminary  examination 
did  you  then  and  there  tell  all  you  knew  about  the  case?'' 

To  each  of  the  foregoing  questions  the  court  sustained  an 
objection  by  the  district  attorney  upon  the  ground  that  it  was 
** immaterial,  irrelevant  and  incompetent." 

The  bartender  further  testified  that  a  few  minutes  after 
Dowane  made  the  above  statement  indicating  Hart  as  one  of 
the  parties  who  had  robbed  him  and  that  he  wanted  a  police- 
man, and  Hart  denied  that  he  had  been  with  or  seen  Dowane 
that  night,  Hart  and  Davis  went  away  together,  and  after 
they  had  gone  the  witness  telephoned  for  the  police.  An 
officer  came  in  not  long  afterwards  and  Hart  and  Davis  were 
arrested  together  somewhere  on  the  streets  of  the  city.    The 
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officer  foimd  on  Hart  $1.60  and  on  Davis  two  twenty-dollar 
gold-pieces,  two  five-dollar  gold-pieces,  and  some  silver. 

On  behalf  of  the  defense  the  only  testimony  offered  was 
that  of  Davis  and  one  witness  who  testified  favorably  to  the 
reputation  of  the  defendant  for  honesty.  Davis  testified  that 
he  took  the  money  from  Dowane ;  that  there  was  no  previous 
understanding  with  Hart  or  Flood,  or  either  of  them,  of  any 
character,  that  Dowane  should  be  robbed ;  that  at  the  time  the 
money  was  taken  by  him  from  Dowane,  the  latter  had  it  in  his 
hand  and  was  apparently  about  to  put  it  in  his  pocket;  that 
he  (Davis)  was  standing  by  his  side  and  grabbed  him  by  the 
arm,  wrenched  the  money  out  of  his  hand  and  went  across  the 
street ;  that  he  took  it  on  the  impulse  of  the  moment  and  could 
have  done  so  without  the  other  two  knowing  anything  about  it ; 
that  Hart  was  four  or  five  feet  away  when  he  took  it  and  he 
could  easily  have  taken  it  away  without  either  knowing 
whether  he  had  taken  it  or  not ;  that  Hart  followed  him  after 
he  went  across  the  street  and  together  they  went  into  a 
saloon;  that  after  he  took  the  money  nothing  was  ever  said 
about  it;  nothing  as  to  any  division  of  it  being  made. 

We  have  stated  all  the  material  evidence  in  the  case  so  that 
the  main  point  upon  which  the  claim  for  a  reversal  is  based 
may  the  better  be  understood.  This  is  that  the  court  erred 
in  sustaining  the  objections  of  the  prosecution  to  the  ques- 
tions asked  by  the  defense  of  the  barkeeper  Hall  as  to 
whether  he  had  at  the  preliminary  examination  as  he 
then  did  on  the  trial,  made  the  statement  concerning  what 
took  place  in  the  saloon  after  the  robbery  while  Dowane, 
Davis,  and  Hart  were  there. 

It  is  insisted  by  the  People  that  the  rulings  were  proper 
because  it  did  not  appear,  1.  That  the  witness  had  testified 
upon  any  preliminary  examination ;  2.  That  the  attorney  for 
defendant  had  not  offered  to  exhibit  to  the  witness  any 
transcript  of  his  testimony  taken  at  the  preliminary  ex- 
amination, and,  thirdly,  that  in  any  event  the  ruling  was 
not  prejudicial  to  the  defendant. 

The  only  claim  of  the  People  is  that  the  defense  had  not 
laid  the  proper  predicate  or  adopted  the  proper  form  to 
authorize  the  questions.  But,  there  is  clearly  no  merit  in 
this  claim,  particularly  under  the  general  objections  which 
were  interposed.     While  it  is  insisted  by  the  prosecution 
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that  it  was  not  shown  that  the  witness  had  testified  at  the 
preliminary  examination,  this  claim  is  not  strictly  true. 
The  witness  answered  to  a  previous  inquiry  on  that  subject 
that  he  had  **been  sworn  on  the  preliminary  examination." 
While  it  is  true  that  this  was  not  proving  with  legal  exact- 
ness that  he  then  testified,  still  it  was  a  statement  from 
which  it  was  to  be  implied  that  he  had  done  so,  and  was 
suflScient  proof  of  it  to  require  upon  the  part  of  the  prose- 
cution more  specific  objection  to  the  inquiries  which  were 
being  made  on  the  theory  that  there  was  such  proof,  than 
that  the  questions  that  were  asked  were  '*  immaterial,  irrele- 
vant and  incompetent."  Proof  of  the  fact  that  he  had  been 
sworn  was  sufficient  to  raise  the  implication  that  he  had 
testified  and  if  it  was  really  intended  under  the  general 
.  objection  interposed  by  the  People  to  the  subsequent  in- 
quiries of  counsel  for  defendant  to  make  the  special  point 
that  no  sufficient  predicate  had  been  laid  because  it  was 
directly  proven  that  the  witness  had  testified  on  the  pre- 
liminary examination  or  that  there  should  have  been  ex- 
hibited to  the  witness  his  testimony  given  at  the  preliminary 
examination,  it  was  the  duty  of  the  district  attorney  to 
have  made  these  specific  objections  in  order  to  afford  the 
attorney  for  the  defendant  an  opportunity  to  obviate 
them  and  have  the  witness  answer  the  questions  which  were 
pertinent  and  otherwise  unobjectionable. 

As  to  the  further  argument  of  the  prosecution  that  the  ques- 
tions were  impeaching  questions  and  therefore  that  a  tran- 
script of  the  witness's  testimony  should  have  first  been  shown 
him,  it  is  sufficient  to  say  that  these  questions  were  not  by 
way  of  direct .  impeachment.  In  the  first  place  they  were 
but  preliminary  in  their  nature,  and  had  answers  been 
allowed,  the  explanations  of  the  witness  might  have  been 
full,  complete,  and  satisfactory.  He  might,  for  example, 
have  said  that  he  did  so  testify  on  preliminary  examination, 
or  he  might  have  answered  that  he  was  not  interrogated 
upon  the  subject  at  all.  Only  as  he  answered,  and  de- 
pending upon  the  character  of  his  answers,  woxild  ques- 
tions by  way  of  direct  impeachment  have  followed.  As  it 
was,  in  sustaining  the  objection  to  these  questions,  the 
court  cut  off  the  right  of  defendant's  counsel  to  proceed 
along  a  legitimate  line  of  cross-examination,  while,  in  ad- 
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dition  to  this,  the  questions  in  and  of  themselves  were 
pertinent,  proper,  and  valuable  cross-examination  as  testing 
the  credibility,  memory,  and  fairness  of  the  witness.  {Peo- 
ple V.  Manasse,  ante,  p.  10,  [94  Pac.  92].) 

No  other  point  urged  as  error  seems  to  call  for  specific 
consideration,  but  for  the  reasons  above  given  the  judg- 
ment and  order  are  reversed  and  the  cause  remanded  for  a 
new  triaL 

Henshaw,  J.,  McFarland,  J.,  and  Beatty,  C.  J.,  concurred. 


[S.  F.  No.  4348.    Department  Two.— March  19,  1908.] 

BICHARD  BRETT,  AppeUant,  v.  S.  H.  PRANK  &  COM- 
PANY et  al.,  Respondents. 

Action  by  Seevant  fob  Negligence  of  Master — Error  in  Denying 
Nonsuit— :<^DER  Granting  New  Trial — ^Review  upon  Appeal. — In 
an  action  by  a  servant  for  injuries  received  through  the  alleged  negli- 
gence of  his  employer  in  not  providing  him  a  safe  place  for  work, 
in  which  after  verdict  for  plaintiff,  the  court  granted  a  new  trial 
on  the  sole  ground  that  it  erred  in  den3dng  defendant's  motion  for 
nonsuit  on  the  plaintiff's  evidence,  though  this  court  is  not  limited 
in  its  review  of  the  order  to  the  ground  thus  assigned,  it  is  sufficient 
that  the  order  maj  be  sustained  on  such  ground. 

lb. — Eb£ployer  not  Bequibed  to  Insure  against  Accidents — Assump- 
tion OF  Bisk  by  Servant. — An  employer  in  performing  his  duty 
to  provide  a  reasonably  safe  place  in  which  the  servant  is  to  do 
the  work  assigned  to  him,  is  not  required  to  insure  a  servant  against 
accidents,  or  to  take  extraordinary  cautions  to  prevent  it;  and  the 
servant  assumes  the  risk  of  all  known  dangers  in  the  course  of 
his  employment,  which  he  can  avoid  with  ordinary  care. 

Id. — SnAPT-HoLE  in  Floor  of  Tannery — Knowledge  of  Adult  Ser- 
vant— Forgetpulness  of  Peril  —  Contributory  Negugence. — 
Where  the  employer  maintained  an  open  shaft-hole  in  the  floor  of 
his  tannery,  which  operated  the  elevator,  the  existence  of  which 
was  fully  known  to  an  adult  servant  whose  ordinary  duties  in 
wheeling  sides  of  sole  leather  upon  a  track  to  the  elevator  enabled 
him  to  clear  the  hole,  but  in  temporary  forgetf illness  of  his  peril, 
while  plaintiff  with  an  assistant  was  backing  the  truck  to  the 
elevator,  he  stepped  into  the  shaft  hole,  such  forgetfulness,  being 
due  to  his  want  of  ordinary  care,  did  not  raise  a  question  of  fact 
for  the  jury,  but  was  contributory  negligence,  barring  recovery, 
for  which  a  nonsuit  should  have  been  granted. 
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Id. — FOBGETPULNESS  OP  PERIL — ^WHEN   NOT  BaSBING  RECOVERY — ^EXCl^ 

TIONAL  Cases. — Preoccupation  or  forgetfulness  of  peril  on  the  pftri 
of  an  employee^  which  does  not  bar  recovery  as  matter  of  law, 
but  raises  a  question  for  the  jury,  only  applies  in  exceptional 
cases,  having  to  do  with  abnormal  risks  and  with  the  performanee 
of  duties  under  the  high  tension  of  emergency,  and  where  the 
doing  of  one  necessary  thing  under  the  stress  of  immediate  action, 
does  not  charge  him  with  contributory  negUgence  because  ho  has 
omitted  or  forgotten  another. 
Id. — General  Rule  Unappected  by  Exceptions. — Such  exceptional 
cases  are  in  no  way  subversive  of  the  long-established  rule  that 
"the  law  demands  that  one  who  is  working  in  a  place  wboB 
he  is  exposed  to  danger  shall  himself  exercise  his  faculties  for  his 
own  protection,  and  does  not  permit  a  recovery  for  damages  resnlfr- 
ing  from  a  neglect  of  this  rule." 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  new  trial.  Frank 
H.  Kerrigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stafford  &  Stafford,  for  Appellant. 

Nonsuit  should  not  be  granted  unless  the  conclusion  of  the 
plaintiff's  negligence  is  irresistible.  It  should  be  the  excep- 
tion, and  not  the  rule.  {Herbert  v.  Southern  Pacific  Co,,  121 
Cal.  227,  228,  53  Pac.  651 ;  Schierhold  v.  North  Beach  R.  R.  Co,, 
40  Cal.  447;  Van  Praag  v.  Gale,  107  Cal.  438,  443,  40  Pac 
555;  McEune  v.  Santa  Clara  M,  &  Co.,  110  Cal.  480,484,42 
Pac.  980;  Smith  v.  Occidental  S.  Co.,  99  Cal.  467,  34  Pac.  84; 
Ingerman  v.  3ioore,  90  Cal.  424,  25  Am.  St.  Rep.  138,  27  Pac 
306;  Orcntt  v.  Pacific  Coast  R.  Co.,  85  Cal.  291,  24  Pac.  661; 
Whalen  v.  Areata  R.  R,,  92  Cal.  669,  28  Pac.  833;  Davies  v. 
Oceanic  S.  S.  Co.,  89  Cal.  280,  26  Pac.  827;  Redington  v. 
Pacific  P.  T.  Co.,  107  Cal.  317,  48  Am.  St.  Rep.  1*32,  40  Pac 
432;  Martin  v.  Cal.  C.  R.,  94  Cal.  326,  29  Pac.  645;  Magee  v. 
North  Pac.  R.  R.  Co.,  78  Cal.  435,  12  Am.  St.  Rep.  69,  21  Pac 
114.)  Temporary  forgetfulness  of  danger  raises  a  question  of 
fact  for  the  jury,  and  does  not  preclude  a  recovery.  (Labat 
on  Master  and  Servant,  sec.  350;  Johnson  v.  Bruner,  61  Pa. 
St.  58,  61,  62,  100  Am.  Dec.  613;  Van  Praag  v.  Gale,  107  CaL 
538,  40  Pac.  555 ;  Giraudi  v.  Electiic  Imp.  Co.,  107  Cal.  120, 
126,  48  Am.  St.  Rep.  114,  40  Pac.  108;  Snow  v.  Housatonie 
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B.  B.,  8  Allen,  441, 85  Am.  Dec.  720;  Plank  v.  New  York  etc. 

B.  R.  Co.,  60  N.  Y.  607;  Austin  v.  Fitchburg  R.  Co.,  172  Mass. 
484,  52  N.  E.  527;  Kane  v.  N.  C.  R.  R.  Co,,  128  U.  S.  95,  9 
Sup.  Ct.  16;  Boyle  v.  Construction  Co,,  47  App.  Div.  311, 
61  N.  Y.  Supp.  1043;  Basset  v.  Fish,  75  N.  Y.  303;  Frye  v. 
Bath  Oas  Co,,  94  Me.  17,  46  Atl.  804;  Viohl  v.  North  Pac. 
Lumber  Co,,  46  Or.  297,  80  Pac.  112,  and  cases  cited;  Wallace 
V.  Cent.  V.  R.,  138  N.  Y.  302,  33  N.  E.  1069.) 

Chickering  &  Gregory,  for  Respondents. 

The  employer  is  not  bound  to  insure  his  servants  against 
accidents,  and  his  duty  is  fulfilled  when  he  exercises  ordinary 
care  to  that  end.  {Thompson  v.  California  Construction  Co,, 
148  Cal.  35,  82  Pac.  367;  Corletti  v.  Southern  Pac.  Co.,  136 
Cal.  645,  69  Pac.  422.)  If  the  servant,  with  ordinary  pru- 
dence, accepts  the  employment  with  the  appliances  furnished, 
it  cannot  be  said  that  the  master  has  neglected  his  duty. 
{Rush  V.  Mo.  Pac,  R.  R.,  36  Kan.  129,  12  Pac.  582;  Kupp 
V.  Rumm^ll,  199  Pa.  90,  48  Atl.  679 ;  Baker  v.  Empire  Wire 
Co,,  102  App.  Div.  125,  92  N.  Y.  Supp.  355.)  The  plain- 
tiff was  guilty  of  contributory  negligence,  notwithstanding  his 
inattention,  due  to  a  want  of  ordinary  care  to  avoid  a  known 
danger.  {Kenna  v.  Cent.  Pacific  B.  B.,  101  Cal.  26,  35  Pac. 
332;  Davis  v.  Cal.  St.  Cable  By.,  105  Cal.  131,  38  Pac.  647; 
Martin  v.  Cal.  Cent.  Ry,,  94  Cal.  326,  29  Pac.  645;  Dutch- 
awski  V.  Handy  Things  Co.,  141  Mich.  11,  104  N.  W.  358,  360; 
Beeve  v.  Cohisa  Gas  &  Electric  Co.,  151  Cal.  29,  91  Pac.  802.) 
The  plaintiff  assumed  the  risk  of  all  known  dangers  attend- 
ing his  employment  of  which  he  made  no  complaint.  {Limierg 
V.  Olenwood  Lumber  Co.,  127  Cal.  598,  602,  60  Pac.  176; 
Beeson  v.  Oreen  Mt.  Oold  Mining  Co.,  57  Cal.  20 ;  Kauffman 
V.  Maier,  94  Cal.  269,  29  Pac.  481 ;  Smith  v.  Occidental  Steam- 
ship  Co.,  99  Cal.  462,  34  Pac.  84;  Labat  on  Master  and  Ser- 
vant, sec.  350;  McOlynn  v.  Brodie,  31  Cal.  377,  380;  Cin- 
cinnati etc.  B.  B.  Co.  V.  Bobertson,  139  Fed.  519,  522,  75  C. 

C.  A.  335;  Denver  Tramway  Co.  v.  Nesbitt,  22  Colo.  409,  45 
Pac.  '^06;  Wanamakcr  v.  Burke,  111  Pa.  St.  423,  2  AU.  500; 
Wood  V.  Beiges,  83  Md.  257,  34  Atl.  872,  873 ;  Anthony  v. 
Leeret,  105  N.  Y.  591,  12  N.  E.  561 ;  Gibson  v.  Erie  B.  B.  Co., 
63  N.  Y.  449,  20  Am.  Rep.  552;  De  Forest  v.  Jewett,  88  N.  Y. 
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264 ;  Sweeney  v.  Berlin  and  J,  Envelope  Co,y  101  N.  T.  520, 
54  Am.  St.  Rep.  722,  5  N.  E.  358;  Whatley  v.  Block,  95  Ga. 
15,  21  S.  E.  985;  Balle  v.  Detroit  Leather  Co.,  73  Mich.  158, 
41  N.  W.  216,  218;  NeaXand  v.  Lynn  &  Boston  R,  B.  Co.,  173 
Mass.  42,  53  N.  E.  137;  Feely  v.  Pearson  Cordage  Co.,  161 
Mass.  426,  37  N.  E.  368;  Kennedy  v.  Manhattan  B.  B.,  145 
N.  Y.  288,  39  N.  E.  956;  Bagon  v.  Toledo  etc.  B.  B.,  97  Mich. 
265,  37  Am.  St.  Rep.  336,  56  N.  W.  612,  614,  615;  Croum  V. 
Orr,  140  N.  Y.  450,  35  N.  E.  648.) 

McFARLAND,  J. — This  is  an  action  for  damages.  After 
trial  and  verdict  for  plaintiff  the  court  granted  defendants' 
motion  for  a  new  trial  and  plaintiff  appeals. 

The  court  ordered  a  new  trial  **on  the  ground  that  the 
motion  for  nonsuit  should  have  been  granted,  and  order 
denied  on  all  other  grounds."  It  is  contended  by  appellant 
that  this  limits  the  consideration  of  this  court  to  the  one 
proposition.  The  question  is  not  of  consequence  in  this  case 
for,  upon  the  ground  indicated,  the  court  was  correct  in  its 
ruling.  However,  the  position  of  appellant  in  this  matter  is 
contrary  to  the  well-settled  rule.  {Kauffman  v.  Maier^  94 
Cal.  269,  [29  Pac.  481] ;  Thompson  v.  California  Construction 
Co.,  148  Cal.  35,  [82  Pac.  367] ;  Wcisser  v.  Southern  Pacific 
Co.,  148  Cal.. 426,  [83  Pac.  439].) 

The  action  was  for  personal  injuries  alleged  to  have 
been  occasioned  to  plaintiff,  an  employee  of  defendant, 
through  the  negligence  of  the  latter.  The  negligence 
charged  consisted  in  maintaining,  in  an  unguarded  con- 
dition, upon  the  second  floor  of  its  tannery  building,  a  hole 
in  the  floor  through  which  passed  a  leather  belt.  The  ac- 
cident to  plaintiff  occurred  by  his  stepping  with  his  right 
leg  into  the  unguarded  hole,  whereby  his  leg  was  mangled 
by  the  moving  belt.  The  undisputed  facts  disclosed  by  the 
evidence  at  the  time  when  plaintiff  rested  his  case  and  a 
motion  for  a  nonsuit  was  interposed  are  the  following: 
Plaintiff  was  an  adult  laborer  in  the  employ  of  the  defend- 
ant. For  seven  weeks  prior  to  the  accident  he  was  en- 
gaged in  hauling  sides  of  sole  leather  upon  a  truck  from 
the  rolling  room  to  the  drying  room.  The  truck  was  loaded 
upon  one  floor,  wheeled  into  the  elevator,  thus  carried  to 
the  second  floor — ^the  drying  room — ^where  the  truck  was 
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wheeled  out  of  the  elevator  to  some  convenient  place  in 
the  room  for  the  purpose  of  drying  the  hides.  About  nine 
inches  to  the  right  of  the  entrance  to  the  elevator  and 
slightly  in  front  of  that  entrance  was  the  hole,  26  by  14 
inches,  through  which  the  belt  from  the  ceiling  of  the  sec- 
ond floor  ran  to  the  first  floor.  This  belt  operated  the 
elevator.  Plaintiff  was  perfectly  familiar  with  the  con- 
dition, knew  of  the  existence  of  the  hole,  which  was  un- 
guarded, and  at  the  time  of  the  accident  the  room  was  so 
light  that  every  object  therein  could  be  distinguished  clearly 
and  without  difficulty.  Plaintiff  could  have  seen  the  hole 
had  he  looked  for  it.  On  the  afternoon  of  the  accident 
plaintiff  with  an  assistant.  Price,  was  pushing  a  truck 
loaded  with  leather  off  the  elevator  at  the  second  floor. 
Plaintiff  was  guiding  the  truck  and  accidentally  twisted 
the  tongue,  as  he  says,  by  reason  of  the  fact  that  Price 
leaned  against  it.  Because  of  this  the  direction  of  the  truck 
was  swerved  and  its  rear  wheels  struck  an  elevation  or 
"rise"  in  the  floor.  To  guide  the  truck  along  its  proper 
course  it  became  necessary  to  back  it  off  this  elevation,  and 
in  doing  so  plaintiff  stepped  into  the  open  hole.  Plaintiff 
was  perfectly  familiar  with  the  conditions  at  the  time  of 
the  accident  and  they  had  not  been  changed.  He  had 
passed  the  spot  of  the  accident  at  least  four  or  five  times  a 
day  for  seven  weeks.  He  knew  of  the  hole  and  that  it  was 
unguarded  and  had  made  no  complaint  of  its  condition. 
The  truck  which  he  was  handling  at  the  time  of  the  accident 
was  a  light  one,  was  easily  turned,  and  there  was  a  light 
load  upon  it.  The  hole  did  not  interfere  with  his  route  of 
travel  to  and  from  the  elevator  but  was  to  one  side  of  it. 
He  backed  into  it.  In  pulling  the  truck  off  from  the  "rise'" 
he  stepped  back  three  or  four  steps  before  putting  his  leg 
into  the  hole.  He  could  have  stepped  back  into  the  elevator^ 
but  did  not  want  to  do  so  lest  somebody  shoidd  lower  it  while 
he  was  there. 

To  summarize,  an  adult  employee,  perfectly  familiar  with 
his  work  and  with  the  conditions  and  environment  in  which 
he  is  performing  it,  through  the  act  of  a  fellow  employee, 
pushes  the  light  truck  which  they  are  wheeling  against  an 
obstruction  so  that  it  is  necessary  to  back  it  off.  In  doing 
this  the  employee  takes  three  or  four  steps  backward,  and 
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without  looking  for  or  thinking  of  a  hole,  with  the  existence, 
place,  and  purpose  of  which  he  is  perfectly  familiar,  steps 
into  it  and  is  injured. 

The  law,  in  justly  requiring  that  an  employer  shall  furnish 
reasonably  safe  appliances  and  a  reasonably  safe  place  for 
the  performance  of  his  work,  does  not  make  him  an  insurer 
of  his  employees  against  all  accidents.  It  does  not  require 
the  employer  to  provide  safeguards  against  every  possible 
chance  of  accident.  Nor,  having  furnished  a  reasonably 
safe  place,  does  it  hold  him  responsible  if  an  accident  has 
happened  which  could  have  been  avoided  had  the  employer 
used  extraordinary  precautions  to  prevent  it.  The  require- 
ment that  the  place  of  employment  shall  be  reasonably  safe 
is  itself  always  to  be  considered  in  connection  with  the  rule 
of  law  as  to  the  assumption  by  the  employee  of  known  and 
understood  risks.  But,  aside  from  the  consideration  as  to 
whether  under  these  circumstances  negligence  in  failing  to 
provide  a  safe  place  for  work  may  be  imputed  to  the  em- 
ployer in  this  case,  it  is  indisputable* that  the  accident  was 
occasioned  through  the  negligent  failure  of  the  plaintiff 
himself  to  use  ordinary  prudence  for  his  own  protection. 
Plaintiff,  perfectly  familiar  with  the  condition  of  the  prem- 
ises, inadvertently  walking  backward,  steps  into  a  hole 
which  he  knew  was  there,  and  which,  had  he  looked,  he  could 
readily  have  seen.  This  inadvertence  and  forgetfulness  is 
sought  to  be  excused  by  appellant  upon  the  proposition 
that  plaintiff  was  so  engrossed  in  the  performance  of  his 
duties  at  the  time  of  the  accident  that  his  forgetfulness 
was  not  negligence,  or  at  least  that  it  was  for  the  jury  to 
say  whether  it  was  or  not.  It  is  recognized  that  there  are 
cases  where  preoccupation  or  forgetfulness  on  the  part  of 
the  employee  does  not  bar  a  recovery.  These  cases,  from 
the  nature  of  things,  are  exceptional.  They  have  to  do  with 
abnormal  risks  and  with  the  performance  of  duties  under 
the  high  tension  of  emergency,  and  where  in  the  doing 
of  one  necessary  thing  under  the  stress  of  immediate 
action  an  employee  shall  not  be  held  guilty  of  contributory 
negligence  because  he  has  omitted  or  forgotten  another. 
Thus  it  is  said  in  Labat  on  Master  and  Servant:  "This 
doctrine  may  be  referred  to  the  general  principle  that  the 
failure  of  an  employee  to  perform  a  duty  will  not  constitute 
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-contributory  negligence  where  such  failure  results  from  the 
necessary  observance  of  a  duty  of  equal  importance  and 
^ually  binding  upon  him,  the  neglected  duty  in  this 
instance  being  that  of  keeping  a  vigilant  lookout."  But 
these  exceptional  cases  are  in  no  way  subversive  of  the  long- 
■established  rule  that  **the  law  demands  that  one  who  is 
working  in  a  place  where  he  is  exposed  to  danger  shall 
himself  exercise  his  faculties  for  his  own  protection,  and 
-does  not  permit  a  recovery  for  damages  resulting  from  a  neg- 
lect of  this  rule."  {Kenna  v.  Central  Pacific  B.  B.,  101  Cal. 
26,  [35  Pac.  332].)  In  Davis  v.  California  Street  Cable  Co., 
105  Cal.  131,  [38  Pac.  647],  defendant  had  placed  an  iron 
Tail  to  be  used  in  the  construction  of  its  street-railway  track 
in  front  of  the  house  in  which  plaintiff  lived.  It  had  remained 
there  about  four  weeks.  An  alarm  of  fire  having  been  sounded 
in  the  night-time,  plaintiff  came  out  of  her  house  and  started 
across  the  sidewalk  to  discover  the  whereabouts  of  the  fire. 
She  forgot  the  presence  of  the  rail,  tripped,  fell,  and  was 
injured.  This  court  said:  **We  quite  agree  with  counsel  for 
appellant  that  previous  knowledge  or  familiarity  with  the  dan- 
gerous place  or  obstruction  on  the  highway  was  not  per  se 
conclusive  evidence  of  contributory  negligence  in  failing  to 
avoid  it.  In  this  case  if  plaintiff's  house  had  been  falling, 
rendering  great  haste  in  escaping  from  imminent  danger 
necessary,  the  haste,  excitement,  and  fear  might  reasonably 
be  held  suflBcient  to  obliterate  all  memory  or  thought  of  the 
presence  of  the  obstruction  on  the  sidewalk.  But  that  is  not 
this  case.  No  danger  could  have  been  apprehended  by  Mrs. 
Davis  from  the  fire  after  she  reached  the  sidewalk,  but  mere 
curiosity  induced  her  to  start  to  go  down  the  street  to  see 
where  the  fire  was.  That  she  forgot  the  presence  of  the  rail 
is  not  disputed  in  the  evidence,  but  that  the  circumstances 
justified  her  forgetf ulness  and  consequent  want  of  care,  cannot 
be  conceded."  In  Van  Praag  v.  Gale,  107  Cal.  438,  [40  Pac. 
655] ,  plaintiff  had  recovered  judgment  for  injuries  occasioned 
by  falling  through  an  open  and  unguarded  trap-door  in  the 
sidewalk.  This  trap-door  was  sometimes  open  and  sometimes 
closed  and  plaintiff  was  familiar  with  these  facts.  It  was 
held  merely  that  his  knowledge  that  it  was  sometimes  open 
did  not  bar  his  right  of  recovery  because  he  inadvertently 
fitepped  into  it,  and  Davis  v.  Calif omia  Street  Cable  Co.  is 
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distinguished,  this  court  saying:  *' There  was  a  known  and 
fixed  object,  namely,  an  iron  or  steel  rail  adjacent  to  a  street 
lamp,  over  which  plaintiff  fell.  In  the  present  case  the 
object  of  danger  was  only  occasionally  presented,  and  was  not 
usually  existent  as  a  menace,  and  it  was  proper  in  such  case 
to  submit  the  question  of  plaintiff's  negligence  to  a  jury.'* 
So,  also,  in  Martin  v.  California  Central  By.  Co,,  94  Cal.  326, 
[29  Pac.  645],  it  is  said,  discussing  an  instruction  given  to 
the  jury:  **In  effect  the  instruction  told  the  jury  that  not- 
withstanding the  deceased  was  engaged  in  a  dangerous  busi- 
ness requiring  constant  and  watchful  care  upon  his  part  to 
save  himself  from  injury,  still,  if  he  did  not  always  bear 
these  things  in  mind,  and  act  upon  them,  and  by  reason 
thereof  was  injured,  he  could  recover.  An  injury  received 
under  such  circumstances  would  be  the  direct  result  of  con- 
tributory negligence  upon  the  part  of  the  party  injured,  and 
would  defeat  a  recovery."  Oiraudi  v.  Electric  Improvement 
Co.,  107  Cal.  120,  [48  Am.  St.  Rep.  114,  40  Pac.  108],  is  not 
in  conflict  with  these  views.  It  is  there  declared  that  the 
general  rule  is  that  if  one  is  aware  of  a  fact  which  should 
have  put  him  on  his  guard,  he  cannot  rebut  the  presumption 
of  contributory  negligence  by  showing  that  he  momentarily 
forgot.  The  court  then  proceeds  to  note  the  exceptions  to 
the  application  of  this  general  rule,  the  exceptions  being 
those  cases  where  temporary  forgetfulness  is  not  negligence 
as  a  matter  of  law  unless  it  shows  a  want  of  ordinary  care, 
and  the  question  then  becomes  a  question  for  the  jury.  In  the 
case  at  bar  there  was  no  sudden  emergency,  no  stress  of  peril, 
no  haste  in  the  performance  of  the  work.  The  case  does  not 
belong  to  the  exceptional  class  which  we  have  been  considering. 
It  is  the  ordinary  one  of  an  employee  heedlessly  failing  to  take 
ordinary  care  and  use  ordinary  precautions  for  his  own  safety. 
These  facts  were,  as  has  been  said,  clearly  established  by  the 
testimony  introduced  on  behalf  of  plaintiff  himself.  It  follows 
therefore  that  the  court  erred  in  denying  the  motion  for  a 
nonsuit  and  its  order  granting  a  new  trial  is  therefore 
aflSrmed. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  2079.     Department  Two.— March  24,  1908.] 

In  the    Matter   of    the    Estate    of    GEORGE    HEBERLE, 

Deceased. 

Well — ^Void  Trust — Intestacy. — ^Where  a  trust  attempted  to  be  cre- 
ated bj  a  will  is  void,  if  there  are  no  other  apt  words  in  the  will 
disposing  of  the  property  affected  thereby,  intestacy  as  to  it  is 
the  result. 

Id. — Construction  in  Favor  of  Testacy. — A  construction  of  a  will 
which  favors  testacy  is  always  preferred  to  one  resulting  in  intestacy. 

Id.— "Distributed" — Meaning  of.— The  word  "distributed"  is  not  a 
technical  word  Is  conveyancing  and  is  not  usually  found  in  deeds. 
If  it  has  any  legal  technical  meaning  it  has  such  meaning  with 
reference  to  decrees  of  distribution  in  probate  courts. 

Id. — Disposition  of  Property  Affected  by  Void  Trust. — Where  a  trust 
attempted  to  be  created  by  a  will  in  specified  real  estate  is  void, 
further  provisions  of  the  will,  to  the  effect  that  in  the  event  of  the 
testator's  disposing  of  such  proi>erty,  his  trustees  should  pay  the 
proceeds  thereof  to  the  beneficiaries  of  the  trust,  and,  if  not  so 
sold,  the  property  "is  to  be  kept  and  distributed  to"  such  benefi- 
ciaries, evince  an  intention  on  the  part  of  the  testator  that  such 
property  or  its  proceeds  should,  either  with  or  without  a  trust, 
pass  to  the  persons  designated  as  beneficiaries. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  partial  distribution  of  the  estate 
of  a  deceased  person.    G.  A.  Gibbs,    Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Milton  K.  Young,  F.  E.  Lacey,  and  Denis  &  Loewenthal,  for 
Appellants. 

Lee,  Scott  &  Chase,  Bfurphy  &  Schmidt,  Edward  P.  Wehrle, 
and  H.  G.  "Weyse,  for  Respondents. 

THE  COURT. — This  is  an  appeal  from  an  order  sustain- 
ing, without  leave  to  amend,  demurrers  to  the  petition  of 
Jacob  Heberle  and  Eva  Dickhof  for  partial  distribution  to 
them,  as  heirs  at  law,  of  a  portion  of  the  estate  of  George 
Heberle,  deceased,  it  being  the  contention  of  petitioners  that 
as  to  this  portion  he  died  intestate.    The  petitioners'  statics  as 
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heirs  at  law  is  not  in  question.  The  only  question  is  whether 
or  not  from  a  construction  of  the  will  of  deceased  intestacy 
resulted  as  to  the  property  in  controversy. 

The  deceased  by  his  will,  after  directing  the  payment  of 
his  debts  and  funeral  expenses,  devised  and  bequeathed  to 
trustees  all  the  rest  and  residue  of  his  estate  upon  specified 
trusts.  By  the  seventh  paragraph  of  his  will  he  directed  cer- 
tain real  property  upon  Spring  Street  in  the  city  of  Los 
Angeles,  called  for  convenience  the  Spring  Street  property, 
of  the  estimated  value  of  sixty-five  thousand  dollars,  to  be 
held  by  the  trustees  for  the  term  of  five  years  '*and  then  the 
same  by  said  trustees  to  be  conveyed  to  the  children  of  my 
deceased  brother  Martin  Heberle,  late  of  Miamisburg,  Mont- 
gomery County,  state  of  Ohio,  share  and  share  alike."  It  is 
conceded  by  all  parties  to  this  litigation  that  this  trust  is 
void.  {Estate  of  Walkerly,  108  Cal.  628,  [49  Am.  St.  Rep.  97, 
[41  Pac.  772];  Estate  of  Cavarly,  119  Cal.  408,  [51  Pac. 
629] ;  Estate  of  Fair,  132  Cal.  523,  [84  Am.  St.  Rep.  70,  60 
Pac.  442,  64  Pac.  1000] ;  Estate  of  Dixon,  143  Cal.  511,  [77 
Pac.  412];  Estate  of  Sanford,  136  Cal.  97,  [68  Pac.  494].) 
At  the  time  of  his  death  the  testator  still  owned  the  Spring 
Street  property.  The  question  to  be  answered  is  what  dispo- 
sition is  to  be  made  of  it.  Admittedly,  if  intestacy  results  as 
to  this  property,  the  petitioners  are  entitled  to  share  in  it. 

Reading  the  whole  will,  we  find,  next,  this  clause:  **In  case 
I  should  dispose  of  said  property,  then  it  is  my  will  that  my 
trustees  pay  over  to  the  said  children  or  grandchildren  of  my 
said  deceased  brother  the  amount  received  by  me  for  said 
property.  It  being  my  will  that  the  said  children  and  grand- 
children of  my  deceased  brother  shall  receive  from  my  estate 
the  said  real  estate  or  its  value."  By  the  fourteenth  para- 
graph the  testator  empowers  the  trustees  to  convert  I'eal  estate 
into  money  by  sale.  The  seventeenth  paragraph,  however,  is 
a  limitation  of  this  general  power,  and  reads  as  follows:  "That 
the  power  to  sell  my  real  estate,  as  set  forth  in  the  fourteenth 
subdivision,  shall  not  affect  my  said  Spring  Street  property, 
which  is  not  to  be  sold,  but  is  to  be  kept  and  distributed  to 
the  children  of  my  said  deceased  brother,  Martin."  The  trust 
created  by  paragraph  seven  being  void  in  its  creation,  no 
estate  as  to  the  Spring  Street  property  passed  to  the  trustees. 
If  in  the  will  there  are  no  other  apt  words  disposing  of  the 
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property  upon  the  failure  of  this  trust,  intestacy  as  to  it  must 
be  the  result.  The  trial  court  found  those  words  in  the 
seventeenth  subdivision  of  the  will  above  quoted,  and  in  view 
of  the  fact  that  a  construction  which  favors  testacy  is  always 
preferred  to  one  resulting  in  intestacy  {Dunphy's  Estate,  147 
Cal.  96,  [81  Pac.  315]),  it  may  not  be  said  that  the  interpre- 
tation is  not  a  permissible  one.  The  seventeenth  paragraph 
contains  a  direction  for  the  ''distribution*'  of  the  Spring 
Street  property  to  the  children  and  grandchildren.  While  it 
may  be  argued  that  the  word  has  reference  to  distribution  by 
the  trustees  under  the  trust,  yet  it  is  not  a  word  aptly  used 
for  such  purpose,  while  it  is  apt  in  its  application  to  a  direct 
devisCi  It  is  equally  open  to  the  construction,  therefore,  that 
the  distribution  to  the  children  is  to  be  at  the  hands  of  the 
court.  As  is  said  in  Estate  of  Dunphy,  147  Cal.  96,  [81  Pac. 
315],  the  word  "distributed"  is  not  a  technical  word  in  con- 
veyancing and  is  not  usually  found  in  deeds.  '*If  it  have 
any  legal  technical  meaning  it  has  such  meaning  with  refer- 
ence to  decrees  of  distribution  in  probate  courts."  It  appears 
that  while  the  testator  designed  in  case  he  died  possessed  of 
the  Spring  Street  property,  that  that  property  should  be  held 
for  five  years,  yet  that  if  the  Spring  Street  property  had  been 
sold,  they  were  to  receive  in  money  the  amount  obtained  from 
such  sale  directly,  and  not  through  the  medium  of  trustees. 
The  paramount  idea  in  the  testator's  mind,  therefore,  was  not 
that  the  property  should  descend  to  his  beneficiaries  through 
a  trust,  but  that,  with  or  without  a  trust,  they  should  with 
certainty  receive  property  to  that  value  from  his  estate. 
Under  the  wording  of  this  instrument,  therefore,  the  trial 
court  was  correct  in  holding  that  its  conclusion  that  the  trust 
was  void  did  not,  in  contemplation  of  the  other  language 
employed  in  the  will,  so  defeat  the  testator's  intent  as  to  render 
imperative  a  finding  of  intestacy. 
For  which  reason  the  decree  appealed  from  is  affirmed. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  1999.    Department  Two.— March  24,  1908.] 

D.  COPLEW,  Respondent,  v.  MRS.  A.  W.  DURAND  et  al., 

Appellants. 

BuiLDiNo  CJoNTRACT — Certificatb  OF  Satispactobt  Woek. — ^Where  work 
is  to  be  done  to  the  satisfaction  of  a  person,  evidenced  bj  a  certifi- 
cate to  that  effect,  the  production  of  such  a  certificate  is  a  condi- 
tion precedent  to  a  right  of  action  upon  the  contract. 

Id. — Abchitect's  Certificate  When  Excused. — ^Where  a  building  con- 
tract provides  that  the  work  is  to  be  done  to  the  satisfaction  of 
the  owner  and  his  architect,  and  evidenced  bj  the  certificate  of 
the  latter,  and  the  work  is  -completed  to  their  satisfaction,  and 
thereafter  the  architect  without  warrant  refuses  to  issue  his  certifi- 
cate for  the  final  payment,  his  refusal  under  such  circumstances 
is  unreasonable,  and  the  necessitj  for  the  production  of  the  certifi- 
cate is  dispensed  with. 

Id. — Finding  as  to  Satisfactory  Ck)MPiiETioN  of  Work. — ^In  an  action 
bj  the  contractor  to  recover  the  contract  price,  a  direct  finding  that 
the  work  was  done  to  the  satisfaction  of  the  architect,  impliedly 
but  positively  negatives  the  contention  that  the  architect  was,  dur- 
ing the  progress  of  the  work,  insisting  that  it  was  imperfect  and 
incomplete. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  triaL 
Charles  Monroe,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Anderson  &  Anderson,  for  Appellants. 

J.  Wiseman  Macdonald,  for  Respondent. 

HENSHAW,  J.^-PlaintiflP  had  entered  into  a  contract  with 
defendants  to  do  the  painting,  polishing,  enameling — in  short 
the  ''finishing"  of  the  woodwork  and  floors  of  defendants' 
house.  By  the  terms  of  the  contract,  progress  payments  were 
to  be  made,  seventy-five  per  cent  of  the  contract  price  to  be 
paid  on  completion,  and  twenty-five  per  cent  thirty-six  days 
after  final  completion.  The  progress  payments  were  made  as 
in  the  contract  provided,  and  this  action  is  brought  to  recover 
the  twenty-five  per  cent  final  payment  which  defendants 
refused  to  make. 
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The  contract  provided  that  the  work  was  to  be  **  strictly 
first  class  and  to  be  done  to  the  entire  satisfaction  of  the  owner 
and  the  architect '*;  as  to  the  payments,  **that  in  each  of  said 
eases  a  certificate  be  obtained  and  signed  by  the  said  archi- 
tect.'* Defendants'  refusal  to  pay  was  based  upon  the  declara- 
tion of  the  architect  that  the  work  was  not  first  class  and  was 
not  done  to  his  satisfaction. 

Where  work  is  to  be  done  to  the  satisfaction  of  a  person, 
evidenced  by  a  certificate  to  that  effect,  the  production  of 
such  a  certificate  is  a  condition  precedent  to  a  right  of  action 
upon  the  contract.  This  proposition  is  too  well  established  to 
be  questioned,  and  indeed  is  not  questioned  in  this  case. 
(Iloltnes  V.  Richet,  56  Cal.  307,  [38  Am.  Rep.  54] ;  Loup  v. 
California  etc.  Co.,  63  Cal.  97;  Cox  v.  McLaughlin,  63  Cal. 
196;  Tally  v.  Parsons,  131  Cal.  516,  [63  Pac.  833] ;  Kihlberg 
V.  United  States,  97  U.  S.  398;  WangUr  v.  Smith,  90  N.  T.  38, 
9  Cyc.  618.) 

To  make  his  case,  in  the  absence  of  such  certificate,  the  con- 
tractor pleaded  and  the  court  found  that  the  work  was  done 
to  the  entire  satisfaction  of  the  owner  and  the  architect,  and 
that  the  refusal  to  issue  the  completion  certificate  was  wrong- 
ful and  was  due  to  plaintiff's  refusal  to  do  certain  repair  work 
which  was  not  required  of  him  by  the  contract. 

The  evidence,  while  conflicting,  established  to  the  satis- 
faction of  the  trial  court  the  following  facts:  Under  the 
terms  of  the  contract  plaintiff  was  to  be  paid  $2165.  The 
work  consisted  of  the  finishing  of  the  woodwork  of  the  doors 
and  walls  and  the  finishing  of  the  hardwood  floors.  The 
bardwood  floors  were  naturally  the  last  woodwork  to  be  put 
in  place  and  the  last  to  be  finished  by  the  contractor.  The 
•contractor  proceeded  with  his  work  upon  the  doors  and 
walls,  receiving  partial  payments.  In  the  early  part  of 
August  he  had  completed  all  this  work  and  nothing  re- 
mained for  him  to  do  under  his  contract  but  to  finish  the 
floors,  which  were  not  as  yet  ready  for  him.  The  architect 
^asked  the  plaintiff  what  would  be  the  value  of  the  work 
which  he  had  yet  to  do  upon  the  floors  and  plaintiff  replied, 
about  two  hundred  dollars.  The  architect  then  stated  that 
lie  would  allow  him  the  full  seventy-five  per  cent  of  the  con- 
tract price,  deducting  the  value  of  the  separate  work  yet 
to  be  done  upon  the  floors,  and  did  so,  the  architect  himself 
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testifying  that  he  knew  that  he  had  paid  precisely  seventy-^ 
five  per  cent  of  the  entire  contract  price,  excepting  two* 
hundred  dollars,  the  cost  or  the  value  of  the  work  upon 
the  floors.  It  is  in  evidence  on  behalf  of  the  plaintiff  that  at 
the  time  of  the  completion  of  all  this  woodwork,  excepting  the- 
floors,  the  architect  and  owner  both  expressed  themselves, 
satisfied  with  it. 

This  condition  of  affairs  obtained  from  August  8,  1904,. 
when  the  last  payment  amounting  to  seventy-five  per  cent 
was  made,  until  January  22,  1905,  when  plaintiff  finally 
completed  the  work  upon  the  floors.  The  delay  was  through, 
no  fault  of  his.  Meantime,  decorators  had  been  called  in 
and  in  doing  their  work  they  had  injured  the  work  done  by- 
plaintiff.  This  is  not  disputed,  and  a  separate  contract  was 
entered  into  by  defendants  with  plaintiff  to  repair  the 
damage  so  occasioned  by  the  decorators.  This  work,  in 
turn,  he  did  to  the  apparent  satisfaction  of  the  defend-^ 
ants.  At  least  he  was  paid  in  full  therefor.  It  is  not  satis- 
factorily explained  why  at  this  time  he  should  have  been 
employed  at  a  special  price  to  do  this  repair  work  if,  as, 
defendants'  architect  contends,  he  was  at  that  time  in- 
sisting that  the  original  work  was  incomplete,  unsatisfactory, 
and  poor.  The  floors  were  done  by  plaintiff,  as  the  court 
finds,  in  a  satisfactory  and  workmanlike  manner.  Then 
when  in  due  course  plaintiff  demanded  his  final  payment,, 
the  architect  refused  to  give  him  a  final  certificate,  stating 
that  the  woodwork  had  been  damaged  by  water^  panels  and 
joists  were  cracked  and  would  have  to  be  replaced,  and 
that  he  looked  to  the  plaintiff  to  finish  these  damaged 
panels  and  joists,-  to  which  plaintiff  replied  that  he  could* 
not  be  expected  to  do  the  work  twice  when  he  was  paid  but 
once  for  it.  In  fact  it  was  necessary  to  replace  panels  to 
the  number  of  about  sixty,  and  those  panels  in  turn  had  to^ 
be  ''finished." 

Appellants,  however,  contend  that  notwithstanding  these 
progress  payments  which  had  been  made,  and  notwithstand- 
ing the  fact  that  the  woodwork  had  been  completed  to  the 
satisfaction  of  the  architect  and  owners,  and  evidence  ot 
that  completion  given  by  the  payment  of  the. seventy-five 
per  cent,  still  the  owners  and  architect  retained  a  right  un^ 
der  the  contract  to  exercise  a  later  judgment  and  were  not. 
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legally  required  to  pass  final  judgment  until  the  contractor 
was  ready  to  turn  over  to  them  his  work  as  complete. 
{Hayes  v.  Second  Baptist  Church,  88  Mo.  285,  [57  Am.  Rep. 
413].)  In  this  connection  it  is  pointed  out  that  the  verjr 
finding  of  the  court,  while  to  the  effect  that  the  work  had 
been  performed  to  the  satisfaction  of  the  architect  and 
owner,  declared  also  that  it  was  not  performed  in  a  good 
and  workmanlike  manner,  so  that  whatever  payments  the: 
owners  and  architect  might  choose  to  make  during  the  prog- 
ress, they  still  had  the  right  to  refuse  the  certificate  for 
the  final  payment  if  at  that  time  the  work  had  not  been  per- 
formed to  their  satisfaction  under  the  terms  of  the  contract. 
This  undoubtedly  is  true.  Where,  from  the  nature  of  the. 
work,  there  might  be  latent  defects  not  discoverable  at. 
the  time  of  completion,  but  becoming  patent  after  the  lapse 
of  time,  it  might  be  important  that  the  architect  should 
not  exercise  final  judgment  until  after  the  lapse  of  the 
thirty-six  days.  Or  where,  as  the  architect  contends  in 
this  case,  the  defects  were  apparent,  and  he  frequently 
called  the  contractor's  attention  to  them  and  paid  the 
seventy-five  per  cent  under  repeated  promises  of  the  con- 
tractor to  repair  the  defects  before  the  work  was  finally 
turned  over  for  acceptance,  under  such  circumstances  it. 
would  unhesitatingly  be  held  that  there  was  reserved  to 
the  architect  the  right  of  final  approval  or  rejection  at  the- 
expiration  of  the  time  named.  This  was  the  position  of  the 
defendants  in  this  case,  and  that  position  was  supported 
by  the  testimony  of  the  architect.  But  the  difficulty  which 
confronts  appellants  lies  in  the  fact  that  the  court  did  not 
accept  their  version.  Its  direct  finding  that  the  work  was 
done  to  the  satisfaction  of  the  architect,  impliedly  but  pos- 
itively negatives  the  contention  that  he  was,  during  all  of 
that  time,  insisting  that  the  work  was  imperfect  and  incom- 
plete. 

The  case  which  is  thus  presented  is  one  where  the  work 
has  been  completed  to  the  satisfaction  of  the  owner  and 
architect,  and  the  latter  thereafter  and  without  warrant  re- 
fuses to  issue  his  certificate  for  the  final  payment.  The  re- 
fusal under  these  circumstances  being  unreasonable,  the 
necessity  for  the  production  of  the  certificate  is  dispensed 
with.     {Katz  v.  Bedford,  77  Cal.  322,  [19  Pac.  523] ;  Nolan 
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V.  Whitney,  88  N.  Y.  649;  Phillips  etc.  Co.  v.  Seymour,  91 
U.  S.  646.) 

For   these    reasons   the   judgment    and    order   appealed 
from  are  aflSrmed. 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 


[L.  A.  No.  1961.    Department  Two.— March  24,  1908.] 

JOHN  B.  CAMPBELL,  Appellant,  v.  SANTA  MARIA  OIL 
AND  GAS  COMPANY,  Respondent 

COKPORATION — SaLB   FOE    STOCK — OfFEE     AND     ACCEPTANCE— XJNAUTHOE- 

izED  Indorsement  on  Certificate  of  Non-Assessability.. — ^Where 
an  offer  is  made  to  a  corporation  to  sell  it  certain  property  for  a 
certain  number  of  shares  of  its  "fully  paid  and  non-assessable  stock," 
a  counter  offer  made  hj  the  corporation  to  buy  the  property  and 
pay  therefor  in  ''fully  paid  stock,"  nothing  being  said  about  its 
non-assessability,  and  its  acceptance  by  the  seller,  determines  the 
contractual  rights  of  the  parties;  and  the  unauthorized  indorsement 
of  the  words  ''non-assessable"  on  the  certificates  of  stock  issued  in 
payment  for  the  property,  has  no  effect  in  determining  the  rights 
of  the  original  parties  to  the  contract. 
Id. — Assessment — Dieectoe  Estopped  to  Question  Vauditt. —  A 
director  of  a  corporation,  who  voted  affirmatively  for  the  adoption 
of  a  resolution  levying  an  assessment  on  the  corporate  stock,  is 
estopped  from  questioning  its  legality.  And  such  estoppel  is 
equally  effective  against  his  assignee. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  refusing  a  new  trial.  M.  T.  Allen  and  Charles 
Monroe,  Judges. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  F.  Conroy,  for  Appellant. 

Wright,  Bell  &  Ward,  for  Respondent. 

HENSHAW,  J. — This  is  an  action  brought  by  the  assignee 
of  one  Kloeckner  to  recover  certain  stock  sold  for  delinquent 
assessment  under  section  347  of  the  Civil  Code.  Defendant  is 
a  California  corporation,  having  a  capital  stock  of  five  hun- 
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dred  thousand  dollars  divided  into  five  hundred  thousand 
shares  of  the  par  value  of  one  dollar  each.  Plaintiff's  right 
to  relief  is  based  upon  his  allegations  of  certain  irregularities 
in  the  assessment  and  upon  his  claim  that  there  was  an  agree- 
ment that  the  stock  in  question  should  be  non-assessable.  The 
court  found  against  plaintiff's  contentions.  Judgment  passed 
for  the  defendant  and  plaintiff  appeals. 

As  plaintiff  is  but  the  assignee  of  Kloeckner,  with  whom  all 
of  the  transactions  of  the  corporation  were  had,  his  name  may 
be  dropped  from  consideration.  Kloeckner  and  others  were 
the  lessees  of  certain  oil  land  in  Santa  Barbara  County.  The 
owners  of  the  leasehold  concluded  to  incorporate  for  conven- 
ience in  operatiag  their  property.  To  that  end  certain  of 
them,  including  Kloeckner,  subscribed  to  articles  of  incorpora- 
tion and  for  five  shares  of  the  capital  stock  of  the  defendant 
company.  The  incorporation  was  duly  had.  At  the  first 
directors'  meeting  after  the  oflScers  of  the  corporation  had 
been  chosen,  Kloeckner,  being  one  of  the  directors  and  secre- 
tary of  the  corporation,  proposed  that  the  corporation  acquire 
the  leasehold,  if  possible,  from  himself  and  his  associates,  ''and 
to  use  in  payment  of  the  purchase,  capital  stock  of  the  com- 
pany to  any  amount  not  to  exceed  three  hundred  thousand 
dollars.  The  stock  to  be  issued  as  fully  paid  and  non-assess- 
able by  the  company.'*  At  the  stockholders'  meeting  next 
held,  the  stockholders  requested  the  board  of  directors  '*to 
purchase  said  leasehold  interest  for  the  price  of  three  hundred 
thousand  dollars,  payable  in  the  fully  paid  stock  of  this  com-* 
pany."  After  this  action  at  the  stockholders'  meeting,  another 
directors'  meeting  was  held  at  which  the  proposition  was  fully 
discussed  and  it  was  resolved  to  acquire  the  leasehold  estate 
"for  three  hundred  thousand  shares  of  the  fully  paid  stock 
of  this  company."  The  offer  thus  formulated,  the  court  finds 
was  accepted  and  the  leasehold  conveyed  to  the  corporation  for 
three  hundred  thousand  dollars  of  the  fully  paid  capital  stock 
of  the  company.  The  conveyance  was  actually  made  to  the 
corporation,  the  stock  ordered  issued  to  Kloeckner  and  his 
associates  in  such  proportion  as  Kloeclcner  himself  directed 
upon  payment  by  the  purchasers  of  the  United  States  revenue 
tax.  Kloeckner,  in  fact,  prepared  these  certificates  for  issu- 
ance. The  stock  certificates,  which  he  himself,  as  secretary, 
procured  to  be  printed,  bore  upon  the  face  of  each  without 
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authority  from  the  board  of  directors,  the  words  ''non-assess- 
able.'' The  contention  that  the  contract  between  Kloeckner 
and  the  company  was  for  non-assessable  stock  is  based  upon 
these  circumstances.  But  it  was  not  the  mere  offer  of  Kloeck- 
ner to  sell  the  leasehold  interest  for  three  hundred  thousan4 
dollars  of  non-assessable  stock  which  fixed  the  liability  of  the 
corporation,  it  was  the  offer  which  the  corporation  in  turn 
made  to  Kloeckner,  and  which  he  accepted,  which  determines 
the  rights  of  the  parties.  By  that  offer,  and  in  the  acceptance 
of  that  offer,  it  nowhere  appears  that  non-assessability  of  the 
stock  was  a  condition  of  the  contract.  In  terms,  the  lease- 
hold was  to  be  conveyed  to  the  corporation  for  three  hun- 
dred thousand  shares  of  the  fully  paid  capital  stock  of  the 
company,  and  this  in  fact  was  done,  and  the  circumstances 
that  Kloeckner  himself  caused  to  be  printed  on  the  stock 
certificates  of  the  company  the  words  "non-assessable"  can 
have  no  weight  in  determining  the  rights  of  the  original 
parties  to  the  contract,  whatever  effect  the  words  might  have 
if  the  stock  had  passed  into  the  hands  of  an  innocent  pur- 
chaser, without  notice. 

It  was  pleaded  by  the  defendant  that  Kloeckner  was 
estopped  from  denying  the  validity  of  the  assessment,  in 
that  he  was  a  director  of  the  defendant  corporation  and 
voted  affirmatively  for  the  adoption  of  the  resolution 
levying  the  assessment.  The  court  so  found  upon  abundant 
evidence.  That  having  participated  in  all  of  these  matters; 
jand,  having  voted  as  a  director  for  the  levying  of  this  as- 
sessment, an  estoppel  is  raised  against  Kloeckner 's  objec- 
tions to  the  defects  and  irregularities  in  the  assessment,  is 
too  well  settled  to  require  discussion.  It  is  sufficient  to  re- 
fer to  the  cases  of  Martin  v.  Bums  Wine  Co.,  99  Cal.  357, 
[33  Pac.  1107] ;  Macon  and  Augusta  R,  R,  Co.  v.  Vason,  57 
Ga.  314;  Kansas  City  Hotel  Co.  v.  Harris,  51  Mo.  464;  Wil- 
lamette Freighting  Co.  v.  Stannus,  4  Or.  263;  Stone  v.  Oreai 
Western  Oil  Co.,  41  111.  86.  As  an  estoppel,  of  course,  binds 
the  parties  and  their  privies,  the  estoppel  is  equally  effective 
against  Kloeckner's  assignee,  plaintiff  in  this  action.  (Kessler 
V.  Ensley  Co.,  123  Fed.  559;  Vnion  Dime  Savings  Bank  v. 
Wilmot,  94  N.  Y.  228,  [46  Am.  Rep.  137].) 

The  final  contention  of  the  plaintiff  is  that  he  elected 
under  section  347  of  the  Civil  Code  to  pay,  and  tender  to  the 
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corporation,  the  amount  of  the  assessment,  with  costs,  but 
as  the  court  holds,  his  averment  was  simply  that  he  offered 
to  pay  the  costs  and  assessment  on  the  last  day  of  the  six 
months  immediately  preceding  the  sale!  This  offer  was  in- 
sufficient to  entitle  Kloeckner  to  redeem  or  to  entitle  him  to 
bring  the  action  under  the  section  above  cited,  inasmuch  as 
no  tender  of  payment  was  made  of  the  amount  of  interest. 

For  these  reasons  the  judgment  and  order  appealed  from 
are  affirmed. 

Lorigan,  J.,  and  McParland,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8.  F.  No.  4976.    In  Bank.— March  26,  1908.] 

CLAEK  P.  STREATOR,  AppeUant,  v.  JAMES  A.  LINSCOTT 
et  al.,  Respondents. 

School  Bonds — Injunction  ft  Taxpayer — Pleading — ^Leoal  Con- 
clusion.— In  an  action  bj  a  taxpayer  to  enjoin  the  issuance  of 
bonds  of  a  school  district,  an  allegation  in  the  complaint  that  the 
plaintiflP  "has  no  speedy  or  adequate  remedy  at  law"  is  a  mere 
conclusion  of  law,  and  valueless  in  the  absence  of  averment  of 
facts  supporting  it. 

Id« — Bonds  Invalid  on  Theik  Face. — A  taxpayer  cannot  maintain  an 
action  to  enjoin  the  issuance  of  such  bonds  on  the  ground  of  their 
illegality,  where  the  bonds,  if  issued,  would  show  their  illegality  on 
their  face.  In  such  case,  the  bonds  would  be  void  even  in  the 
hands  of  bona  fide  holders  for  value,  and  the  taxpayer  would  not 
be  injured. 

Id. — Appeal — Questions  op  Law  not  Involved. — The  supreme  court 
on  an  appeal  from  a  judgment  which  was  rightly  made  by  the 
trial  court,  in  an  action  involving  an  issue  of  municipal  bonds, 
will  not  pass  upon  mere  abstract  questions  of  law,  not  involved 
in  the  determination  of  the  appeal,  at  the  request  of  a  party  who 
shows  no  substantial  right  that  can  be  affected  by  a  decision  either 
way. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    Lucas  F.  Smith,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Hugh  R.  Osbom,  City  Attorney,  for  Appellant. 

Benj.  K.  Knight,  District  Attorney,  for  Respondents. 

SLOSS,  J. — This  is  an  action  brought  by  a  resident  and 
taxpayer  of  the  city  of  Santa  Cruz  against  the  chairman  of 
the  board  of  supervisors  and  other  officers  of  the  county  of 
Santa  Cruz  to  enjoin  them  from  signing  or  issuing  certain 
bonds  authorized  by  a  vote  of  the  electors  of  a  school 
district  embracing  the  city  of  Santa  Cruz  and  certain  out- 
lying territory.  A  demurrer  to  the  complaint  was  sustained 
and  the  plaintiff  appeals  from  the  ensuing  judgment  of  dis- 
missal. 

The  complaint  sets  forth  the  proceedings  had  for  the  pur- 
pose of  authorizing  the  issuance  of  the  bonds.  It  is  not  dis- 
puted that  these  proceedings  were  in  strict  accordance  with 
sections  1880  to  1886  of  the  Political  Code.  The  position  of 
the  appellant  is,  however,  that  these  sections  have,  as  to 
school  districts  composed  in  whole  or  in  part  of  municipal 
corporations  of  the  fifth  class  (to  which  it  is  claimed  the 
city  of  Santa  Cruz  belongs)  been  superseded  by  an  act  en- 
titled: "An  act  to  enable  school  districts  in  cities  of  the 
fifth  class,  and  school  districts  which  embrace  territory,  a 
portion  of  which  is  within  and  a  portion  of  which  is  with- 
out such  cities  of  the  fifth  class,  to  issue  bonds  ..."  etc., 
approved  March  23,  1893  (Stats.  1893,  p.  292),  and  an  amend- 
ment to  said  act  approved  March  11,  1897  (Stats.  1897,  p. 
103).  It  is  pointed  out  that  the  provisions  of  this  act,  as 
amended,  are  violated  in  various  particulars  by  the  bonds 
proposed  to  be  issued  and  the  proceedings  purporting  to 
authorize  their  issuajice.  The  contention  of  the  respondents 
in  the  lower  court  apparently  was  that  the  act  of  1893,  and 
its  amendment,  if  applicable  to  the  school  district  in  ques- 
tion, are  unconstitutional. 

The  judgment  contains  a  statement  showing  that  the  court 
below  declined  to  pass  upon  the  constitutional  question  in- 
volved, and  that  the  demurrer  was  sustained  upon  the  ground 
that  the  complaint  did  not  show  that  the  plaintiff  would 
suffer  any  injury  by  reason  of  the  issuance  of  the  bonds. 
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In  this  the  court  was  clearly  right.  All  that  the  com- 
plaint contains  connecting  the  plaintiff  with  the  subject-matter 
of  the  suit  is  to  be  found  in  the  allegations  that  he  is  a  resident 
and  taxpayer  of  the  city  of  Santa  Cruz  and  that  he  **has  no 
speedy  or  adequate  remedy  at  law."  The  latter  is,  of  course, 
a  mere  conclusion  of  law,  valueless  in  the  absence  of  averment 
of  facts  supporting  it. 

The  complaint  sets  forth  at  length  an  order  of  the  board  of 
supervisors  prescribing  the  form  of  the  proposed  bonds. 
Prom  this  it  appears  that  the  bonds  themselves,  if  issued,  will 
contain  at  least  two  provisions  which,  according  to  the  con- 
tention of  the  appellant,  conflict  with  the  requirements  of 
the  act  of  1893  as  amended:  1.  The  bonds  provide  that  in- 
terest shall  be  payable  annually,  while  the  only  authority 
given  by  the  act  of  1893  is  to  issue  bonds  bearing  interest 
"to  be  payable  semi-annually";  2.  The  bonds  declare  that 
they  are  issued  and  sold  **for  the  purpose  of  raising  money 
for  purchasing  school  lots,  for  building  one  or  more  school- 
houses,  or  insuring  the  same,  ..."  etc.  The  act  of  1893 
does  not  authorize  the  issuance  of  bonds  for  the  purpose  of 
insuring  schoolhouses  or  other  property. 

The  respondents  suggest  no  doubt  of  the  suflBciency  of 
either  of  these  objections  to  invalidate  the  bonds,  if  the  act 
of  1893  is  the  only  law  authorizing  the  issuance  of  such  bonds. 
If  the  appellant  is  right  in  his  contention  that  this  act  is  the 
one  that  governs,  the  alleged  invalidity  of  the  issue  will 
appear  on  the  face  of  the  bonds,  and  they  will  be  void  even 
in  the  hands  of  bona  fide  holders  for  value.  '*It  results  that 
the  plaintiff  as  a  taxpayer  can  suffer  no  damage  if  the  bonds 
are  put  in  circulation,  and  has  no  cause  of  action."  (Mc- 
Coy V.  Bryant,  53  Cal.  247 ;  Hopkins  v.  Lovell,  47  Mo.  102 ; 
PoUy  V.  Hopkins,  74  Tex.  145,  [11  S.  W.  1084].) 

We  are  informed  by  the  appellant's  brief  that  this  is  **a 
friendly  proceeding  to  determine  the  validity  of  the  legal 
method  adopted,"  and  are  asked  to  decide  the  question  of 
such  validity  **  independent  of  the  ground  upon  which  the 
superior  court  based  its  decision."  This  we  cannot  do.  If 
we  should,  upon  examination,  agree  with  the  contention  that 
this  district,  in  issuing  bonds,  must  proceed  under  the  act  of 
1893,  we  could  not  afford  the  appellant  any  relief  without 
reversing  a  judgment  which  was  rightly  made  upon  a  ground 
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fairly  presented  by  the  record.  Furthermore,  regardless  of 
the  fact  that  the  trial  court  based  its  decision  upon  this  par- 
ticular ground,  this  court  will  not  undertake  to  decide  ab- 
stract questions  of  law  at  the  request  of  a  party  who  shows 
no  substantial  right  that  can  be  affected  by  a  decision  either 
way.  It  may  be  advantageous  for  municipalities,  desiring  to 
issue  bonds,  to  obtain  from  this  court,  in  advance,  a  "certifi- 
cate of  title"  attesting  the  validity  of  the  proposed  issue, 
but  such  relief  can  be  obtained  only  in  a  proper  proceeding, 
that  is,  one  in  which  the  decision  of  the  question  sought  to  be 
presented  will  be  necessary  to  the  disposition  of  a  real  contro- 
versy between  parties  having  an  actual  interest  in  the  matter 
in  litigation. 
The  judgment  is  affirmed. 

Shaw,  J.,  Angellotti,  J.,  Henshaw,  J.,  and  Lorigan,  J., 
concurred. 


[S.  F.  No.  4975.    In  Bank.— March  28,  1908.] 

CITY  OF  SAN  DIEGO,  Petitioner,  v.  DANIEL  POTTER, 
as  Auditor  of  the  City  of  San  Diego,  Respondent. 

Municipal  Corpoeations — Bonded  Indebtedness — Act  of  Februaky 
25,  1901 — PuBPOSES  FOB  Which  Bonds  may  be  Issued. — ^Under  the 
act  of  February  25,  1901  (Stats.  1901,  p.  27),  authorizing  the 
incurring  of  indebtedness  hy  municipal  corporations,  municipal 
bonds  cannot  be  issued  except  for  a  purpose  for  which  the  ordinary 
revenues  of  the  city  might  be  lawfully  expended. 

Id. — Streets,  Highways,  and  Boulevards — ^Bonds  May  be  Issued  fob 
Building — Park  and  Boulevard  Act. — The  building  and  construc- 
tion of  streets,  highways,  and  boulevards  are  objects  for  which  the 
legislative  body  of  a  city  or  town  may,  in  their  discretion,  expend 
the  ordinary  revenues  of  the  city  (Vrooman  Act,  sec.  26),  and  for 
that  reason  fall  within  the  purposes  for  which  bonds  may  be 
issued  under  the  act  of  1901,  and  are  also  included  in  the  term 
"street  work"  used  in  said  act,  which  means  "work  upon  a  street," 
either  in  repairing  or  making  it.  And  bonds  of  the  municipality 
may  be  issued  for  these  purposes  under  the  act  of  1901,  notwith- 
standing the  existence  of  the  Public  Park  and  Boulevard  Act  of 
March  19,  1889  (Stats.  1889,  p.  361).  If,  however,  there  be 
included  with  tiiese  authorized  purposes  an  unauthorized  purpose, 
for  the  whole  of  which  a  single  aggregate  sum  is  specified,  it  is 
impossible  to  separate  the  good  from  the  bad,  and  the  whole  must 
fall. 
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Id. — Land  fob   Streets,   Highways,   and  Boulevards — City   of   San 
DiEOO. — The  city  of  San  Diego,  under  the  provisions  of  its  charter, 
and  the  general  laws  of  the  state  thereby  made  applicable  to  such 
matters,  to  wit,  the  act  of  1889,  p.  70,  and  the  act  of  1903,  p. 
376,  is  authorized  to  pay  the  whole  cost  of  land  to  be  used  for 
roads,  streets,  highways,  or  boulevards  from  the  ordinary  revenues 
of  the  city,  if  they  deem  the  improvement  of  such  general  benefit 
to  the  city  that  the  whole  city  constitutes  the  district  to  be  benefited 
thereby,   and  may  issue   municipal   bonds  therefor,   under   the  act 
of    1901,    notwithstanding    the    existence   of    the   Public   Park   and 
Boulevard  Act  of  March  19,  1889. 
Id. — Submission  of  Unauthorized  Proposition — Election. — Under  the 
act  of  1901,  the  mere  submission  of  a  proposition  to  incur  a  bonded 
indebtedness  for  a  purpose  not  authorized  by  the  act  at  an  election 
held   under   the   act,   does   not   have   the   effect   to   invalidate   the 
election   as   to    all   other    authorized    propositions   then    submitted. 
Id. — Public   Park. — ^Under   the  act   of   1901,   a   municipality   has  the 
power  to  incur  a  bonded  indebtedness  for  the  purpose  of  acquiring 
land  for  a  public  park. 
Id. — Designation  of  Act  Under  which  Bonds  are  Issued. — ^Where  the 
provisions  of  the  act  of  1901  as  to  notice,  etc.,  were  literally  com- 
plied with  in  the  proceedings  leading  up  to  the  issuance  of  the 
bonds,  such  proceedings  were  not  invalidated  for  the'  failure  of  the 
city  council  to  designate  in  the  ordinance  calling  the  election,  or 
in  some  order  or  record  prior  to  the  election,  whether  the  bonds 
proposed  for  boulevards  and   parks  were  to  be  issued  under  the 
Park  and  Boulevard  Act  of  1889  or  the  general  act  of  1901.    There 
is  nothing  in  the  law  requiring  such  designation. 
Id. — Serial  Payment  of  Bonds — Obdsb  of  Payment. — ^Where  a  certain 
indebtedness    authorized    by    the    electors    was   for  the   sum    of 
$59,108.55,  a  subsequent  ordinance  providing  that  such  indebtedness 
should  be  evidenced  by  one  hundred  and  nineteen  bonds,  one  hun- 
dred and  eighteen  of  which  should  be  of  the  denomination  of  five 
hundred     dollars     and     one     of     $108.55,     the     five-hundred-dollar 
bonds  to  be  numbered  from  1  to  118  consecutively,  and  the  $108.55 
to  be  numbered  119,  and  also  that  "three  of  said  bonds  shall  be 
due   and   payable   annually  .  .  .  the   order    of   payment   beginning 
with  the  smallest  numbered  bond  and  continuing  from  the  less  to 
the  greater  until  all  of  said   bonds  shall  have  been  paid,"  is  in 
compliance  with  section  5  of  the  act  of  1901,  requiring  the  legisla- 
tive body  of  the  municipality  to  provide  for  the  annual  part  pay- 
ments of  the  bonds  in  sums  not  less  than  one-fortieth  part  of  the 
whole  amount  of  the  indebtedness. 

APPLICATION  for  a  Writ  of  Mandate  directed  to  the 
Auditor  of  the  City  of  San  Diego. 

The  facts  are  stated  in  the  opinion  of  the  court. 

CLIII  Cal.— 19 
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George  Puterbaugh,  City  Attorney,  for  Petitioner. 

Sam  Ferry  Smith,  and  O'Melveny,  Stevens  &  Millikin, 
Amid  CuricB,  for  Respondent 

ANGELLOTTI,  J.— This  is  an  application  for  a  writ  of 
mandate  to  compel  defendant  to  perform  certain  ministerial 
acts  relative  to  certain  municipal  bonds  of  plaintiff.  It  is 
conceded  that  he  is  bound  to  perform  these  acts  if  the  bonds 
are  not  void,  and  defendant's  refusal  to  so  perform  is  based 
on  the  contention  that  they  are  void. 

The  bonds  were  issued  under  the  act  of  the  legislature  en- 
acted in  the  year  1901,  entitled,  **An  act  authorizing  the  in- 
curring of  indebtedness  by  cities,  towns,  and  municipal  cor- 
porations for  municipal  improvements,  and  regulating  the 
acquisition,  construction,  or  completion  thereof"  (Stats. 
1901,  p.  27,)  and  admittedly  all  the  proceedings  were  in  strict 
accord  with  the  provisions  of  that  act  except  as  hereinafter 
noted. 

Seventeen  separate  matters  were  specified  in  the  resolution 
adopted  by  the  common  council  expressing  the  determination 
of  the  council  as  to  the  public  interest  and  necessity,  with  a 
statement  of  the  estimated  cost  of  each,  and  the  ordinance 
subsequently  adopted  calling  a  special  election  submitted  to 
the  electors  seventeen  separate  propositions  for  incurring  a 
bonded  indebtedness,  one  proposition  as  to  each  of  the  mat- 
ters specified  in  the  former  resolution.  Each  of  fourteen  of 
these  propositions  received  at  such  special  election  the  requi- 
site number  of  votes  to  carry  it,  and  the  bonds  were  issued 
thereon.  The  other  three  propositions  were  defeated.  It  is 
claimed  that  among  the  seventeen  propositions  submitted  at 
this  election  there  were  three  which  were  not  authorized  to 
be  submitted  by  the  provisions  of  the  act  (two  of  which  were 
carried),  and  that  the  effect  of  including  the  same  was  to 
render  the  election  a  nullity  as  to  all  the  propositions  sub- 
mitted. 

The  propositions  attacked  are  the  following: — 

** Fourth:  Shall  the  city  incur  a  bonded  indebtedness  of 
seventy  thousand  dollars  other  and  different  than  any  other 
indebtedness  proposed  in  this  ordinance,  for  the  extension 
and  improvement  of  the  street  and  highway  system  of  the 
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city,  all  as  shown  in  this  said  resolution  and  in  the  recital 
thereof  in  the  preamble  of  this  ordinance?"  In  such  reso- 
lution and  preamble  the  matter  is  stated  thus:  *'IV.  The 
building,  construction  and  acquisition  of  the  following 
lines  of  boulevards  in  said  city,  namely:*' — followed  by  a 
designation  and  general  description  of  various  boulevards,  and 
a  statement  of  the  estimated  cost  of  each. 

** Fifth:  Shall  the  city  incur  a  bonded  indebtedness  of  five 
thousand  dollars  other  and  different  than  any  other  indebted- 
ness proposed  in  this  ordinance,  for  the  building,  construction 
and  acquisition  of  a  road  from  the  intersection  of  *M'  and 
Thirty-second  streets  to  Mount  Hope  Cemetery,  all  as  shown  in 
the  said  resolution  and  in  the  recital  thereof  in  the  preamble 
of  this  resolution  t"  In  such  resolution  and  preamble  the 
proposition  is  put  in  the  same  way,  except  that  after  the  words 
** Mount  Hope  Cemetery"  the  following  is  stated:  "to- 
gether with  the  acquisition  of  the  land  on  which  such  road 
may  be  located,  according  to  the  survey  thereof  made  by  the 
city  engineer  of  said  city,  and  filed  with  the  city  clerk 
thereof,"  etc. 

'* Seventeen:  Shall  the  city  incur  a  bonded  indebtedness 
of  five  thousand  dollars,  other  and  different  than  any  other 
indebtedness  proposed  in  the  ordinance,  for  the  construction  of 
three  public  lavatories  to  be  hereafter  located  in  the  city,"  etc. 

The  fourth  and  fifth  propositions  may  be  considered  to- 
gether. It  is  established  by  the  decision  of  this  court  in 
Bedondo  Beach  v.  Cate,  136  Cal.  146,  [68  Pac.  586],  that  the 
general  act  of  March  19,  1889  (Stats.  1889,  p.  399),  did  not 
authorize  the  issuance  of  bonds  except  for  a  purpose  for  which 
the  ordinary  revenues  of  the  city  might  be  lawfully  expended. 
This  doctrine  has  not  been  modified  by  any  subsequent  de- 
cision. The  act  of  February  25,  1901,  is  the  same  as  the 
general  act  of  March  19,  1889,  in  every  respect  material  to 
this  question,  and  is  not  susceptible  of  a  different  construc- 
tion. If,  therefore,  any  proposition  included  a  purpose  for 
which  the  ordinary  revenue  of  the  city  could  not  be  used,  it 
was  not  authorized  by  the  act  of  1901.  It  is  clear  that  the 
fifth  proposition  included  in  addition  to  the  building  and 
construction  of  the  road  to  Mount  Hope  Cemetery,  the  acquisi- 
tion of  the  land  on  which  the  road  was  to  be  located.  We 
think  it  is  equally  clear  that  the  fourth  proposition  included 
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not  only  the  building  and  construction  of  certain  boulevards, 
but  also  the  acquisition  of  the  land  upon  which  at  least 
some  of  them  were  to  be  constructed.  The  term  ** acquisition'* 
used  in  relation  to  the  boulevards,  is  certainly  broad  enough 
to  include  the  obtaining  of  the  lands  upon  which  they  are  to 
be  laid  out.  The  building  and  construction  of  streets,  high- 
ways, and  boulevards  are  objects  for  which  the  legislative 
body  of  a  city  or  town  may,  in  their  discretion,  expend  the 
ordinary  revenues  of  the  city  (Vrooman  Act,  sec.  26),  and  for 
that  reason  fall  within  the  purposes  for  which  bonds  may  be 
issued  under  the  act  of  1901,  besides  being  included  in  the 
term  ** street  work'*  used  in  said  act,  which  has  been  defined 
to  mean  **work  upon  a  street — ^work  in  repairing  or  making 
a  street."  (See  Mill  VaUey  v.  House,  142  Cal.  700,  [76  Pac. 
658].)  And  bonds  may  be  issued  for  those  purposes  under 
the  act  of  1901,  notwithstanding  the  existence  of  the  Public 
Park  and  Boulevard  Act  of  March  19,  1889.  (Stats.  1889, 
p.  361.)  (See  City  of  Oakland  v.  Thompson,  151  Cal.  572, 
[91  Pac.  387].)  But  if  there  be  included  with  these  authorized 
purposes  an  unauthorized  purpose,  for  the  whole  of  which  a 
single  aggregate  sum  is  specified,  it  is  impossible  to  separate 
the  good  from  the  bad,  and  the  whole  must  fall.  Defendant's 
claim  in  this  regard  is  that  there  is  no  law  that  authorizes  the 
common  council  of  the  city  of  San  Diego  to  pay  for  the  land 
to  be  used  for  roads,  streets,  highways,  or  boulevards,  from 
the  ordinary  revenues  of  the  city.  This  claim  does  not  appear 
to  us  to  be  well  founded.  The  city  charter  expressly 
empowers  the  council  to  widen  any  road,  and  to  open  or  lay 
out  any  new  street  or  highway  through  public  or  private 
property,  and  makes  the  general  laws  of  the  state  relative  to 
such  matters  applicable.  The  general  laws  applicable  appear 
to  be  the  act  of  1889  (Stats.  1889,  p.  70),  and  the  act  of  1903 
(Stats.  1903,  p.  376),  under  either  of  which  it  was  the  right 
of  the  city  to  proceed.  (Stats.  1903,  sec.  36,  p.  386.)  As  is 
claimed  by  learned  counsel,  the  act  of  1889  does  provide 
for  the  payment  of  the  expenses  of  acquiring  the  necessary 
land,  etc.,  from  a  fund  to  be  collected  by  an  assessment  upon 
the  property  of  the  district  benefited  thereby,  but  the  effect 
of  section  22  thereof  clearly  is  to  authorize  the  council  to  pay 
the  whole  thereof  from  the  ordinary  revenues  of  the  city,  if 
they  deem  the  improvement  of  such  general  benefit  to  the 
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city  that  the  whole  city  constitutes  the  district  to  be  benefited 
tiiereby.  The  section  is  practically  the  same  in  effect  in  the 
respect  under  discussion  as  section  26  of  the  Vrooman  Act, 
authorizing  the  council  to  pay  the  whole  or  any  portion  of 
the  cost  of  street  work  out  of  the  ordinary  revenues  of  the 
city.  We  are  of  the  opinion  that  this  is  a  complete  answer  to 
the  objection  made  by  learned  counsel  to  the  fourth  and  fifth 
propositions,  based  upon  the  decision  of  this  court  in  Redondo 
Beach  v.  Cate,  136  Cal.  146,  [68  Pac.  586],  the  propositions 
being  for  certain  designated  boulevards  and  roads  which  the 
council  had  in  effect  declared  to  be  of  such  general  benefit  to 
the  city  that  the  city  should  pay  the  whole  cost  thereof. 
These  propositions  were,  therefore,  within  the  act  of  1901, 
and  this  is  true  notwithstanding  the  existence  of  the  Public 
Park  and  Boulevard  Act.  {City  of  Oakland  v.  Thompson, 
151  Cal.  572,  [91  Pac.  389].) 

The  seventeenth  proposition,  the  proposed  issuance  of 
bonds  for  five  thousand  dollars  for  the  construction  of  three 
public  lavatories,  was  not  carried  at  the  election,  and  no 
bonds  have  been  issued  thereon.  The  question  whether  it 
was  an  authorized  proposition  under  the  act  of  1901  is, 
therefore,  important  only  in  the  event  that  it  be  held  that 
the  submission  of  a  proposition  for  an  indeb.tedness  not 
authorized  by  the  act  at  an  election  held  under  the  act,  would 
invalidate  the  election  as  to  all  the  other  propositions  sub- 
mitted. The  contention  to  this  effect  is  based  on  the  lan- 
guage of  the  act,  which,  after  providing  that  the  legislative 
body  of  the  municipality,  having  first  determined  by  resolu- 
tion that  the  public  interest  or  necessity  demands  the  acquisi- 
tion, construction,  or  completion  **of  any  municipal  improve- 
ment, including  bridges,  waterworks,  water-rights,  sewers, 
light  or  power  works  or  plants,  buildings  for  municipal  uses 
.  .  .  street  work,  or  other  works,  property  or  structures 
necessary  or  convenient  to  carry  out  the  objects,  purposes 
and  powers  of  the  municipality,"  provides  that  such  legisla- 
tive body  may  at  any  subsequent  meeting,  call  a  special  elec- 
tion, and  submit  thereat  "the  proposition  of  incurring  a  debt 
for  the  purpose  set  forth  in  said  resolution,  and  no  question 
other  than  the  incurring  of  the  indebtedness  for  said  pur- 
pose shall  be  submitted;  provided  that  propositions  of 
incurring  indebtedness  for  more  than  one  object  or  purpose 
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may  be  submitted  at  the  same  election."  The  proviso  as  to 
different  propositions  being  submitted  at  the  same  election 
was  enacted  for  the  first  time  in  the  act  of  1901,  the  former 
act  covering  the  same  subject-matter,  that  of  March  19,  1889 
(Stats.  1889,  p.  399),  not  containing  any  such  proviso.  The 
proviso  was  not  essential  to  the  proper  submission  at  the 
same  election  of  more  than  one  of  the  propositions  included 
in  the  act,  for  without  it  the  act  clearly  permitted  such  sub- 
mission, and  such  was  undoubtedly  the  practice  under  the 
former  act.  (See  Derby  v.  Modesto,  104  Cal.  515,  [38  Pac. 
950] ;  City  of  San  Luis  Obispo  v.  Raskin,  91  Cal.  549,  [27 
Pac.  929].)  It  is  to  be  noted  that  the  former  act,  without 
the  proviso,  provided,  immediately  after  the  limitation  above 
quoted,  that  "the  ordinance  calling  such  special  election  shall 
recite  the  objects  and  purposes  for  which  the  indebtedness 
is  proposed  to  be  incurred,"  which  is  a  confirmation  of  this 
construction  of  the  previous  language.  We  cannot  assume 
that  the  object  of  the  insertion  of  the  proviso  in  the  act  of 
1901  was  simply  to  authorize  that  to  be  done  which  was 
already  fully  authorized  by  the  language  of  the  former  act. 
It  appears  clear  to  us  that  the  object  of  the  proviso  was  to 
limit  the  prohibition  immediately  preceding  by  making  it 
inapplicable  to  any  proposition  of  incurring  indebtedness. 
This  is  the  plain  literal  meaning  of  the  language  used  in  the 
limitation  and  proviso,  and  such  meaning  appears  to  us  to 
give  full  effect  to  the  legislative  purpose.  The  argument  of 
learned  counsel  that  the  purpose  of  the  prohibition  was  to 
secure  a  free  and  fair  expression  of  the  will  of  the  voters 
on  the  propositions  for  indebtedness,  unaffected  by  the  con- 
sideration of  other  questions,  and  without  the  opportunity  of 
political  trades  and  combinations  that  would  be  afforded  by 
the  submission  at  the  same  time  of  other  propositions  may  be 
conceded  to  be  well  based,  but  as  we  view  the  language  of 
the  act  it  must  be  held  that  the  legislature  deemed  that  this 
purpose  would  be  sufficiently  attained  by  a  limitation  of  the 
electors  to  a  consideration  of  propositions  for  indebtedness, 
unembarrassed  by  the  consideration  of  propositions  of  a  dif- 
ferent nature.  It  will  be  noted  that  the  act  of  1901  is  broad 
enough  in  terms  to  include  the  issuance  thereunder  of  bonds 
for  practically  every  kind  of  municipal  improvement  that  a 
city  is  empowered  to  make  by  the  law  applicable  to  it,  snxd 
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it  can  hardly  be  assumed  in  the  face  of  language  admittedly 
permitting  the  submission  at  the  same  election  of  proposi- 
tions for  indebtedness  for  the  many  different  purposes 
authorized  by  the  act,  that  the  legislature  was  in  any  degree 
seeking  to  avoid  possible  evils  resulting  from  the  submission 
at  one  time  of  many  different  propositions  for  indebtedness. 
We  cannot  see  that  the  fact  that  a  proposition  for  indebted- 
ness submitted  is  one  for  an  indebtedness  which  the  city  has 
no  power  to  incur  affects  the  question  at  all.  Although 
unauthorized,  it  is  nevertheless  a  proposition  of  incurring 
indebtedness,  the  submission  of  which  is  not  prohibited  by 
the  prohibitory  clause  relied  on,  and,  therefore,  its  submission 
does  not  invalidate  the  election  as  to  the  remaining  author- 
ized propositions.  In  view  of  our  conclusion  upon  this  point, 
it  is  unnecessary  to  determine  whether  the  city  of  San  Diego 
had  the  power  to  expend  municipal  funds  for  "public  lava- 
tories." 

The  demurrer  of  defendant  also  makes  the  point  that  a 
proposition  for  a  bonded  indebtedness  of  twenty-five  thou- 
sand for  the  acquisition  of  a  park  was  unauthorized.  This 
proposition  was,  like  the  public  lavatory  proposition,  de- 
feated at  the  election.  What  we  have  said  in  regard  to 
the  lavatory  proposition  is  applicable  to  this.  However,  in 
view  of  the  decision  in  City  of  Oakland  v.  Thompson,  151 
Cal.  572,  [91  Pac.  387],  it  must  be  held  that  the  proposition 
for  this  indebtedness  was  properly  submitted  under  the  act 
of  1901. 

We  see  no  force  in  the  contention  that  the  proceedings  for 
the  issuance  of  the  bonds  are  void  for  failure  on  the  part 
of  the  council  to  designate  in  their  ordinance  calling  the 
election,  or  in  some  order  or  record  prior  to  the  election, 
whether  the  bonds  proposed  for  boulevards  and  parks  were 
to  be  issued  under  the  Park  and  Boulevard  Act  of  1889,  or 
the  general  act  of  1901.  It  seems  to  us  that  it  was  apparent 
on  the  face  of  the  record  that  the  proceeding  was  one  under 
the  act  of  1901,  but  whether  this  be  so  or  not,  it  is  clear 
that  the  provisions  of  the  act  of  1901  as  to  notice,  etc.,  were 
literally  complied  wdth,  and  that  there  is  nothing  in  the  law 
requiring  the  designation  referred  to. 

The  only  other  objection  made  is  one  to  the  ordinance 
adopted  after  the  election  providing  for  the  issuance  of  the 
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bonds.  The  act  of  1901  provides  in  section  5,  that  bonds 
issued  under  the  act  shall  be  payable  substantially  in  the  man- 
ner following:  "A  part  to  be* determined  by  the  legislative 
body  of  the  municipality,  which  shall  be  not  less  than  one- 
fortieth  part  of  the  whole  amount  of  such  indebtedness, 
shall  be  paid  each  and  every  year  on  a  day  and  date,  at 
the  city  treasury,  to  be  fixed  by  the  legislative  branch  of 
the  municipality,"  etc.  As  to  the  bonds  to  be  issued  in  the 
sum  of  $59,108.55  for  a  certain  indebtedness  authorized  by 
the  electors,  the  ordinance  provided  that  there  should  ba 
119  of  said  bonds,  118  of  which  should  be  of  the  denomination 
of  five  hundred  dollars,  and  one  of  the  denomination  of 
$108.55,  the  five  hundred  dollar  bonds  to  be  numbered  from 
1  to  118  consecutively,  and  the  $108.55  bond  to  be  numbered 
119,  and  also:  'Three  of  said  bonds  shall  become  due  and 
payable  annually  at  the  time  and  in  the  manner  hereinafter 
specified,  the  order  of  payment  beginning  with  the  smallest 
numbered  bond  and  continuing  from  the  less  to  the  greater 
until  all  of  said  bonds  shall  have  been  paid."  It  is  said  that 
as  119  is  not  a  multiple  of  three,  it  would  be  impossible  for 
the  ministerial  officers  charged  with  the  duty  of  preparing 
the  bonds  to  prepare  them  so  as  to  make  them  payable  three 
each  year.  We  see  no  room  for  misunderstanding  as  to  the 
requirement  of  the  ordinance  in  this  regard.  What  it  means 
and  provides  is  that  the  119  bonds  shall  be  so  prepared  that 
commencing  with  the  smallest  numbered  bond  three  shall 
become  due  and  payable  each  year,  leaving  two  to  become 
due  and  payable  the  last  or  fortieth  year. 

We  have  now  noticed  all  of  the  objections  made  by  counsel 
to  the  bonds,  and  are  of  the  opinion  that  none  is  well  based. 
It  follows  that  plaintiff  is  entitled  to  the  relief  sought. 

Let  a  peremptory  writ  of  mandate  issue  in  accord  with 
the  prayer  of  the  petition. 

Shaw,  J.,  Sloss,  J.,  Ilenshaw,  J.,  Lorigan,  J.,  and  Beatty, 
C.  J.,  concurred. 

Note. — Mr.  Justice  IVfcFarland,  not  having  heard  the  argu- 
ment in  this  case,  does  not  participate  herein. 
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[8.  F.  No.  4965.    In  Bank.— March  28,  1908.] 

PAULINE  GORDAN,  Petitioner,  v.  THOMAS  F.  GRAHAM, 
as  Judge  of  the  Superior  Court  of  the  City  and  County 
of  San  Francisco,  Resx>ondent. 

Partition — Inteblocutoby  Decbes — Appeal  from  Obdoi  Confirmino 
Sale — Tenant  in  Possession  Mat  Appeal. — ^Where  the  interlocu- 
tory decree  in  an  action  of  partition  directed  a  sale  of  the  com- 
mon property,  one  who  was  adjudged  to  be  a  tenant  in  common, 
and  who  was  in  possession,  had  the  right  to  oppose  the  confirma- 
tion of  the  sale,  and  to  have  it  vacated  if  not  made  in  conformity 
with  law,  or  for  an  adequate  price,  and  the  corresponding  right 
to  review,  on  appeal,  an  order  confirming  such  sale. 

Id. — ^Inteblocutoby  Decbee  Is  Final  Judgment. — The  interlocutory 
decree  directing  the  sale  is  to  be  regarded  as  a  final  judgment  with 
respect  to  subsequjnt  orders  in  aid  of  its  execution. 

Id. — Order  foe  Weit  of  Assistance  is  Appealable. — An  order  for  a 
writ  of  assistance,  directing  the  sheriff  to  put  the  purchaser  at 
the  partition  sale  in  possession,  must  also  be  considered,  for  the  pur- 
poses of  an  appeal,  as  an  order  made  after  final  judgment. 

Id. — ^Ex  Parte  Ordeb — Appeal  fbom  Obder  Bepusinq  Vacation  of 
Writ. — Where  the  order  for  the  writ  of  assistance  was  made  ex 
parte,  without  notice  to  the  tenant  in  possession,  the  latter  had  the 
right,  in  order  to  secure  an  available  record  on  appeal,  to  move  for 
a  vacation  of  the  order  and  writ,  and,  if  the  motion  were  denied, 
to  appeal  from  the  order  of  denial,  instead  of  appealing  directly 
from  the  ex  parte  order. 

Id. — Undertaking  to  Stay  Proceedings — Duty  of  Judge  to  Fix 
Amount — ^Mandamus. — An  appeal  by  the  tenant  in  possession  from 
an  order  refusing  to  vacate  the  order  for  the  writ  of  assistance, 
is  in  substance  an  appeal  from  an  order  for  the  delivery  of  posses- 
sion of  real  estate,  and  under  section  945  of  the  Code  of  CivU 
Procedure  it  was  the  duty  of  the  trial  judge,  upon  a  proper  applica- 
tion in  that  behalf,  to  fix  the  amount  of  the  undertaking  to  bo 
given  to  stay  proceedings  on  the  writ,  pending  the  appeal,  and 
mandamus  lies  to  compel  performance  of  the  duty. 

APPLICATION  for  a  Writ  of  Mandamus  directed  to 
Thomas  F.  Graham,  as  jud^e  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  T.  Kearney,  for  Petitioner. 
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Louis  Hirsch,  and  Jesse  H.  Steinhart,  for  Respondent 

SHAW,  J. — This  is  an  application  for  a  writ  of  mandate. 

On  February  14,  1908,  in  an  action  for  partition, 
entitled  Rosa  Bloom  v,  Pauline  Gordan,  the  superior  court 
made  an  order  denying  the  petitioner's  motion  to  vacate  an 
order  for  a  writ  of  assistance  theretofore  issued  therein, 
directing  the  sheriff  to  remove  petitioner  from  the  premises 
involved  in  the  suit  and  place  one  Fannie  Abrahamson  in 
possession  thereof.  Desiring  to  appeal  from  this  order  and 
to  obtain  a  stay  of  proceedings  on  the  writ  pending  the 
appeal,  the  petitioner  applied  to  the  respondent  to  fix  the 
amount  of  the  undertaking  necessary  to  stay  such  proceed- 
ings. This  the  respondent  refused,  and  petitioner  asks  a 
mandate  to  compel  respondent  to  proceed  to  fix  the  amount 
of  the  proposed  undertaking. 

An  interlocutory  decree  of  partition  directing  the  sale  of 
the  property  by  the  referees  was  filed  in  Bloom  v.  (Jordan 
on  January  9,  1906,  and  it  became  final  on  March  10,  1906, 
if  not  before.  {Bloom  v.  Gordan,  150  Cal.  763,  [90  Pac. 
115].) 

The  sale  was  made  by  the  referees  to  Fannie  Abrahamson, 
in  pursuance  of  the  decree,  and,  after  due  notice,  it  was  con- 
firmed by  an  order  made  on  January  15,  1908,  and  entered 
on  February  3,  1908.  The  writ  of  assistance  was  issued  by 
authority  of  an  order  made  ex  parte  on  February  11,  1908. 
On  Februaiy  13,  1908,  the  petitioner,  Pauline  Gordan,  gave 
notice  of  appeal  from  the  order  confirming  the  sale  and  filed 
the  undertaking  on  appeal  as  required  by  law.  She  had 
notice  of  the  making  of  that  order,  but  no  formal  notice  of 
the  entry  thereof,  so  far  as  appears,  has  ever  been  given  to 
her. 

The  interlocutory  order  of  partition  adjudged  that  Pauline 
Gordan  was  the  owner  of  an  undivided  one  third  of  the 
premises,  as  tenant  in  common.  She  was  in  possession.  A 
valid  sale  and  conveyance  under  the  order  would  terminate 
her  interest  and  right  of  possession.  She  had  the  right, 
therefore,  to  oppose  the  confirmation  of  a  sale  and  to  have 
it  vacated  if  not  made  in  conformity  with  law,  or  for  an 
adequate  price,  and  the  corresponding  right  to  review,  on 
iippeal,  an  order  confirming  such  sale.    It  has  been  held  that 
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the  purchaser  at  such  a  sale  may  appeal  directly  from  an 
order  vacating  the  sale,  that,  so  far  as  he  is  concerned,  such 
order  is  appealable  as  an  order  made  after  final  judgment, 
and  that  the  interlocutory  order  directing  a  sale  is  to  be 
regarded  as  a  final  judgment  with  respect  to  subsequent 
orders  in  aid  of  its  execution.  {Hammond  v.  Cailleaud,  111 
Cal.  213,  [52  Am.  St.  Rep.  167,  43  Pac.  607] ;  Dunn  v.  Dunn, 
137  Cal.  56,  [69  Pac.  847].)  If  it  is  an  order  made  after 
final  judgment,  and  appealable  as  such  by  the  purchaser, 
it  must  be  so  as  to  the  adverse  parties,  the  tenants  in  com- 
mon. The  appeal  of  Pauline  Gordan  from  the  order  con- 
firming the  sale  is  therefore  a  valid  appeal,  if  regularly  taken. 
In  so  far  as  Eovegno  v.  Hunt,  83  Cal.  446,  [23  Pac.  524], 
is  contrary  to  this  conclusion,  it  must  be  considered  as  over- 
ruled by  the  decisions  in  Hammond  v.  Cailleaud  and  Dunn 
V.  Dunn,    We  think  it  was  wrong  in  principle,  on  that  point. 

Neither  the  interlocutory  order  for  the  sale,  nor  the  order 
confirming  the  sale,  directed  that  the  purchaser  be  let  into 
possession.  That  direction  was  first  given  by  the  court  when 
it  made  the  ex  parte  order  that  a  writ  of  assistance  should 
issue  to  the  sheriff.  The  latter  also  must  be  considered,  for 
the  purposes  of  an  appeal,  as  an  order  made  after  final 
judgment,  it  being  as  plainly  in  aid  of  the  order  of  sale  as 
is  the  order  of  confirmation.  Being  made  ex  parte,  the  tenant 
in  possession  having  no  notice,  she  had  the  right,  in  order 
to  secure  an  available  record  on  appeal,  to  move  for  a  vaca- 
tion of  the  order  and  writ,  and,  if  the  motion  were  denied, 
to  appeal  from  the  order  of  denial,  instead  of  appealing 
directly  from  the  ex  parte  order.  {Pignaz  v.  Burnett,  119 
Cal.  163,  [51  Pac.  48].) 

In  substance  this  appeal  is  from  an  order  for  the  delivery 
of  possession  of  real  estate,  and  it  was  therefore  the  duty  of 
the  respondent  under  section  945  of  the  Code  of  Civil  Pro- 
cedure, upon  a  proper  application  in  that  behalf,  to  fix  the 
amount  of  the  undertaking  to  be  given  to  stay  proceedings 
on  the  writ,  pending  the  appeal,  and  mandamus  lies  to  compel 
performance  of  the  duty.  This  was  expressly  decided  in 
Green  v.  Hebbard,  95  Cal.  39,  [30  Pac.  202]. 

Eovegno  v.  Hunt,  83  Cal.  445,  [23  Pac.  524],  is  cited  as 
a  case  holding  that  mandamus  is  not  maintainable  in  such 
a  case.    In  that  case,  however,  the  order  confirming  the  sale 
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directed  that  the  purchaser  be  put  into  possession  upon  the 
delivery  of  the  deed.  No  appeal  had  been  taken  therefrom^ 
and  it  had  become  final  by  lapse  of  the  time  for  appeal. 
Hence  there  could  be  no  merit  in  an  appeal  from  a  subse- 
quent order  granting  a  writ  of  assistance,  and  it  was  obviously 
taken  merely  to  vex  and  annoy  the  purchaser.  For  that 
reason  the  writ  of  mandate  in  that  case  was  denied.  MancUt- 
mus  is  a  discretionary  writ,  and  it  may  perhaps  be  denied 
when  it  is  sought  in  aid  of  an  obviously  vexatious  and  fruitless 
appeal.  {Wiedwald  v,  Dodson,  95  Cal.  453,  [30  Pac.  580] ; 
Gay  V.  Torrance,  145  Cal.  147,  [78  Pac.  540] ;  26  Cyc.  149, 
156;  19  Am.  &  Eng.  Ency.  of  Law,  pp.  754,  758.)  It  is 
suggested  that  the  appeal  from  the  order  confirming  the  sale 
is  likewise  without  merit,  because  no  bill  of  exceptions  to  the 
order  has  been  proposed  or  settled  and  the  time  therefore 
has  expired.  But  the  order  has  not  been  exhibited  to  us,  and 
we  cannot  say  that  it  may  not  be  erroneous  on  its  face.  (See 
26  Cyc.  152.) 

It  is  ordered  that  a  peremptory  writ  issue  as  prayed  for, 
and  that  proceedings  on  the  writ  of  assistance  be  stayed  until 
the  expiration  of  five  days  after  the  respondent  shall  have 
fixed  the  amount  of  the  undertaking  to  be  givon  by  petitioner 
to  stay  proceedings  thereon  pending  an  appeal .  rom  the  order 
refusing  to  vacate  the  order  directing  the  issuance  of  the 
writ  of  assistance. 

Sloss,  J.,  Angellotti,  J.,  Henshaw,  J.,  Lorigan,  J.,  and 
Beatty,  C.  J.,  concurred. 


[Sac.  No.  1505.     In  Bank.— March  28,  1908.J 

CHARLES  SWANSTON  and  GEORGE  SWANSTON,  Re- 
spondents, V.  ANNA  B.  CLARK,  Appellant. 

Specific  Performance — Lease  with  Option  to  Purchase — Election 
TO  Purchase — Reformation. — Held,  that  the  complaint  as  amended 
states  a  cause  of  action  for  the  enforcement  of  an  option  to  pur- 
chase contained  in  a  lease,  which  plaintiff  had  elected  to  exercise 
during  the  term,  and  to  reform  the  lease  for  mutual  mistake,  in 
regard  to  the  improvements,  which  removed  all  uncertainty  in  rela- 
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tion  thereto,  though  such  uncertainty  did  not  make  the  contract 
uncertain  as  an  agreement  to  sell. 
Id. — ^Adequacy  ow  CoNsiDEEtATiON  poe  Option — Teems  of  Eental. — The 
payment  of  increased  rent  on  account  of  the  option,  and  the  pay- 
ment of  rent  in  advance  for  one  year,  was  a  sufficient  consideration 
for  the  option. 

Id. — Insufficient  Plea  or  Rescission  Price  to  Tendee — ^Absencb  of 
Offeb  to  Compensate  foe  Improvements. — A  plea  of  rescission  of 
the  option  to  purchase  prior  to  the  tender  of  purchase  money  by 
plaintiff,  is  insufficient,  where  it  admitted  the  making  of  valuable 
improvements  by  the  plaintiff  and  did  not  offer  to  compensate  the 
plaintiff  therefor,  nor  show  any  right  of  rescission  for  one  or  more 
of  the  causes  enumerated  in  section  1689  of  the  Civil  Code,  or  any 
rescission  by  consent. 

Id. — Cross-Complaint  to  Rescind  foe  Mistake  and  Peaud — Suppoet 
of  Contrary  Finding^ — Where  the  defendant  filed  a  cross-complaint 
to  rescind  the  contract  for  mistake  as  to  its  contents  induced  by 
fraudulent  representations  of  the  plaintiff,  held,  that  findings  to 
the  contrary  are  supported  by  the  evidence  and  defendant  had  no 
right  of  rescission. 

Id. — Modification  of  Judgment  foe  Conveyance — Peeedom  fbom 
Liens — ^Possession  of  Plaintiff. — Where  plaintiff  took  possession, 
the  contract  providing  for  a  conveyance  free  from  all  liens  but 
the  lease,  the  judgment  should  be  modified  so  as  not  to  charge 
defendant  with  liens  after  the  date  of  plaintiff's  possession,  other 
than  such  as  were  made  or  suffered  by  the  defendant,  as  at  her 
instance,  or  for  her  benefit. 

Id. — ^Lease  not  an  Encumbeance — Merged  in  Conveyance. — The  lease 
being  merged  in  the  conveyance  provided  for  by  the  decree,  is  not 
an  encumbrance  and  is  not  included  in  the  liens  to  be  provided 
against,  in  the  decree  for  specific  performance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County  and  from  an  order  denying  a  new  trial. 
J.  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  M.  Sims,  Albert  M.  Johnson,  and  Hiram  W.  John- 
son, for  Appellant. 

L.  T.  Hatfield,  and  A.  L.  Shinn,  for  Respondents. 

SHAW,  J. — The  record  presents  appeals  from  the  judg- 
ment and  from  an  order  denying  defendant's  motion  for  a 
new  triaL 


Digitized  by  VjOOQIC 


302  SwANSTON  V.  Clabk.  [153  Cal. 

The  action  is  to  enforce  specific  performance  of  a  written 
contract  to  sell  real  estate.  The  complaint  was  amended  four 
times  and  there  were  subsequently  two  specific  amendments 
allowed  to  the  fourth  amended  complaint.  There  is  some 
contention  by  appellant  that  the  court  erred  in  allowing  these 
amendments  and  that  there  was  error  in  overruling  demur- 
rers to  the  several  complaints  as  they  existed  prior  to  the  last 
amendment.  The  propriety  of  allowing  amendments  is  a  ques- 
tion for  the  trial  court  and  its  ruling  can  be  attacked  on 
appeal  only  for  an  abuse  of  discretion.  No  abuse  of  discre- 
tion appears.  The  result  is  that  the  sufficiency  of  the  com- 
plaint before  it  was  finally  perfected  by  the  last  amendment 
is  immaterial. 

The  complaint  as  finally  amended  states  facts  sufficient  to 
constitute  a  cause  of  action.  It  alleges  the  execution  of  the 
contract  which  is  set  out  in  full.  The  contract  consists  of  a 
lease  for  five  years  beginning  October  1,  1902,  and  of  an 
option  allowing  the  lessees  to  purchase  at  any  time  during 
the  term  of  the  lease  at  a  fixed  price  per  acre.  It  further 
shows  that  the  plaintiffs,  being  the  lessees,  had  elected  to  buy 
the  land  in  pursuance  of  the  option,  had  made  due  tender 
of  the  price  and  demanded  the  execution  of  a  deed  which  the 
defendant  refused;  that  the  contract  was  just,  fair,  and 
reasonable  as  to  the  defendant  and  that  the  price  agreed  upon 
was  in  fair  proportion  to  the  value  of  the  property ;  that  two 
clauses,  to  which  the  parties  had  agreed,  to  the  effect  that  the 
plaintiffs  were  to  allow  improvements  made  by  them  during 
their  possession  to  remain  on  the  premises,  in  case  they  failed 
to  exercise  the  option  and  buy,  and  that  plaintiffs  should  pay 
the  rent  for  the  five  years,  if  they  did  not  sooner  exercise 
the  option,  were  by  mutual  mistake  omitted  from  the  con- 
tract, and  that  by  like  mistake  a  clause  was  inserted  giving 
plaintiffs  the  right  to  remove  such  improvements  if  they  did 
not  purchase.  The  prayer  was  for  the  reformation  of  the 
contract  and  the  enforcement  of  the  defendant's  agreement 
to  sell.  The  mistakes  alleged  related  entirely  to  the  rights 
of  the  parties  in  the  event  that  the  plaintiffs  did  not  buy 
uuder  the  option,  but  chose  to  occupy  for  the  five-year  term 
under  the  lease.  If  material  to  the  case  at  all,  it  was  only 
for  the  purpose  of  showing  that  the  real  contract  made  was 
fair,  just,   and  reasonable,   and,   so  far  as  the   option  was 
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concerned,  supported  by  a  valuable  consideration.  The  facts 
alleged  show  the  occurrence  of  a  mutual  mistake.  We  do 
not  think  there  is  any  ambiguity  or  uncertainty  in  the  com- 
plaint as  amended.  The  contract,  as  written,  was  sufficiently 
certain  on  its  face  to  support  a  suit  for  performance.  The 
ambiguity  as  to  the  two  repugnant  clauses,  the  one  allowing 
the  removal  of  the  improvements,  the  other  requiring  that 
they  remain  if  the  option  was  not  exercised,  did  not  make  the 
contract  uncertain  as  an  agreement  to  sell.  Furthermore,  if 
it  was  uncertain  in  the  condition  in  which  it  stood  as  originally 
executed,  the  uncertainties  were  all  removed  by  the  refor- 
mation which  the  court  directed. 

The  defendant,  in  her  answer,  attempted  to  allege  that 
the  contract  had  been  rescinded  by  her  prior  to  the  tender 
by  the  plaintiffs.  The  demurrer  was  properly  sustained  to 
this  part  of  the  answer.  It  did  not  aver  an  offer  to  repay 
the  plaintiffs  the  moneys  expended  by  them  in  improvements 
on  the  land,  but  only  to  repay  the  moneys  '*paid  her  by 
them"  and  '*to  restore  everything  received  by  her  under  that 
agreement."  The  complaint  alleges  the  making  of  valuable 
improvements  by  the  plaintiffs  on  the  faith  of  the  option  to 
purchase.  This  special  answer  did  not  deny  the  making  of 
these  improvements  and  it  cannot  be  said  that  the  improve- 
ments had  been  ''received"  by  the  defendant.  Hence,  the 
offer  to  restore,  as  alleged  in  the  answer,  did  not  include 
an  offer  to  compensate  the  plaintiffs  for  the  moneys  expended 
by  them  in  improving  the  property  and  was  insufficient  to 
accomplish  a  rescission.  Again,  a  party  to  a  contract  cannot 
rescind  at  his  pleasure,  but  only  for  some  one  or  more  of 
the  causes  enumerated  in  section  1689  of  the  Civil  Code.  One 
seeking  to  rescind  a  contract,  or  to  enforce  a  rescission  which 
he  claims  he  has  effected  in  the  manner  provided  in  section 
1691  of  the  Civil  Code,  must  allege  facts  showing  that  he 
had  good  right  to  rescind,  and  for  what  cause  a  rescission 
had  taken  place,  or  that  a  rescission  had  been  made  by  con- 
sent. (18  Ency.  of  Plead.  &  Prac.,  pp.  802,  803,  804.)  The 
same  rule  controls  where  a  rescission  is  averred  as  a  defense. 
(18  Ency.  of  Plead.  &  Prac,  p.  844;  Bruck  v.  Tucker,  42  Cal. 
353;  Miller  v.  Fulton,  47  Cal.  146;  Dorris  v.  Sullivan,  90  Cal. 
286,  [27  Pac.  216] ;  Kent  field  v.  Hayes,  57  Cal.  411;  Argnello 
v.  Bours,  67  Cal.  450,  [8  Pac.  49] ;  Swasey  v.  Adair,  88  Cal. 
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182,  [25  Pac.  1119].)  The  special  defense  does  not  aver  any 
facts  in  regard  to  defendant's  right  to  rescind  and  does  not 
show  a  rescission  by  consent.    It  is  therefore  insufficient. 

The  court  did  not  err  in  adjudging  that  the  defendant 
should  convey  the  land  free  from  all  liens  and  encumbrances. 
The  contract  provided  that  she  should  convey  it  free  from  all 
liens  and  encumbrances,  **  except  such  as  may  be  created  by 
the  terms  of  this  instrument  as  a  lease  of  said  premises."  The 
conveyance  of  the  property  to  the  plaintiffs  in  fee  would 
effect  a  complete  merger  of  the  two  estates,  and  the  lease 
would  not  thereafter  be  an  encumbrance.  The  execution  of 
the  deed  by  the  defendant  would  be  a  complete  perform- 
ance so  far  as  the  lease  was  concerned.  The  contract,  as 
reformed,  did  not  contemplate  or  provide  that  she  should 
retain  any  right  or  interest  under  the  lease  after  she  had 
conveyed  in  pursuance  of  the  option,  even  if  it  did  not  have 
that  effect  before  reformation.  The  lease,  therefore,  did  not 
constitute  an  encumbrance  within  the  scope  of  the  covenants 
in  a  grant  deed.  We  cannot,  upon  these  appeals,  take  notice 
of  any  liens  for  reclamation  district  taxes  that  may  have 
accrued  after  the  trial.  The  defendant,  it  may  be  observed, 
could  have  escaped  that  liability  at  any  time  by  performing 
before  the  liens  accrued.  The  statement  in  the  record  relating 
to  the  motion  made  by  defendant  to  amend  the  judgment  so 
as  to  except  such  liens,  and  the  order  denying  the  same,  show 
that  the  judgment  was  entered  before  the  motion  and  order 
were  made.  It  was  therefore  an  order  made  after  final  judg- 
ment and  it  cannot  be  reviewed  on  appeal  from  the  judgment 
itself.  The  defendant  did  not  appeal  from  the  order.  As  to 
the  liens  for  ordinary  taxes,  which  may  be  presumed  to  have 
accrued  between  the  time  of  plaintiffs'  tender,  in  January, 
1903,  and  the  date  of  the  entry  of  the  judgment,  in  January, 
1905,  it  is  sufficient  to  say  that  the  defendant,  having  refused 
to  accept  the  money  and  make  the  deed  as  the  judgment 
declares  she  should  have  done,  is  in  no  position  to  complain 
of  the  consequence  of  her  own  breach  of  contract. 

After  the  last  amendment  of  the  complaint,  defendant  filed 
a  cross-complaint  to  rescind  and  cancel  the  contract,  as  signed, 
on  the  ground  that  it  was  executed  under  a  mistake  as  to  its 
contents,  induced  by  fraildulent  representations  of  the  plain- 
tiffs.    The  mistakes  so  alleged  were  not  the  same  as  those 
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alleged  in  the  amended  complaint.  Certain  other  conditions, 
it  was  alleged,  were  intended  to  have  been  inserted  in  the 
contract,  but  were  omitted  because  of  the  fraudulent  misrep- 
resentations of  the  plaintiffs  and  the  mistake  of  the  defendant 
caused  thereby.  The  court  found  that  these  allegations  of  the 
cross-complaint  as  to  fraud  and  mistake  were  untrue,  and  the 
finding  is  sustained  by  the  evidence.  ,As  it  thus  appears  that 
there  was  no  just  ground  for  the  rescission  asked  for,  it  is 
immaterial  whether  the  court  was  right  or  wrong  in  its  rulings 
concerning  the  admission  of  evidence  relating  to  the  circum- 
stances attending  the  service  of  the  notice  of  rescission.  The 
notice  itself  was  introduced  in  evidence  and  the  time  of  its 
service  was  shown  without  conflict.  This  also  disposes  of  the 
objection  that  the  plaintiffs'  offer  of  performance  was  made 
after  the  notice  of  rescission  was  served.  As  the  cause  of 
rescission  as  alleged  did  not  exist,  the  defendant  had  no  right 
to  rescind  and  her  attempt  to  do  so  did  not  affect  the  right 
of  the  plaintiffs  to  have  specific  performance. 

Prior  to  the  execution  of  the  contract,  the  plaintiffs  were 
occupying  the  lands  under  a  previous  lease,  which,  by  its 
terms,  did  not  expire  until  January  1,  1903.  Inasmuch  as 
there  was  no  cause  shown  for  a  rescission,  the  plaintiffs  had 
the  whole  of  the  term  in  which  to  exercise  their  option,  and 
the  question  whether  they  were  technically  in  possession  of 
the  premises  under  the  new  lease-  immediately  upon  its  exe- 
cution, or  whether  they  continued  to  hold  under  the  old  lease 
imtil  October  1,  1902,  when  the  new  term  was  to  begin,  is 
entirely  immaterial.  The  new  lease  provided  that  the  plain- 
tiffs should  have  immediate  possession,  and  could  make  any 
use  of  the  land  they  saw  fit.  The  prior  lease  forbids  any  waste 
or  alterations  without  the  lessor's  consent.  The  plaintiffs, 
immediately  after  the  execution  of  the  new  lease,  and  because 
of  their  having  procured  the  option  to  purchase,  began  cer- 
tain improvements  which  they  would  not  have  made  under 
the  old  lease.  They  had  the  right  to  do  this  in  reliance  on  the 
contract,  and  if  the  defendant  desired  to  rescind  the  contract, 
and  had  the  right  to  do  so,  she  would  have  been  reqidred  to 
compensate  them  for  the  improvements  thus  made. 

In  October,  1903,  while  the  case  was  on  trial  and  before 
the  last  amendment  to  the  complaint  was  proposed  or  filed, 
the  court  refused  to  allow  the  defendant  to  introduce  evidence 
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relating  to  a  mistake  in  the  terms  of  the  agreement.  This  was 
not  error.  At  that  time,  so  far  as  the  record  shows,  there  was 
no  issue  upon  the  suhgect  of  mistake  and  the  evidence  was 
irrelevant. 

The  claim  that  there  was  no  sufficient  consideration  to  sup- 
port the  option,  as  a  contract,  is  not  sustainable.  There  was 
evidence  to  the  effect  that  the  plaintiffs  agreed  to  pay  rent  at 
a  higher  rate  than  they  considered  it  worth,  because  of  the 
fact  that  they  were  obtaining  an  option.  This  rent  was  paid 
for  one  year  in  advance,  the  rent  for  the  last  three  months 
of  the  old  lease  was  canceled,  and  the  rent  accruing  under  the 
old  lease  from  July  1  to  October  1,  1902,  although  not  due 
until  January  1,  1903,  was  paid  at  the  time  of  the  execution 
of  the  new  lease.  All  this  constituted  a  sufficient  considera- 
tion for  the  option. 

Many  other  assignments  of  error  are  made  by  the  appellant 
which  are  included  in  and  disposed  of  by  the  foregoing  con- 
clusions. Other  errors  are  urged  but  they  are  of  so  trivial 
a  nature  that  we  do  not  think  it  necessary  to  discuss  them. 
They  could  not  under  any  circumstances  have  been  injurious 
to  the  defendant. 

The  judgment  and  order  are  affirmed. 

Angellotti,  J.,  Sloss,  J.,  Henshaw,  J.,  Lorigan,  J.,  and  Mc- 
Farland,  J.,  concurred. 

A  rehearing  was  denied,  and  the  following  modification  in 
the  decree  was  ordered  by  the  court  on  petition  for  rehearing 
April  27,  1908:— 

THE  COURT. — ^Upon  further  consideration  of  this  cause, 
pending  an  application  for  rehearing,  we  are  of  the  opinion 
that,  inasmuch  as  the  plaintiffs,  ever  since  January  14,  1903, 
have  been  in  possession  of  the  land,  receiving  all  income,  use, 
and  profit  thereof  and  being  under  no  obligation  to  pay  rent 
to  the  defendant  after  that  date,  it  would  not  be  equitable 
to  compel  the  defendant  to  pay  the  taxes  and  other  encum- 
brances created  since  that  date  and  not  made  or  suffered  by 
her,  or  at  her  instance,  or  for  her  benefit.  (See  Miller  v. 
Corey,  15  Iowa,  166 ;  Farher  v.  Purdy,  69  Mo.  601 ;  HaU  v. 
Denckla,  28  Ark.  515;  Pomeroy  v.  Bell,  118  Cal.  635,  [50  Pac. 
683];  Miiler  v.  Waddingham,  91  Cal.  381,   [27  Pac.  750].) 
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The  opinion  hereinbefore  rendered,  so  far  as  it  is  contrary 
to  this  conclusion,  is,  to  that  extent,  modified. 

The  judgment  of  the  court  below  is  modified  by  altering 
the  clause  providing  for  the  execution  of  a  deed  by  the  de- 
fendant so  that  said  clause  shall  read  as  follows:  ''Within 
fifteen  days  after  notice  of  the  entry  of  this  decree  make, 
execute  and  deliver  to  the  plaintiffs,  or  to  the  clerk  of  the 
superior  court  for  the  plaintiffs,  a  deed  conveying  to  the 
plaintiffs,  their  heirs  and  assigns,  the  premises  hereinafter 
described,  free  from  all  liens  and  encumbrances  existing  upon 
or  against  the  same  o^i  January  14, 1903,  or  created  thereafter 
hy  the  defendant,  or  at  her  instance,  or  for  her  benefit/' 

As  thus  modified,  and  in  all  other  respects,  the  judgment  is 
affirmed.  The  appellant  shall  not  recover  costs  of  appeal 
herein. 


[Sac.  No.  1444.    In  Bank.— April  1,  1908.] 

GREAT   WESTERN    GOLD    COMPANY,    Respondent,   v. 
JAMES  J.  CHAl^ffiERS,  AppeUant 

Appeal  —  Ordee  Refusing  New  Trial  —  Questions  Reviewable  on 
Appeal. — Upon  an  appeal  from  an  order  denying  a  new  trial,  the 
appellate  court  is  limited  in  its  review  of  the  action  of  the  trial 
court  to  the  grounds  upon  which  such  a  motion  may  be  based,  and 
upon  which  the  new  trial  was  asked.  Questions  relating  to  the 
sufficiency  of  the  complaint,  rulings  upon  demurrers,  and  the  suffi- 
ciency of  the  findings  to  support  the  judgment,  cannot  be  consid- 
ered on  such  an  appeal. 

Id. — Failure  to  Find — Decision  Against  Law — Grounds  op  Motion 
FOR  Nem"  Trial. — The  failure  of  the  trial  court  to  make  a  finding 
of  fact  upon  a  material  issue  renders  the  decision  one  against 
law,  and  error  in  overruling  a  motion  for  a  new  trial  made  on 
that  ground  may  be  reviewed  on  appeal  from  the  order.  But  in 
the  absence  of  anything  in  the  record  to  show  that  the  motion  for 
new  trial  was  made  on  such  ground,  it  cannot  on  appeal  be  pre- 
sumed that  it  was. 

Id. — Notice  of  Intention — ^Record  on  Appeal. — It  is  not  essential  that 
the  notice  of  intention  to  move  for  a  new  trial  should  be  incor- 
porated in  the  statement  or  bill  of  exceptions,  but  for  purposes  of 
review  on  appeal,  it  is  es:'cntial  that  it  should  appear  by  the  record 
that  the  firround  for  a  new  trial  presented  on  appeal  was  presented 
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by  the  motion  in  the  trial  court.  The  record  being  otherwise  silent 
npon  the  matter,  this  may  be  made  to  appear  by  proper  specifica- 
tion of  error  in  the  statement  or  bill  of  exceptions;  but  the  mere 
general  specifications  that  the  court  erred  in  rendering  judgment 
as  it  did  are  not  sufllcient  to  constitute  such  a  showing. 

Id. — Agency — Accounting — Findings  as  to  Damages — Judgment. — In 
an  action  against  an  agent  for  an  accounting  and  for  damages 
arising  out  of  several  alleged  transactions,  where  the  findings  show 
the  damages  arising  from  a  particular  transaction  in  the  sum  of 
forty  thousand  dollars,  and  the  amount  of  the  further  damages 
arising  from  the  other  transactions  specifically  alleged,  a  judgment 
rendered  in  favor  of  the  plaintiff  for  the  sum  of  forty  thousand 
dollars,  without  anything  by  which  the  sum  awarded  can  be  made 
referable  to  any  one  or  more  of  the  particular  transactions  alleged, 
cannot  be  assailed  for  a  failure  to  find  upon  an  issue  of  fact. 

Id. — Fraudulent  Option  to  Purchase  Taken  by  Agent — ^Liabilitt 
OF  Agent  roR  Excess  over  Actual  Purchase  Price. — ^Where  an" 
agent,  as  the  result  of  a  fraudulent  conspiracy  between  himself  and 
the  vendor,  takes  an  option  to  purchase  certain  property  for  his  prin- 
cipal for  an  amount  in  excess  of  the  actual  selling  price  agreed 
upon  by  him  and  the  vendor,  the  principal,  after  acquiring  knowl- 
edge of  the  facts,  is  not  required  to  rescind,  but  may  execute  the 
option  by  paying  the  vendor  the  full  purchase  price  expressed 
therein,  and  may  hold  the  agent  liable  for  the  difference  betweeji 
the  amount  so  paid  and  the  price  at  which  the  property  was  actually 
acquired  by  the  agent. 

Pleading — Accord  and  Satisfaction — ^Release. — The  defenses  of  ac- 
cord and  satisfaction  and  of  release  are  afiirmative  defenses  and 
must  be  pleaded  by  the  defendant. 

APPEAL  from  an  order  of  the  Superior  Court  of  Shasta 
County  refusing  a  new  trial.    Charles  M.  Head,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  A.  Garter,  and  Milton  S.  Hamilton,  for  Appellant. 

Pickel,  Crocker  &  Tourtellot,  Sweeney  &  Tillotson,  George 
0.  Perry,  and  Morrison,  Cope  &  Brobeek,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  by  defendant  from 
an  order  denying  his  motion  for  a  new  trial. 

The  complaint  as  originally  filed  was  for  an  accounting, 
and  for  judgment  for  such  amount  as  should  be  found  due 
plaintiff  thereon.  It  was  alleged  that  defendant  as  the  agent 
and  general  manager  of  plaintiff  in  Shasta  County,   Call- 
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fomia,  received  large  sums  of  money  for  the  transaction  of 
the  business  of  plaintiff,  and  for  the  purpose  of  purchasing 
for  plaintiff  certain  mining  properties,  and  failed  to  account 
for  the  same  and  converted  a  large  portion  thereof  to  his  own 
use.  Various  transactions  relative  to  the  Vandevere  group 
of  mines,  the  Murray  mine,  and  the  Roan  and  Putney  mines, 
whereby  defendant  improperly  obtained  from  plaintiff  and 
converted  to  his  own  use  sums  aggregating  eleven  thousand 
seven  hundred  dollars,  were  alleged.  It  was  further  alleged 
that  on  or  about  September  20,  1902,  defendant,  while  acting 
as  the  agent  and  trustee  of  plaintiff,  was  directed  to  proceed 
to  Salt  Lake  City  and  purchase  or  procure  for  plaintiff  a 
contract  for  certain  mines  in  Shasta  County  known  as  the 
Afterthought,  for  not  exceeding  one  hundred  and  fifty  thou- 
sand dollars;  that  acting  under  said  instructions,  defendant 
proceeded  to  Salt  Lake  City,  and,  for  the  purpose  of  defraud- 
ing plaintiff  in  the  matter  of  said  purchase,  entered  into  an 
agreement  and  conspiracy  with  one  Snyder  and  one  Mitchell, 
whereby  Snyder  was  to  take  the  title  to  said  mines  from 
the  owner,  one  Tarbet,  for  ninety  thousand  dollars,  and  Sny- 
der was  thereupon  to  give  plaintiff  an  optional  contract  for 
the  purchase  for  one  hundred  and  fifty  thousand  dollars ;  that 
plaintiff,  without  knowledge  of  said  conspiracy,  accepted  the 
contract  from  Snyder  at  the  suggestion  of  defendant,  and 
paid  thereon  to  Snyder  twenty  thousand  dollars  as  a  first 
payment  (ten  thousand  dollars  of  which  was  divided  between 
defendant,  Snyder,  and  Mitchell),  the  balance  to  be  paid, 
ninety  thousand  dollars  on  September  20,  1903,  and  forty 
thousand  dollars  on  March  20,  1904.  During  the  trial,  the 
complaint  was  amended  by  adding  an  allegation  that  there- 
after plaintiff  paid  on  said  contract  to  Snyder  the  sum  of 
one  hundred  and  ten  thousand  dollars  in  full  payment  and 
discharge  of  the  same,  making  in  all  the  sum  of  one  hundred 
and  thirty  thousand  dollars  paid  thereon,  whereby  there  was 
lost  to  plaintiff  and  plaintiff  was  damaged  by  reason  of  said 
fraudulent  agreement  and  conspiracy  in  the  full  sum  of  forty 
thousand  dollars.  This  allegation  was  apparently  deemed 
denied.  The  trial  court  found  in  accord  with  the  allegations 
of  the  complaint  as  thus  amended,  in  regard  to  the  After- 
thought transaction,  as  well  as  in  regard  to  the  other  transac- 
tions alleged,  and,  plaintiff  waiving  all  claims  except  the  right 
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to  recover  forty  thousand  dollars,  rendered  judgment  against 
defendant  for  that  sum. 

This  being  simply  an  appeal  from  the  order  denying  the 
motion  for  a  new  trial,  some  of  the  points  made  by  learned 
counsel  for  appellant  in  their  briefs  cannot  be  considered. 
Upon  an  appeal  from  an  order  denying  a  new  trial,  the  appel- 
late court  is  limited  in  its  review  of  the  action  of  the  trial 
court  to  the  grounds  upon  which  such  a  motion  may  be  based 
(Code  Civ.  Proc,  sec.  657),  and  upon  which  the  new  trial 
was  asked.  It  is  well  established  that  questions  relating  to 
the  sufficiency  of  the  complaint,  rulings  upon  demurrers,  and 
the  sufficiency  of  the  findings  to  support  the  judgment,  can- 
not be  considered  on  such  an  appeal.  {Swift  v.  Occidental 
M.  Co,,  141  Cal.  161,  [74  Pac.  700] ;  Holmes  v.  Warren,  145 
Cal.  457,  [78  Pac.  934] ;  Brownlee  v.  Reiner,  147  Cal.  641, 
[82  Pac.  324] ;  County  Bank  v.  Jack,  148  Cal.  438,  [113  Am, 
St.  Rep.  285,  83  Pac.  705] ;  Wheeler  v.  Bolton,  92  Cal.  167, 
[28  Pac.  558] ;  Brison  v.  Brison,  90  Cal.  323,  [27  Pac.  186].) 
The  failure  of  the  trial  court  to  make  a  finding  of  fact  upon 
a  material  issue  renders  the  decision  one  against  law,  and 
error  in  overruling  a  motion  for  a  new  trial  made  on  that 
ground  may  be  reviewed  on  appeal  from  the  order.  {Swift 
V.  Occidental  M.  Co.,  141  Cal.  161,  [74  Pac.  700].)  There 
is,  however,  nothing  in  the  record  to  indicate  that  any  such 
failure  was  a  ground  of  the  motion  made  in  the  lower  court. 
The  notice  of  intention  to  move  for  a  new  trial  was  not  incor- 
porated in  the  statement  or  biU  of  exceptions,  and  it  was  not 
essential  that  it  should  be,  but  it  is  essential  to  our  right  to 
review  the  action  of  a  trial  court  on  motion  for  new  trial, 
that  it  should  appear  by  the  record  that  the  ground  for  a 
new  trial  presented  here  was  presented  by  the  motion  in  the 
trial  court  The  record  being  otherwise  silent  upon  the  mat- 
ter, this  may  be  made  to  appear  by  proper  specification  of 
error  in  the  statement  or  biU  of  exceptions  {Pico  v.  Cohn, 
78  Cal.  384,  [20  Pac.  706] ;  Williams  v.  Eawley,  144  Cal.  99, 
[77  Pac.  762] ) ;  but  manifestly  the  mere  general  specifications 
that  the  court  erred  in  rendering  judgment  for  plaintiff  and 
against  defendant  are  not  sufficient  to  constitute  such  a  show- 
ing. Upon  the  record  before  us,  we  cannot  assume,  for  the 
purpose  of  reviewing  the  action  of  the  trial  court,  that  one 
of  the  grounds  specified  on  the  motion  in  the  lower  court  was  . 
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that  the  decision  was  against  law.  Regardless  of  what  we 
have  said  upon  this  point,  however,  it  is  not  pointed  out  by 
counsel  wherein  the  trial  court  failed  to  make  a  finding  upon 
any  material  issue.  The  point  in  this  connection  appears  to 
be  that  the  judgment  being  only  for  forty  thousand  dollars, 
while  the  findings  show  not  only  the  forty  thousand  dollars' 
damage  arising  from  the  Afterthought  transaction,  but  also 
eleven  thousand  seven  hundred  dollars'  damage  arising  from 
the  other  transactions  specifically  alleged,  there  is  nothing  by 
which  the  sum  awarded  can  be  made  referable  to  any  one  or 
more  of  the  particular  transactions'  alleged.  This  clearly  does 
not  show  a  failure  to  find  upon  any  issue  of  fact.  Upon  the 
record  here,  we  are  therefore  limited  to  a  consideration  of  the 
contention  that  the  evidence  was  insufficient  to  support  the 
material  findings  of  fact,  and  the  alleged  errors  of  law  com- 
mitted by  the  trial  court  in  ruling  upon  evidence.  It  is  fur- 
ther clear  that  only  those  fiiidings  and  alleged  errors  that 
are  material  to  the  Afterthought  transaction  need  be  consid- 
ered here,  for  if  the  action  of  the  trial  court  in  regard  to  that 
matter  was  free  from  error,  it  is  apparent  that  the  judgment 
would  have  been  the  same  as  it  is,  even  though  the  findings 
upon  all  the  other  matters  had  been  in  favor  of  defendant. 
(Robinson  v.  Placerville  etc,  R.  R.  Co.,  65  Cal.  266,  [3  Pac. 
878] ;  White  v.  Douglass,  71  Cal.  119,  [11  Pac.  860].) 

There  is  ample  support  in  the  pleadings  and  evidence  for 
the  findings  in  accord  with  the  allegations  of  the  original 
complaint  as  to  the  Afterthought  transaction,  and  also  for  the 
findings  in  accord  with  the  allegations  of  the  amendment 
relative  to  the  subsequent  payment  by  plaintiff  of  the  further 
sum  of  one  hundred  and  ten  thousand  dollars  in  full  pay- 
ment of  the  amount  due  under  the  Snyder  option,  as  reduced 
by  stipulation  of  the  parties.  It  is  earnestly  contended  that 
the  finding  as  to  the  damage  resulting  to  plaintiff  therefrom, 
which  is  as  follows:  ** whereby  there  was  lost  to  said  plain- 
tiff, and  plaintiff  was  damaged  by  reason  of  said  fraudulent 
agreement  and  conspiracy  and  acts  upon  the  part  of  said 
defendant  in  the  full  sura  of  forty  thousand  dollars  ($40,- 
000),"  is  not  sustained  by  the  evidence.  This  finding  appears 
to  have  been  attacked  by  proper  specification  of  insufficiency 
of  evidence  to  support  it.  The  contention  in  this  behalf  is 
hased  on  the  fact  alleged  to  have  been  shown  by  the  evidence 
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that  all  the  money  paid  to  Snyder  by  plaintiff  on  account 
of  such  transaction,  except  the  twenty  thousand  dollars,  paid 
at  the  time  of  the  giving  of  the  option, — ^viz. :  one  hundred  and 
ten  thousand  dollars, — ^was  paid  after  plaintiff  had  obtained 
full  knowledge  of  the  fraudulent  conspiracy  between  defend- 
ant, Snyder,  and  Mitchell ;  and  it  is  also  claimed  that,  although 
plaintiff  to  obtain  the  property  covered  by  the  option  paid 
forty  thousand  dollars  more  than  it  would  have  paid  if  it  had 
not  been  for  the  wrongful  and  fraudulent  acts  of  its  agent,  if 
any  injury  was  caused  plaintiff  in  the  matter,  it  was  caused 
solely  by  the  payment  voluntarily  made  by  plaintiff  with  full 
knowledge  of  all  the  facts.  We  are  unable  to  see  how  defend- 
ant can  be  heard  to  assert  that  this  loss  was  not  caused  by 
his  wrongful  acts.  By  reason  of  his  willful  and  fraudulent 
breach  of  trust,  plaintiff  had  accepted  an  option  to  purchase 
for  one  hundred  and  fifty  thousand  dollars  property  which 
it  desired  to  acquire  and  for  which  it  was  willing  to  pay,  if 
necessary,  as  much  as  that  sum,  when,  as  a  matter  of  fact, 
the  purchase  price  to  the  defendant  was  only  ninety  thousand 
dollars,  and  plaintiff,  but  for  the  fraudulent  acts  of  defendant 
in  regard  thereto,  would  have  been  given  an  option  to  acquire 
the  property  for  a  consideration  of  ninety  thousand  dollars. 
If,  by  reason  of  such  acts,  it  paid  more  than  ninety  thousand 
dollars  for  the  property,  it  was  necessarily  damaged  thereby 
to  the  extent  of  the  difference  between  ninety  thousand  dol-^ 
lars  and  the  sum  actually  paid.  Admittedly,  plaintiff,  desir- 
ing to  have  the  property,  was  not  required  to  rescind  upon 
discovery  of  the  fraud.  Nor  was  it  required  to  resort  to  an 
action  to  compel  a  conveyance  upon  payment  of  ninety  thou- 
sand dollars.  Notwithstanding  knowledge  of  the  fraud  on  the 
part  of  plaintiff,  the  result  of  such  action  might  be  in  some 
degree  uncertain,  and  plaintiff  was  not  required  to  take  the 
chance  of  thus  losing  the  opportunity  of  purchasing  the  prop- 
erty. It  is  not  disputed  that  a  party  thus  defrauded  may 
upon  discovery  of  the  fraud  complete  his  contract,  and  then 
maintain  an  action  for  the  damages  caused  him  thereby.  Such 
damage  in  the  case  at  bar,  it  appears  very  clear  to  us,  was 
the  amount  of  the  difference  between  the  price  which  plaintiff 
was  required  to  pay  to  complete  the  contract  and  acquire  the 
property,  and  the  sum  for  which  defendant  and  his  confed- 
erates actually  acquired  the  option.     (See  King  v.  West,  4i 
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Gal.  628;  Colman  v.  Sarraille,  142  Gal.  642,  [76  Pac.  486].) 
It  does  not  assist  defendant,  in  his  contention  that  the  evi- 
dence is  insufScient  to  sustain  the  finding  of  forty  thousand 
dollars  damage,  that  plaintiff  obtained  a  reduction  of  twenty 
thousand  dollars  on  the  original  price  from  Snyder,  thereby 
reducing  the  amount  of  damage  from  sixty  thousand  dollars 
to  forty  thousand  dollars.  By  the  contrivance  of  defendant 
and  for  the  purpose  of  enabling  him  to  profit  at  the  expense 
of  his  principal,  the  property  which  plaintiff  desired  to  ac- 
quire had  been  placed  within  the  control  of  Snyder,  and 
plaintiff  could  not  obtain  the  same  without  acceding  to  the 
demands  of  Snyder  under  the  option  given,  except  by  resort- 
ing to  an  action  against  him  to  compel  a  conveyance,  which 
might  well  turn  out  to  be  impracticable  or  without  efficacy. 
This  chance  of  losing  the  property  it  was  not  required  to 
take.  It  had  the  clear  right  to  pay  Snyder  the  full  amount 
of  the  one  hundred  and  thirty  thousand  dollars  that  remained 
due  on  the  option,  and  then  maintain  an  action  against  the 
defendant  for  the  sixty  thousand  dollars'  loss  which  would 
thus  have  been  caused,  and  the  only  effect  of  obtaining  from 
Snyder  a  reduction  of  twenty  thousand  dollars  on  the  amount 
to  be  paid  to  obtain  the  property,  so  far  as  the  amount  of 
damage  caused  by  defendant's  acts  was  concerned,  was  to 
reduce  the  amount  of  damage  by  twenty  thousand  dollars  to 
defendant's  benefit.  It  still  remained  that  plaintiff  was  dam- 
aged by  the  acts  of  defendant  in  the  sum  of  forty  thousand 
dollars. 

It  is  urged  that  the  acceptance  by  plaintiff  of  the  proposi- 
tion of  Snyder  to  accept  twenty  thousand  dollars  less  than 
the  amount  originally  named  as  the  purchase  price  in  the 
option,  and  the  payment  by  it  to  Snyder  of  the  one  hundred 
and  ten  thousand  dollars  thereunder,  had  the  effect  to  release 
the  defendant  from  all  liability  for  damages  **upon  the  prin- 
ciples governing  accord  and  satisfaction,"  and  that  in  any 
event  defendant  was  released  from  all  claim  of  damage  by 
what  is  said  to  have  been  a  release  of  Snyder,  a  joint  tort- 
feasor. It  is  not  necessary  to  discuss  on  its  merits  either  of 
these  points,  for  it  is  clear  that  neither  is  available  to  defend- 
ant on  this  appeal.  So  far  as  the  facts  upon  which  defendant 
relies  in  this  behalf  are  shown  by  the  complaint  as  amended 
and  the  findings  of  the  trial  court,  it  is  only  necessary  ta 
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again  state  that  the  question  of  the  sufficiency  of  the  com- 
plaint and  findings  to  support  the  judgment  cannot  be  con- 
sidered on  an  appeal  from  an  order  denying  a  new  triaL 
Neither  the  defense  of  accord  and  satisfaction  nor  that  of 
release,  both  of  which  are  affirmative  defenses,  was  pleaded 
by  defendant  in  the  lower  court,  and  there  is  no  finding  of 
fact  relative  to  the  matter,  other  than  the  finding  in  accord 
with  the  allegations  of  the  amendment  to  the  complaint  which 
we  have  already  set  forth.  Except  as  to  the  damage  thereby 
found  to  have  been  suffered  by  plaintiff  by  reason  of  defend- 
ant's acts,  this  finding  was  not  attacked  by  any  specification 
of  insufficiency  of  evidence  to  sustain  it,  and  the  evidence 
shows  it  to  be  in  accord  with  the  undisputed  evidence  given 
on  the  trial. 

Only  three  alleged  errors  in  rulings  on  evidence  are  pointed 
out  in  appellant's  briefs.  The  first  two  rulings  claimed  to  be 
erroneous  could  not  by  any  possibility  have  affected  the  result 
as  far  as  the  Afterthought  transaction  was  concerned,  and 
it  is  unnecessary  to  determine  whether  they  were  technically 
wrong.  The  third  ruling  was  one  excluding  certain  documen- 
tary evidence  offered  by  defendant.  The  evidence  so  offered 
was  clearly  immaterial  and  irrelevant  to  any  issue  in  the  case, 
and  the  ruling  of  the  lower  court  was  correct. 

The  order  denying  a  new  trial  is  affirmed. 

Shaw,  J.,  McFarland,  J.,  Lorigan,  J.,  Henshaw,  J.,  Sloss,  J., 
and  Beatty,  C.  J.,  concurred. 


[8.  F.  No.  4355.     In  Bank.— April  1,  1908.] 

H.  MAY  PP:AESALL  et  al..  Respondents,  v.  JAMES  B. 
HENRY  et  al.,  Appellants. 

Specific  Performance — Contract  for  Sale  and  Exchange  of  Lands — 
Modifications — Substituted  Oral  Agreement — Novation — ^Paet 
Performance. — In  an  action  for  specific  performance  of  a  contract 
for  the  sale  and  exchange  of  lands,  though  an  unexecuted  oral 
modification  of  the  original  written  contract  cannot  be  enforced; 
yet,  where  it  appears  that  the  oral  agreement  was  substituted  by 
novation  in  the  place  and   stead  of   a  canceled  written   contract. 
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and  that  it  provided  different  terms,  and  was  fully  performed  on 
plaintiff's  part,  by  conveyance  of  the  lands  belonging  to  him,  he 
can  enforce  the  substituted  oral  agreement  according  to  its  terms. 

Id. — CtoNSTRucTiON  OF  Code  —  Substituted  Oral  Agreement  not  a 
Modification. — An  oral  agreement  substituted  by  novation  for  a 
former  written  contract,  is  not  an  oral  modification  of  the  written 
contract  within  the  meaning  of  section  1698  -of  the  Civil  Code, 
provided  the  substituted  oral  agreement  is  valid  and  enforceable. 

Id. — Statement  of  Fraud — Part  Performance — Acceptance  op  Con- 
veyances FROM  Plaintifi'S  BY  DEFENDANTS — ESTOPPEL. — Where  the 
only  question  is  as  to  the  validity  of  the  substituted  oral  agree- 
ment under  the  statute  of  frauds,  and  it  appears  that  the  convey- 
ance made  by  the  plaintiffs  to  defendants  was  accepted  under  the 
new  contract,  notwithstanding  the  fact  that  it  was  agreed  to  bo 
made  under  the  former  written  contract,  the  defendants  are  estopped 
from  claiming  that  such  conveyance  was  not  made  in  part  perform- 
ance of  the  terms  of  the  substituted  oral  contract,  and  that  the  new 
contract  was  void  under  the  statute  of  frauds. 

Id. — Equitable  Basis  of  Part  Performance — Prior  Written  Obliga- 
tion.— The  rule  as  to  part  performance  of  an  oral  contract  for  sale 
or  exchange  of  lands,  is  based  entirely  on  equitable  considerations; 
and  there  is  no  hard  and  fast  rule  under  which  the  existence  of  a 
prior  vnitten  obligation  bars  all  inquiry  on  the  subject.  It  is  suffi- 
cient that,  under  the  circumstances  of  the  particular  case,  the  act 
of  part  performance  is  referable  to  the  oral  contract. 

Id. — Oral  Contract  to  Exchange  Lands — ^Part  Performance  by 
Plaintiffs — ^Legal  Defense — ^Rulb  in  Equity. — ^Where  an  oral 
contract  for  the  exchange  of  lands  has  been  performed  by  the  plain- 
tiff only,  though  the  defendants  would  have  a  legal  defense  to  an 
action  "against  them  on  the  contract,  yet  the  rule  in  equity  is  that 
where  there  is  an  oral  agreement  by  the  terms  of  which  each  party  is 
to  convey  lands  to  the  other,  a  conveyance  by  one  party  on  the 
faith  of  the  agreement  constitutes  such  part  performance  as  will 
for  the  purpose  of  an  action  for  specific  performance  take  the  whole 
case  out  of  the  operation  of  the  statutes  of  fraud. 

Id. — Consideration  of  Oral  Contract — Settlement  of  Disputes. — ^A 
sufficient  consideration  for  the  oral  contract  appeared  from  evidence 
sustaining  the  finding  of  the  court  that  it  was  based  upon  the 
existence  and  settlement  of  disputes  between  the  parties. 

Id. — Evidence — ^Want  of  Consideration  for  Written  Contracts — 
Support  of  Pleading. — Where  the  defendants  in  their  cross-com- 
plaint relied  upon  the  previous  written  contracts,  the  plaintiffs  in 
support  of  their  answer  to  the  cross-complaint,  were  properly  allowed 
to  introduce  evidence  as  to  a  want  of  consideration  therefor. 

Id. — Oral  Evidence  to  Explain  Ambiguity. — Oral  evidence  was  admis- 
sible to  show  all  the  circumstances  surrounding  the  parties  at  the 
time  of  the  execution  of  a  written  contract,  by  way  of  explaining 
ambiguous  clauses  therein. 
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Id. — Evidence — Substituted  Oral  Agreement. — Evidence  was  admis- 
sible  to  show  that  the  oral  agreement  relied  upon  by  plaintiffs  was 
substituted  for  the  prior  written  contract  to  settle  disputes  arising 
thereunder. 

Id. — Paet  Peeformance  a  Question  of  Fact — ^Province  of  Triai» 
Court — Support  of  Findings. — The  question  whether  there  has  been 
a  part  performance  of  an  oral  contract  on  the  part  of  the  plaintiff, 
is  one  of  fact  to  be  determined  by  the  trial  court;  and  the 
question  as  to  the  credibility  of  witnesses,  in  case  of  conflicting 
evidence,  is  within  the  exclusive  province  of  the  trial  court,  and  its 
findings  must  be  deemed  in  such  case  supported  by  the  evidence 
and  will  not  be  disturbed  upon  appeal. 

Id. — Finding  against  Evidence — ^Amount  of  Incidental  Expense — 
Avoidance  of  New  Trial — Consent  to  Modification  of  Judgment* 
— Where  it  appears  that  a  finding  as  to  the  amount  of  incidental 
expense  allowed  by  the  court  is  not  sustained  by  the  evidence,  and 
to  avoid  a  new  trial  on  that  particular  question,  the  respondents^ 
offer  to  remit  the  wliole  amount  allowed  from  the  judgment,  the 
judgment  will  be  modified  in  that  respect,  and  the  order  denying 
a  new  trial  will  be  affirmed,  and  the  judgment  as  modified  affirmed, 
at  appellants*  costs. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    Frank  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  rendered  in  Bank  and 
in  Department  One. 

Louis  Titus,  H.  M.  Wright,  and  Titus,  Wright  &  Creed,  for 
Appellants. 

Page,  McCutchen  &  Knight,  Amid  Curice,  also  for  Appel- 
lants. 

Campbell,  Metson  &  Campbell,  J.  N.  Gillett,  Philip  Mans- 
field, and  Thomas  H.  Breeze,  for  Respondents. 

THE  COURT. — A  rehearing  of  this  appeal  was  ordered 
after  decision  in  Department.  Upon  further  consideration, 
we  adhere  to  the  Department  opinion.  As  stated  therein,  sec- 
tion 1698  of  the  Civil  Code  must  be  held  to  be  inapplicable 
where  the  offer  is  to  prove  a  substitution  of  a  new  agreement 
for  the  prior  written  agreement.  This  is  very  clearly  shown 
in  the  opinion  in  Guidery  v.  Oreen,  95  Cal.  630,   [30  Pac. 
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786],  where  it  was  held  that  one  sued  upon  a  written  agree- 
ment could  show  by  parol  evidence  that  a  subsequent  written 
agreement  was  executed  upon  the  consideration  and  agree- 
ment between  the  parties  that  the  former  agreement  should 
be  canceled,  and  all  claims  of  the  plaintiff  against  the  defend- 
ant thereunder  waived.  Speaking  of  such  evidence,  the  court 
said:  **Its  purpose  was  to  show  that  that  agreement  had 
been  canceled  by  mutual  consent,  and  had  no  longer  any 
operative  effect.  Such  evidence  is  as  admissible  as  is  oral 
testimony  that  the  terms  of  a  written  agreement  have  been 
fully  performed  by  the  parties,  or  that  the  instrument  evi- 
dencing such  agreement  has  itself  been  canceled  and  destroyed 
by  the  concurrent  act  of  both  parties.  In  either  case  the  object 
and  effect  of  such  evidence  is  not  to  change  any  of  the  l^rms 
of  the  contract,  but  to  show  that  the  contract  has  no  longer 
any  existence,  and  therefore  cannot  be  made  the  basis  of  an 
action.  The  objection  that  the  written  agreement  could  be 
altered  only  by  an  agreement  in  writing,  or  by  an  executed 
oral  agreement  (Civ.  Code,  sec.  1698)  has  no  application  to 
the  facts  offered  to  be  shown.  The  offer  was  to  show  that  the 
subsequent  written  agreement  had  been  substituted  for  the 
original  agreement,  and  the  oral  agreement  of  which  proof  was 
offered  was  the  agreement  to  make  this  substitution.  It  was 
not  an  offer  to  prove  an  executory  oral  agreement,  but  an 
oral  agreement  that  had  been  fully  executed  by  the  substitu- 
tion. This,  in  effect,  was  an  offer  to  prove  a  novation.  (Far- 
mers'  N.  G.  Bank  v.  Stover,  60  Cal.  387.)"  (See,  also,  Adler 
V.  Friedman f  16  Cal.  138.)  It  is  true  that  to  effect  a  sub- 
stitution the  new  agreement  must  be  valid  in  itself  {Adler  v. 
Friedman,  16  Cal.  138),  and,  solely  by  reason  of  the 
statute  of  frauds,  the  new  agreement  was  one  that  was  re- 
quired to  be  in  writing  in  order  to  be  valid.  But  the  objec- 
tion on  this  score  is  fully  answered  by  what  is  said  in  the 
Department  opinion  on  the  effect  of  the  performance  of 
PearsaU  of  his  part  of  the  contract,  the  conveyance  to  the 
defendants  of  the  Del  Norte  County  lands.  Having  accepted 
such  conveyance  under  the  new  contract  (which  is  the  effect 
of  the  findings  of  the  trial  court) ,  the  defendants  are  no  longer 
in  a  position  to  raise  the  objection  that  such  new  contract 
was  not  in  writing.  We  do  not  understand  the  authorities 
relied  on  by  learned  counsel  for  defendants  to  hold  that 
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the  mere  fact  that  the  act  relied  on  as  part  performance 
was  something  which  the  party  performing  had  been  obligated 
to  do  under  a  prior  agreement  is  conclusive  against  the  claim 
of  part  performance  of  the  new  oral  agreement.  Some  of 
them,  say  that  to  constitute  part  performance  the  acts  relied 
on  must  be  referable  exclusively  to  the  oral  contract  (see 
Page  on  Contracts,  sec.  719),  but  as  we  understand  it  this 
means  no  more  than  in  the  light  of  all  the  circumstances  of 
the  particular  case  such  acts  are  so  referable.  There  is  no 
hard  and  fast  rule  under  which  the  mere  existence  of  a 
prior  obligation  to  do  the  acts  bars  all  inquiry  on  the  sub- 
ject. The  rule  as  to  the  effect  of  part  performance  is  based 
entirely  on  equitable  considerations,  and  when  it  is  clearly 
and  unequivocally  made  to  appear  that  there  has  been  a 
performance  by  a  party  of  his  part  of  an  oral  agreement 
required  by  the  statute  of  frauds  to  be  in  writing,  under 
such  circumstances  as  to  make  it  inequitable  to  allow  the  other 
party  receiving  the  benefit  thereof  to  repudiate  it  on  the 
ground  that  it  was  not  in  writing,  he  is  estopped  from  doing 
so.  The  question  whether  there  has  been  a  part  performance 
of  the  oral  agreement  is  necessarily  one  of  fact  to  be  deter- 
mined by  the  trial  court.  If  the  testimony  of  plaintiffs* 
witnesses  be  taken  as  true,  as  to  which  the  trial  court  was 
the  sole  judge,  it  affords  unequivocal  and  satisfactory  evi- 
dence of  the  particular  oral  agreement  alleged  by  Pearsall^ 
and  showed  acts  of  part  performance  referable  exclusively, 
under  all  the  circumstances,  to  such  oral  agreement.  The 
findings  of  the  trial  court  sufficiently  show  a  consideration 
for  the  oral  contract  in  the  existence  of  the  disputes  between 
the  parties  and  the  settlement  thereof,  and  there  is  sufficient 
evidence  to  sustain  such  findings. 

In  Department  it  was  held  that  the  evidence  was  insufficient 
to  support  the  finding  as  to  the  amount  of  incidental  expenses 
incurred  by  Pearsall  in  acquiring  the  Del  Norte  County  lands, 
and  for  which,  under  the  oral  contract,  he  was  entitled  to 
reimbursement.  The  trial  court  found  this  amount  to  be 
$4,650,  and  included  such  amount,  with  interest  from  July 
1,  1901,  in  the  judgment.  The  judgment  of  this  court  was 
that  the  judgrment  and  order  be  reversed,  with  directions 
to  the  trial  court  to  retry  only  the  issues  regarding  the  ex- 
penditures on  account  of  such  incid*?ntal  expenses,  and  to 
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enter  judgment  in  favor  of  H.  May  Pearsall  for  the  amount, 
if  any,  found  to  have  been  so  expended,  together  with  the 
amounts  due  by  reason  of  the  other  findings.  Plaintiffs  for 
the  purpose  of  obviating  any  further  proceedings,  have  filed 
in  this  court  their  waiver  of  any  further  claim  on  account 
of  such  incidental  expenses,  and  their  consent  that  the  judg- 
ment be  modified  by  deducting  therefrom  the  said  amount 
of  four  thousand  six  hundred  and  fifty  dollars,  with  interest 
thereon  from  July  1,  1901,  leaving  plaintiff,  H.  May  Pear- 
sall, entitled  at  the  date  of  the  judgment  (April  22,  1904) 
to  thesum  of  $46,443.11,  with  interest  from  said  date  at  the 
rate  of  seven  per  cent  per  annum,  and  costs  of  suit  taxed  at 
$189.55.    This  obviates  the  necessity  of  a  new  trial. 

The  order  denying  the  motion  for  a  new  trial  is  affirmed. 
The  judgment  is  modified  by  inserting  the  amount  of  $46,- 
443.11  as  the  amount  which  plaintiff  H.  May  Pearsall  shall 
receive,  in  lieu  of  the  $51,876.95  awarded,  and  as  so  modified, 
said  judgment  is  affirmed  as  of  its  original  date.  Defendants 
shall  recover  the  costs  of  this  appeaL 

Beatty,  C.  J.,  dissented. 

The  following  is  the  opinion  rendered  in  Department  One, 
November  10,  1907,  adhered  to  in  the  foregoing. 

SLOSS,  J. — This  action  was  brought  by  Clarence  E.  and 
H.  May  Pearsall,  husband  and  wife,  against  James  E.,  Geoi^e 
E.,  John  H.,  and  Charles  B.  Henry,  copartners  under  the  firm 
name  of  J.  E.  Henry  &  Sons.  The  complaint  alleges  that  the 
plaintiff  Clarence  E.  Pearsall  during  the  months  of  February, 
March,  and  April,  1901,  purchased  a  tract  of  redwood  timber 
land  in  Del  Norte  County  in  this  state,  and  paid  thereon  as 
part  of  the  purchase  price  and  for  securing  the  title  the  sum  of 
$39,009.61,  six  thousand  four  hundred  dollars  of  which  be- 
longed to  his  wife,  H.  May  Pearsall;  that  the  said  Clarence 
E.  Pearsall  also  expended  as  incidental  and  necessary  ex- 
penses in  purchasing  said  lands  the  further  sum  of  five 
thousand  dollars,  or  thereabouts.  It  is  alleged  that  on  or  about 
the  twenty-third  day  of  April,  1901,  the  defendants  promised 
and  agreed  with  the  plaintiffs  that  if  the  plaintiffs  would  con- 
v^  said  lands  to  them,  they,  the  defendants,  would  in  the 
latter  part  of  May,  1901,  pay  to  plaintiffs  the  money  they 
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had  paid  upon  such  lands  as  aforesaid,  and  the  moneys 
expended  by  Clarence  E.  Pearsall  as  expenses  in  obtaining 
the  same.  It  is  then  averred  that  the  plaintiffs,  relying  upon 
this  promise,  conveyed  aU  of  said  lands  to  the  defendants, 
but  that  said  defendants  have  failed  and  refused  to  pay  any 
part  of  said  moneys  to  plaintiffs.  The  complaint  sets  forth 
an  assignment  by  Clarence  E.  Pearsall  to  H.  May  Pearsall 
of  all  his  right,  title,  and  interest  in  and  to  said  sums  of 
money,  and  asks  judgment  against  the  defendants  for  the 
amounts  so  alleged  to  have  been  paid  for  securing  the  lands 
and  for  expenses. 

The  defendants  answered,  denying  among  other  things  the 
making  of  the  alleged  agreement,  and  denying  that  the  lands 
had  been  conveyed  to  them  pursuant  to  any  such  agreement. 
The  position  of  the  defendants  is  clearly  set  forth  in  their 
pleadings,  which  include,  in  addition  to  an  answer,  a  counter- 
claim and  a  cross-complaint.  They  allege  that  the  conv^ance 
set  forth  in  the  complaint  had  been  made  pursuant  to  the 
terms  of  two  written  agreements  between  the  defendants  and 
the  plaintiff  Clarence  E.  Pearsall.  The  first  of  these  bears 
date  the  twentieth  day  of  October,  1900,  and  after  reciting 
that  the  parties  of  the  first  part  (the  appellants  herein)  con- 
template purchasing  from  the  California  Redwood  Company 
a  tract  of  land  in  the  county  of  Humboldt  containing  16,800 
acres,  or  thereabouts,  at  the  price  of  thirty  dollars  per  acre, 
and  that  said  California  Redwood  Company  has  promised 
to  Pearsall  a  conmiission  of  2^  per  cent  on  said  price  for 
making  said  sale,  declares  that  the  Henrys  agree  that  in  the 
event  of  their  purchasing  the  said  tract  of  land  from  the 
California  Redwood  Company,  they  will  sell  to  Pearsall  at 
the  price  of  forty  thousand  dollars  an  interest  in  the  tract 
bearing  such  relation  to  the  whole  tract  as  forty  thousand 
dollars  bears  to  the  entire  purchase  price,  less  the  commission. 
By  this  agreement  Pearsall  agrees  to  purchase  said  interest 
and  that  he  **will  in  addition  pay  said  parties  of  the  first 
part  any  and  all  commission  he  may  receive  from  the  Cali- 
fornia Redwood  Company.'*  This  agreement,  considered  by 
itself,  had  no  reference  to  the  lands  mentioned  in  the  com- 
plaint herein^  but  it  was  supplemented  by  the  making  of  a 
second  agreement  dated  February  8,  1901,  which  provides 
that  **in  consideration  of  certain  favors  extended  to  the 
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party  of  the  first  part  (Pearsall)  by  the  party  of  the 
second  part  (J.  E.  Henry  &  Sons)  in  the  purchase  of  red- 
wood timber  lands  in  the  county  of  Humboldt,  the  party  of 
the  first  part  hereby  agrees  to  purchase  for  the  party  of  the 
second  part  certain  redwood  timber  lands  in  the  county  of 
Del  Norte,  in  the  state  of  California,"  in  certain  described 
townships  and  sections.  The  agreement  goes  on  to  recite 
that  Pearsall  has  already  secured  options  on  the  lands  which 
the  parties  of  the  second  part  expect  to  purchase,  and  that 
papers  in  escrow  are  lodged  in  bank,  and  provides  that 
Pearsall  is  to  make  out  a  list  showing  the  above  tracts  of 
land  on  which  he  has  options,  together  with  the  names  of 
the  owners  and  number  of  acres  contained  in  each  tract,  and 
the  price  per  acre  which  the  several  owners  are  to  receive 
for  their  lands.  On  such  tracts  as  the  purchase  price  is 
fifteen  dollars  per  acre  or  under,  Pearsall  is  authorized  by  J. 
E.  Henry  &  Sons  to  purchase,  paying  for  same  the  prices 
agreed  upon  between  the  present  owners  and  Pearsall,  but 
Pearsall  is  not  to  buy  any  of  the  tracts  of  land  mentioned  for 
a  price  exceeding  fifteen  dollars  per  acre,  without  special  in- 
struction from  the  Henrys,  **all  deeds  to  be  made  in  the  names 
of  the  parties  of  the  second  part,  who  are  to  pay  the  prices  at 
which  the  lands  are  now  deeded  in  escrow.''  The  Henrys 
agree  to  furnish  Pearsall  necessary  funds  to  secure  the 
different  tracts.  The  parties  of  the  second  part  further 
Agree  to  pay  the  expenses  of  the  party  of  the  first  part  while 
he  is  engaged  in  securing  the  deeds  provided  for,  said  expenses 
not  to  exceed  two  hundred  and  fifty  dollars.  It  is  the  pur- 
chase of  the  land  in  Del  Norte  County,  described  in  this 
agreement  of  February  8,  1901,  that  gives  rise  to  the  present 
<5ontroversy. 

In  the  pleadings  on  the  part  of  the  defendants,  it  is  alleged 
that  in  December,  1900,  they  purchased  the  16,800  acres  of 
land  in  Humboldt  County  mentioned  in  the  agreement  of 
October,  1900,  and  that  PearsaU  received  as  a  commission 
for  making  such  sale  the  sum  of  eighty-nine  thousand  dollars. 
This  is  alleged  to  be  far  in  excess  of  any  sum  paid  by  Pearsall 
for  the  lands  purchased  by  him  under  the  contract  of  Febru- 
ary, 1901.  By  their  counterclaim  the  defendants  ask  judg- 
ment against  Pearsall  for  the  excess,  and  by  their  cross- 
<;omplaint  they  seek  an  accounting  of  the  balaijce  of  com- 
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missions  that  may  remain  in  Pearsall's  hands.  The  cross- 
complaint  also  seeks  to  compel  the  conveyance  of  320  acres 
of  land  claimed  to  be  a  part  of  the  tract  purchased  by  Pear- 
sail  for  the  Henrys,  and  by  Pearsall  conveyed  to  J.  N.  Gillette 
who  is  made  a  party  defendant  to  the  cross-complaint. 

The  answer  to  the  cross-complaint  does  not  deny  the  execu- 
tion of  the  written  instruments  in  question,  but  alleges  that 
these  instruments  were  executed  by  Pearsall  without  consid- 
eration ;  alleges  that  after  the  making  of  these  agreements  dif- 
ferences had  arisen  between  Pearsall  and  the  defendants 
regarding  their  rights  and  obligations  arising  out  of  their 
several  contracts  and  that  subsequently  Pearsall  and  the 
Henrys  entered  into  a  new  agreement  for  the  purpose  of 
settling  all  of  the  matters  in  controversy,  and  that  by  this- 
new  contract  it  was  agreed  that  the  plaintiffs  were  to  convey 
to  the  defendants  all  of  the  lands  secured  by  Pearsall,  and 
that  the  defendants  should  pay  to  the  plaintiffs  all  sums  of 
money  paid  by  them  for  the  purchase  of  lands  in  Del  Norte 
County,  and  the  expenses  incurred  in  securing  the  same.  The 
defendants  also  agreed,  as  is  alleged,  to  waive  all  claims 
which  they  had  for  commissions  received  by  Pearsall  on  the 
sale  of  the  lands  in  Humboldt  County  purchased  from  the 
California  Eedwood  Company,  except  2%  per  cent  of  the 
purchase  price,  which  had  heretofore  been  paid  by  Pearsall 
to  the  defendants.  Plaintiffs  allege  that  their  conveyance  of 
the  land  in  Del  Norte  County  was  made  in  reliance  upon  this 
agreement. 

From  this  summary  of  the  pleadings  it  will  be  seen  that 
there  is  no  controversy  about  the  fact  that  plaintiffs  did  con- 
vey to  defendants  the  land  in  Del  Norte  County.  The  real 
dispute  is  as  to  the  agreement  under  which  this  conveyance 
was  made,  the  defendants  claiming  that  it  was  made  by  virtue 
of  the  written  agreement  above  described,  and  the  plaintiff 
contending  that  these  written  agreements  were  abrogated 
and  superseded  by  a  new  and  different  agreement.  More 
specifically,  the  difference  between  the  parties  relates  to  the 
commissions  to  be  paid  by  Pearsall  to  the  Henrys  upon  the 
sale  of  the  lands  in  Humboldt  County.  If,  as  claimed  by  the 
plaintiffs,  only  2%  per  cent  of  the  purchase  price  paid  ou 
the  Humboldt  transaction  was  to  be  turned  over,  defendants 
are  largely  indebted  to  the  plaintiffs.     On  the  other  hand,. 
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if,  as  is  contended  by  the  defendants,  Pearsall  was  bound  to 
account  to  them  for  the  total  commission  amounting  to  eighty- 
nine  thousand  dollars,  this  amount  was  sufficient  to  repay 
him  for  all  advances  made  in  acquiring  the  Del  Norte  lands, 
and  to  leave  a  large  balance  due  from  him  to  the  defendants. 
The  findings  and  judgment  were  in  favor  of  the  plaintiffs. 
So  far  as  concerns  the  conveyanace  of  the  Del  Norte  lands 
to  defendants  the  court  finds  that  the  written  agreements  of 
October  20,  1900,  and  February  8,  1901,  respectively,  were 
executed  as  alleged  in  the  answer  and  cross-complaint;  that 
between  the  first  day  of  February,  1901,  and  the  twenty- 
third  day  of  April,  1901,  the  plaintiff,  Clarence  E.  Pearsall, 
purchased  in  his  own  name  and  partially  paid  for  from  his 
own  funds,  a  tract  of  redwood  timber  land,  situated  in  Del 
Norte  County,  containing  8115  acres,  that  he  expended  in 
purchasing  said  land  the  sum  of  four  thousand  six  hundred 
and  fifty  dollars  for  expenses,  and  $39,009.61  on  account  of 
the  purchase  price,  the  cost  of  said  land  to  him  having  been 
$12.50  per  acre,  exclusive  of  expenses.  It  is  found  that 
Pearsall  received  eighty-nine  thousand  dollars  as  commisisons 
on  the  sale  of  the  16,800  acres  of  Humboldt  land,  and  that 
of  this  sum  fourteen  thousand  dollars  had  been  paid  to  de- 
fendants. It  is  further  found  that  in  the  month  of  April, 
1901,  disputes  arose  between  Pearsall  and  the  defendants 
growing  out  of  their  written  agreements,  Pearsall  claiming 
that  the  agreement  of  February  8,  1901,  had  been  obtained 
from  him  by  fraud,  and  the  defendants  claiming  that  they 
were  entitled  to  the  lands  purchased  by  Pearsall  at  the 
exact  price  paid  for  the  same,  without  allowing  any  com- 
mission or  expenses,  which  claim  was  by  said  Pearsall  de- 
nied, he  claiming  that  the  defendants  were  to  pay  $15.20  per 
acre  for  said  lands.  The  defendants  also  demanded  that  said 
lands  be  immediately  deeded  to  them,  Pearsall  claiming  that 
there  should  be  no  conveyance  until  he  had  been  paid  at  the 
price  of  $15.20  per  acre.  The  finding  as  to  the  new  agree- 
ment upon  which  this  suit  is  founded  is  in  the  following 
words:  **That  upon  the  23d  day  of  April,  1901,  plaintiff, 
Clarence  E.  Pearsall,  and  the  defendant,  James  E.  Henry,^ 
representing  the  firm  of  J.  E.  Henry  &  Sons,  met  in  the 
city  of  Eureka,  state  of  California,  and  made  a  full  and 
complete  verbal  settlement  of  all  accounts  existing  between 
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them  as  follows :  Said  James  E.  Henry,  for  said  J.  E.  Henry 
&  Sons,  agreed  with  said  Pearsall  that  for  and  in  consideration 
of  said  Pearsall  waiving  all  claims  and  demands  against  de- 
fendants over  and  in  excess  of  $12.50  per  acre  upon  the  lands 
which  had  been  purchased  by  him,  to  wit,  the  8115  acres  in  the 
county  of  Del  Norte,  state  of  California,  and  deeding  said 
lands  at  once  to  defendants,  that  defendants  would  faith- 
fully carry  out  the  terms  of  the  agreement  of  October  20, 
1900,  in  relation  to  deeding  said  Pearsall  the  amount  of  said 
lands  represented  by  his  $40,000  purchase  as  shown  by  said 
agreement;  that  the  defendants  would  waive  any  and  all 
claims  to  any  commissions  under  said  agreement,  save  and 
except  2%  per  cent  which  defendants  had  theretofore  re- 
ceived, and  would  repay  said  Pearsall  the  entire  amount  of 
money  he  had  paid  out  of  his  own  and  his  wife's  funds  in 
the  purchase  price  of  said  8115  acres  of  land  in  Del  Norte 
County  aforesaid,  and  would  repay  said  Pearsall  any  and  all 
expenses  he  had  incurred  in  the  purchase  of  said  lands,  and 
that  said  defendants  would  pay  said  sums  of  money  on  or 
about  the  first  day  of  June,  1901.  That  said  Pearsall  ac- 
cepted the  terms  of  said  agreement  and  fully  agreed  thereto." 
The  court  found  that  Pearsall  made  the  conveyance  as  pro- 
vided in  said  agreement ;  that  no  part  of  the  moneys  paid  by 
him  for  said  lands  or  expenses  incurred  by  him  has  been  re- 
paid ;  that  he  had  transferred  his  claim  against  defendants  to 
his  co-plain tiflF,  H.  May  Pearsall,  and  directed  judgment  in 
favor  of  H.  May  Pearsall  for  the  sum  of  $43,650.61,  with  in- 
terest, the  total  amounting,  at  the  date  of  the  findings,  to 
$51,876.95.  Judgment  for  this  amount  and  costs  followed, 
and  the  defendants  appeal  from  the  judgment  and  from  an 
order  denying  their  motion  for  a  new  trial. 

Many  of  the  findings  of  the  court  are  attacked  as  un- 
supported by  the  evidence.  Before  proceeding  to  the  ex- 
amination of  these  points,  we  shall  consider  the  contention 
of  the  appellants  that  the  findings,  even  if  sustained  by  the 
evidence,  do  not  support  the  judgment.  The  argument  in  this 
regard  is  based  primarily  upon  the  proposition  that  the 
alleged  agreement  of  April  23,  1901,  hy  virtue  of  which  the 
parties  settled  all  of  their  then  existing  differences,  and 
agreed  upon  an  immediate  conveyance  by  Pearsall  of  the 
lands,  was  void  and  unenforceable  because  not  in  writing. 
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The  defendants  urge  that  this  oral  agreement  of  April  23d 
was  a  mere  modification  or  alteration  of  some  of  the  terms 
of  the  agreements  of  October,  1900,  and  February,  1901,  and 
since  it  was  still  executory  was  void  under  the  provisions  of 
section  1698  of  the  Civil  Code.  That  section  reads  as  follows : 
**  A  contract  in  writing  may  be  altered  by  a  contract  in  writing, 
or  by  an  executed  oral  agreement,  and  not  otherwise. ' '  Accord- 
ing to  section  661  of  the  Civil  Code,  an  executed  agreement  is 
one  **the  object  of  which  is  fully  performed.  All  others  are 
executory."  If  the  agreement  of  April  23,  1901,  is  to  be  re- 
garded as  a  mere  modification  or  alteration  of  the  then  ex- 
isting agreements,  it  must  be  conceded  that  it  was  not  executed 
within  the  meaning  of  section  1698,  and  is  therefore  not  now 
enforceable.  An  oral  agreement  altering  a  written  agree- 
ment is  not  executed  unless  its  terms  have  been  fully  per- 
formed. Performance  on  the  one  side  is  not  suflScient.  There 
must  be  a  complete  execution  of  the  obligations  of  both  par- 
ties in  order  to  bring  the  modification  within  the  terms  of 
the  statute.  (Henehan  v.  Hart,  127  Cal.  657,  [60  Pac.  426] ; 
Thompson  v.  Gomer,  104  Cal.  168,  [43  Am.  St.  Rep.  105,  37 
Pac.  900] ;  Flatt  v.  Butcher,  112  Cal.  634,  [44  Pac.  1060] ; 
Mackenzie  v.  Hodgkin,  126  Cal.  591,  [77  Am.  St.  Rep.  209, 
59  Pac.  36] ;  Harloe  v.  Lambie,  132  Cal.  133,  [64  Pac.  88].) 

But  we  think  the  agreement  of  April  23,  1901,  as  the  same 
is  found  by  the  court,  was  not  a  modification  or  alteration 
of  the  written  agreements,  but  was  a  new  agreement  super- 
seding those  then  existing.  The  finding  which  has  already 
been  quoted  at  length  does  not  indicate  that  the  parties  in- 
tended to  alter  one  or  more  of  the  terms  of  the  written 
agreements,  leaving  those  agreements  in  other  respects  to  re- 
main in  force.  The  idea  conveyed  by  the  finding  is  that  these 
agreements  were  virtually  abrogated,  and  that  the  new  oral 
agreement  was  to  take  their  place.  It  imposed  new  obliga- 
tions upon  the  parties  and  each,  in  consideration  of  new 
promises  then  made  by  the  other,  agreed  to  do  acts  which, 
according  to  his  own  contention,  he  was  not  then  bound  to 
perform.  To  such  new  agreement,  substituted  for  an  existing 
written  agreement,  section  1698  of  the  Civil  Code  has  no  ap- 
plication. {Stockton  etc.  Works  v.  Glenn's  Falls  Ins,  Co.,  121 
Cal.  167,  175,  [53  Pac.  565].  See.  also,  Adler  v.  Friedman, 
16  Cal.  139.) 
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But  it  is  urged  by  appellants  that  even  if  the  agreement 
of  April  23,  1901,  is  not  to  be  treated  as  an  unexecuted  oral 
modification  of  a  written  agreement,  it  is  still,  as  an  oral 
agreement  for  the  sale  of  real  property,  invalid  under  sub- 
division 5  of  section  1973  of  the  Code  of  Civil  Procedure. 
Unquestionably  this  agreement  which  provided  for  the  con- 
veyance by  plaintiffs  of  the  eight  thousand  odd  acres  of  land 
in  Del  Norte  County,  and  the  transfer  by  defendants  of  an 
imdivided  interest  in  the  lands  in  Humboldt  County,  was 
an  agreement  which,  by  the  provisions  of  the  statute  of  frauds, 
was  required  to  be  in  writing.  But  where  the  plaintiBfs  have, 
as  it  is  here  found  they  have,  fully  executed  the  agreement 
on  their  side,'  are  the  defendants  in  a  position  to  raise  the 
objection  that  the  contract  was  not  in  writing?  While  full 
performance  of  so  much  of  the  contract  as  would  bring  it 
within  the  statute  of  frauds  will  enable  either  party  to  sue 
upon  the  remaining  stipulations  (Browne  on  Statute  of 
Frauds,  5th  ed.,  sec.  117)  the  statute  will  still  prevent  re- 
covery when  any  stipulation  which  is  itself  required  to  be  in 
writing  remains  unperformed.  Here  the  contract  as  found  re- 
quired the  defendants  to  convey  an  intferest  in  the  Humboldt 
lands.  This  stipulation  being  unperformed,  and  the  contract 
being  undoubtedly  entire,  the  rule  as  just  stated  would  make 
the  bar  of  the  statute  applicable  to  any  suit  upon  said  con- 
tract. (Fuller  V.  Beed,  38  Cal.  100.)  But  this  rule  refers 
merely  to  the  effect  of  the  statute  as  a  legal  defense.  Not- 
withstanding the  applicability  of  the  statute  as  a  bar  at  law, 
there  may  still  have  been  such  part  performance  as  will  impel 
a  court  of  equity  to  specifically  enforce  the  contract  Where 
there  is  a  verbal  agreement  under  which  each  of  the  parties  is 
to  convey  land  to  the  other,  it  is  generally  held  that  a  con- 
veyance by  one  on  the  faith  of  the  agreement  constitutes 
such  part  performance  as  will  in  equity  take  the  case  out  of 
the  operation  of  the  statute.  (Caldwell  v.  Carrington,  9  Pet. 
S^',  McClure  v.  Otrich,  118  111.  320,  [8  N.  E.  784] ;  Farwell 
V.  Johnston,  34  Mich.  342;  Baker  v.  Scott,  2  Thomp.  &  C.  (N. 
Y.)  606.  See  Swain  v.  Burdett,  89  Cal.  564,  569,  [26  Pac. 
1093].)  The  case  at  bar  is  within  the  principle  of  these  de- 
cisions, and  the  conveyance  by  plaintiffs  therefore  places 
them  in  a  position  to  compel  compliance  by  the  defendants 
with  the  undertakings  on  their  part. 
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It  is  further  argued  that  the  conveyance  by  plaintiffs  cannot 
be  treated  as  a  part  performance  of  the  alleged  oral  agreement 
of  April  23d,  upon  the  ground  that  acts  claimed  to  constitute 
a  part  performance  must  clearly  appear  to  have  been  done 
w-ith  a  view  to  carrying  out  the  oral  contract  relied  upon. 
(Browne  on  Statute  of  Frauds,  5th  ed.,  sec.  454;  Williams  v. 
Morris,  95  U.  S.  456;  Blum  v.  Robertson,  24  Cal.  142;  Foster 
v.  Maginnis,  89  Cal.  264,  [26  Pac.  828].)  But  whether  or 
not  the  acts  do  so  clearly  appear  to  have  been  done  is  pri- 
marily a  question  of  fact  for  the  trial  court,  and  the  trial 
court  here  has  found  that  the  conveyance  to  the  defendants 
was  made  pursuant  to  the  oral  agreement  of  April  23d.  This  is 
sufficient  to  meet  the  requirements  of  the  rule.  We  are  satis- 
fied that  if  the  evidence  sustains  the  findings  of  the  court  those 
findings  were  properly  held  to  result  in  the  judgment  entered. 

Are  the  findings  sustained  by  the  evidence?  The  prin- 
cipal attack  is  directed  against  the  finding  of  the  making  of 
the  oral  agreement  of  April  23,  1901.  The  appellants  make 
an  elaborate  argument  with  a  view  to  showing  that  the  con- 
veyance by  Pearsall  was  made  in  recognition  of  his  obliga- 
tions under  the  written  agreement  of  February,  1901,  and 
that  no  oral  agreement,  as  claimed  by  the  plaintiffs,  and 
found  by  the  court,  was  in  fact  entered  into.  It  is  not  to  be 
denied  that  there  are  certain  circumstances  appearing  in 
the  record  which  lend  support  to  this  contention.  Apart 
from  the  suspicion  which  must  always  attach  to  a  claim  that 
a  formal  agreement  in  writing  has  been  superseded  by  an  oral 
contract,  much  more  favorable  than  the  writing  to  the  party 
who  asserts  the  making  of  the  new  agreement,  PearsalPs  own 
testimony  was  greatly  shaken  by  the  production  of  letters 
in  which  he  had  made  statements  entirely  at  variance  with 
his  position  at  the  trial.  But  his  testimony  as  to  the  making 
of  the  agreement  of  April  23d  was  corroborated  by  several 
witnesses,  and  the  degree  of  credit  to  be  accorded  to  him,  as 
to  the  other  witnesses,  was  a  question  for  the  trial  court.  The 
witnesses  for  the  plaintiffs  testified  that  the  agreement  in 
question  had  been  made.  The  witnesses  for  the  defendants 
testified  that  it  had  not  been.  It  was  for  the  trial  court  to 
decide  which  set  of  witnesses  was  telling  the  truth.  While  it 
may  be  that  the  court  reached  the  wrong  conclusion  on  this 
question  of  fact,  its  decision  is  conclusive  in  this  court,  if 
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there  was  a  substantial  conflict  of  evidence,  and  it  cannot  be 
doubted  that  there  was  such  conflict  here. 

It  is  found  that  Pearsall  had  expended  in  purchasing  the 
lands  and  securing  the  options  the  sum  of  four  thousand 
six  hundred  and  fifty  dollars  as  necessary  and  incidental  ex- 
penses. The  only  testimony  as  to  these  expenses  is  that 
of  Pearsall  himself.  Adding  together  all  of  the  items  testified 
to  by  him,  the  sum  falls  considerably  short  of  the  amount 
found  by  the  court  to  have  been  expended  by  him.  Indeed, 
the  respondents  make  no  attempt  to  point  out  any  evidence 
which  will  sustain  the  finding  that  $4,650  was  so  expended. 

The  findings  as  to  the  amount  paid  out  by  Pearsall  on 
account  of  the  purchase  price  of  the  land  are  by  no  means 
satisfactory  when  measured  by  the  evidence.  The  court 
made  two  findings  relating  to  this  item.  Finding  VIII  is  that 
Pearsall  had  paid  upon  the  purchase  price  of  the  land  the 
sum  of  $39,009.61.  Finding  IX  declares  that  the  actual  cost 
of  said  lands  to  Pearsall  had  been  the  sum  of  $12.50  per 
acre,  exclusive  of  expenses.  The  record  discloses  absolutely 
no  evidence  in  support  of  the  latter  finding.  Nowhere  in  the 
testimony  is  there  any  suggestion  of  a  price  of  $12.50  per 
acre.  Pearsall  and  those  from  whom  he  claims  to  have 
bought,  all  say  the  price  to  him  was  twelve  dollars  per  acre. 
But  since  the  ultimate  and  important  question  in  this  con- 
nection is  how  much  Pearsall  had  expended  in  purchasing 
the  land,  an  error  in  the  finding  as  to  the  price  per  acre  is 
of  no  consequence,  if  finding  VIII  that  he  had  expended 
$39,009.61  is  supported  by  the  evidence.  We  think  the  record 
does  contain  sufficient  evidence  to  support  this  finding, 
although  that  evidence  is  not  as  clear  as  might  be  desired. 
Pearsall  testified  that  he  had  bought  and  paid  for  the  8115 
acres  at  the  rate  of  twelve  dollars  per  acre.  The  amount 
so  claimed  to  have  been  expended,  after  deducting  advances 
made  by  the  defendants  and  fourteen  thousand  dollars  due 
them  (according  to  Pearsall's  contention)  on  account  of 
commissions,  left  a  sum  greater  than  that  found  by  the 
court  to  have  been  expended  by  Pearsall.  While  it  is  diflScult, 
if  not  impossible,  to  ascertain  from  the  evidence  how  the 
court  arrived  at  the  exact  figure  of  $39,009.61,  there  was 
some  evidence,  not  directly  contradicted,  tending  to  show 
that  that  amount,  or  more,  had  been  expended  by  Pearsall. 
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The  other  findings,  so  far  as  they  are  material,  are  sup- 
ported by  suflBcient  evidence. 

We  come  to  the  execeptions  taken  to  the  rulings  of  the 
court  in  sustaining  and  overruling  objections  to  evidence. 
There  are  more  than  one  hundred  of  these  exceptions,  and 
they  must  necessarily  be  treated  briefly.  Many  of  them  are 
based  on  the  action  of  the  court  in  admitting  correspond- 
ence, and  evidence  of  conversations  of  the  parties,  prior  to 
the  agreement  of  February  8,  1901.  It  is  urged  that  this 
violated  the  rule  that  the  execution  of  a  written  contract 
supersedes  all  negotiations  preceding  its  execution.  (See 
Civ.  Code,  sec.  1625.)  But  here  the  plaintiffs  in  their  answer 
to  the  cross-complaint  averred  that  the  two  written  agree- 
ments relied  on  by  the  defendants  had  been  executed  by 
Pearsall  without  any  consideration  whatever.  That  want 
of  consideration  for  the  execution  of  a  writing,  when  prop- 
erly pleaded,  may  always  be  shown  by  parol  proof,  is 
elementary,  and  the  testimony  in  question  was  relevant  to 
the  issue  framed. 

Testimony  of  the  oral  agreement  of  April  23,  1901,  was 
objected  to  on  the  ground  that  it  was  an  oral  unexecuted 
modification  of  a  written  agreement.  That  objections  of 
this  character  were  properly  overruled  follows  from  what  has 
been  said  in  discussing  the  sufficiency  of  the  findings  to  sup- 
port the  judgment.  If,  as  is  shown  in  an  earlier  part  of 
this  opinion,  the  agreement  of  April  23,  1901,  constituted, 
not  a  modification  of  the  written  agreements,  but  a  new  con- 
tract  superseding  them,  oral  evidence  of  such  new  contract 
was  competent. 

Pearsall  was  allowed  to  testify  to  the  conversations  which 
took  place  between  him  and  some  of  the  defendants  at  the 
time  of  signing  the  contract  of  October  20,  1900.  This  con- 
versation related  to  the  provision  for  turning  over  the  com- 
missions to  be  received  by  him  on  the  Humboldt  sale,  and 
the  purpose  of  the  testimony  was  to  show  that  the  under- 
standing was  that  only  2y^  per  cent  of  the  purchase  price, 
and  not  the  entire  commission,  was  to  be  accounted  for. 
There  was  no  error  in  this.  The  writing  which  recited  that 
the  commission  was  to  be  2%  per  cent,  and  then  contained 
an  agreement  to  pay  over  all  commissions,  was  ambi>uons. 
Whether  by  its  terms  Pearsall  was  to  turn  over  only  the  2^^ 
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per  cent  stated  to  be  the  amount  shown,  or  was  to  turn 
over  all  commissions,  whatever  might  be  their  amount,  was 
fairly  open  to  doubt.  To  clear  up  this  ambiguity,  which 
appeared,  when  it  was  shown  that  the  commissions  were  in 
fact  much  more  than  21/^  per  cent,  it  was  proper  to  allow 
the  plaintiffs  to  show  the  circumstances  surrounding  the 
execution  of  the  writing,  and  all  that  was  said  in  regard  to 
these  clauses.  {Balfour  v.  Fresno  etc.  Co.,  109  Cal.  221,  [41 
Pac.  876].) 

Some  of  the  testimony  offered  to  show  what  money  had 
been  paid  by  Pearsall  through  a  bank  in  Crescent  City  was 
immaterial  because  not  directly  connected  with  the  transac- 
tions in  dispute.  But  we  cannot  see  that  the  admission  of  this 
evidence  was  in  any  substantial  way  prejudicial  to  appel- 
lants. The  most  that  can  be  said  is  that  it  had  no  tendency 
to  support  the  claim  of  Pearsall  as  to  the  amount  expended 
by  him  in  the  purchase  of  the  lands.  K  it  had  no  such 
tendency  its  admission  was  not  a  matter  of  sufficient  impor- 
tance to  justify  a  reversal. 

The  exceptions  taken  in  connection  with  the  testimony 
regarding  Pearsall*s  expenses  in  acquiring  the  land  need 
not  be  considered  in  view  of  our  conclusion  that  the  evidence 
does  not  support  the  finding  as  to  such  expenses. 

On  the  whole  case  we  find  no  substantial  error  except  that 
involved  in  the  finding  just  mentioned.  Since  this  does  not 
affect  the  other  issues,  it  will  not  require  a  retrial  of  the 
entire  case.  {Emerson  v.  Tosemite  0.  M.  Co.,  149  Cal.  50,  [85 
Pac.  122] ;  Robinson  v.  Muir,  151  Cal.  118,  [90  Pac.  521].) 

The  judgment  and  order  are  reversed  and  the  cause 
remanded  with  directions  to  the  trial  court  to  retry  the 
issues  raised  regarding  the  expenditures  made  by  C.  E.  Pear- 
sall on  account  of  incidental  expenses  in  purchasing  the  lands 
mentioned  in  the  complaint,  and  to  enter  a  judgment  in  favor 
of  H.  May  Pearsall  for  the  amount,  if  any,  found  t6  have 
been  so  expended,  together  with  the  amoimts  due  by  reason 
of  the  other  findings. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 

Rehearing  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehearing^. 
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[S.  F.  No.  4582.    In  Bank.  April  2,  1908.] 

In  the  Matter  of  the  Estate  of  THOMAS  BELL,  Deceased. 
TERESA  BELL,  Widow,  Respondent;  LOUISA  J. 
THOMPSON  et  al.,  AppeUants. 

Estates  or  Deceased  Persons — Family  Allowance  Befoeb  Inven- 
tory— Cessation. — An  order  for  a  family  allowance  made  before 
the  return  of  the  inventory,  to  commence  from  the  death  of  the 
husband,  and  to  continue  until  further  order  of  the  court,  ceased 
to  be  operative  from  the  date  of  such  return,  and  no  further 
pajments  could  be  allowed  under  such  order. 

Id. — ^Payments  Made  Beeore  Order  Eeducino  Allowance — Contest — 
Appeal — Adjudication  Against  Intervening  Order. — ^Where  pay- 
ments made  to  the  widow  at  the  rate  of  the  former  allowance 
after  the  return  of  the  inventory,  prior  to  a  subsequent  order  reduc- 
ing the  allowance  were  contested,  and  disallowed  upon  appeal,  on 
the  ground  that  there  was  no  intervening  order,  the  judgment  upon 
appeal  is  an  adjudication  against  the  existence  of  any  intervening 
order. 

Id. — Intervening  Order  not  Entered — Nunc  Pro  Tunc  Entry — 
Ignorance  of  Widow— Showing  not  Permissible — Res  Adjudi- 
cata. — It  cannot  be  shown  to  defeat  the  adjudication  by  this  court 
that  there  was  no  intervening  order,  that  there  was  in  fact  such  an 
order  containing  the  same  allowance  procured  by  the  executrix  from 
the  date  of  the  inventory,  which  was  not  entered  in  the  minutes 
of  the  court,  through  inadvertence  of  the  clerk,  and  the  existence 
of  which  was  not  known  to  the  widow  at  the  time  of  the  former 
contest  and  appeals,  and  which  she  afterwards  as  administratrix 
procured  to  be  entered  nunc  pro  tunc,  as  of  the  date  of  the  inven- 
tory, to  justify  the  contested  payments  disallowed  upon  appeal. 

Id. — DuTERENCB  IN  CAPACITY  IMMATERIAL. — The  fact  that  the  widow 
appeared  in  her  individual  capacity  upon  the  former  appeal,  and 
that  the  mine  pro  tunc  order  under  which  the  court  again  made 
the  allowances,  which  were  disallowed  upon  the  former  appeal,  was 
procured  by  her  in  her  subsequent  capacity  as  administratrix,  is 
immaterial,  and  cannot  affect  the  conclusiveness  of  the  judgment 
upon  appeal,  against  the  existence  of  the  intervening  order,  which 
involved  only  her  individual  rights  as  widow  to  the  family  allowance. 

Id. — ^Effect  of  Judgment  as  Res  Adjudicata — New  Evidence. — A  final 
judgment  is  conclusive  not  only  as  to  matters  judicially  determined, 
but  also  as  to  every  matter  that  might  have  been  litigated;  and  the 
subject-matter  involved  cannot  be  re-litigated,  in  a  subsequent  pro- 
ceeding, on  the  ground  of  newly  discovered  evidence. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and   County   of   San  Francisco   directing  payments  to   the 
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widow  of  a  deceased  person  on  her  family  allowance.    J.  V. 
Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  M.  Allen,  Drown,  Leicester  &  Drown,  Garret  W. 
McEnerney,  W.  B.  Bosley,  John  S.  Drum,  and  Maurice  V. 
Samuels,  for  Appellants. 

T.  Z.  Blakeman,  for  Respondent. 

LORIGAN,  J. — ^This  is  an  appeal  by  some  of  the  creditors 
of  the  estate  of  Thomas  Bell,  deceased,  from  an  order  of 
the  probate  court  entered  in  said  estate  on  February  24, 
1905,  nunc  pro  tunc  as  of  May  1,  1894,  directing  that  a  family 
allowance  of  two  thousand  dollars  a  month  continue  to  be 
paid  from  June  17,  1893,  to  Teresa  Bell  as  widow  of  said 
deceased  till  the  further  order  of  the  court,  and  from  a 
judgment  and  order  that  a  balance  due  her  under  said  nunc 
pro  tunc  order  of  $32,665.80  be  paid  her  from  the  estate 
of  said  deceased. 

A  clearer  understanding  of  the  point  involved  in  this 
appeal  may  be  hcd  by  a  preliminary  statement  of  certain 
conceded  facts. 

Teresa  Bell  is  the  widow  of  Thomas  Bell,  who  died  October 
16,  1892,  and  whose  will  was  admitted  to  probate.  On 
January  12,  1893,  on  petition  of  the  said  widow  an  order 
of  court  was  made  for  a  family  allowance  of  two  thousand 
dollars  a  month  payable  to  her  commencing  from  the  date 
of  the  death  of  decedent  till  the  further  order  of  the  court. 
The  inventory  in  the  estate  was  filed  June  17,  1893.  On 
October  14,  1895,  the  court  made  an  order  reducing  the 
family  allowance  from  two  thousand  dollars  to  fifteen  hun- 
dred dollars  a  month,  and  on  May  4,  1898,  made  still  another 
order  reducing  said  family  allowance  to  one  hundred  dollars 
a  month.  On  March  24,  1900,  the  powers  of  the  executor  of 
deceased — George  Staacke — were  suspended,  subsequently 
revoked,  and  said  Teresa  Bell  appointed  special  administra- 
trix. After  the  order  revoking  his  letters  was  on  the  appeal 
of  said  executor  aflfirmed  by  this  court  (Estate  of  BeU,  134 
Cal.  194,  [67  Pac.  123]),  said  Teresa  Bell  was  appointed 
administratrix  with  the  will  annexed  of  said  estate.     She 
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subsequently,  on  February  10,  1902,  filed  her  account  as 
special  administratrix  in  which  she  credited  herself  with 
payments  of  family  allowance  which  she  claimed  were  due 
and  unpaid  between  June  17,  1893,  and  October  14,  1895. 
These  items  of  credit  were  contested  by  the  creditors  of  the 
estate,  on  the  ground  that  no  order  for  a  family  allowance 
prior  to  the  order  of  October  14,  1895,  except  the  order  of 
January  12,  1893,  was' made;  that  the  latter  order  became 
null  and  void  on  the  return  of  the  inventory  of  the  estate 
on  June  17,  1893,  and  that  all  the  installments  of  family 
allowance  accruing  prior  to  June  17, 1893,  had  been  paid  her 
by  the  executor  of  the  estate.  The  probate  court  overruled 
these  objections  of  the  creditors  and  settled  said  final  account 
of  said  Teresa  Bell  as  special  administratrix  with  said  credits 
for  family  allowance  after  the  return  of  said  inventory  and 
up  to  October  14, 1895,  sustained  and  allowed.  The  creditors 
appealed  from  said  order  and  this  court  reversed  it,  holding 
(and  this  is  all  that  it  is  necessary  to  be  stated  now)  that 
the  order  of  January  12,  1893,  directing  that  a  family  allow- 
ance be  paid,  ceased  to  operate  on  the  return  of  the  inven- 
tory on  June  17,  1893;  that  as  the  only  order  made  subse- 
quent to  said  June  17,  1893,  was  the  order  of  October  14, 
1895,  the  court  erred  in  crediting  said  Teresa  Bell  with  all 
items  for  family  allowance  under  the  order  of  January  12, 
1893,  subsequent  to  the  return  of  said  inventory  and  prior 
to  the  order  of  October  14,  1895.  {Estate  of  Bell,  142  Cal. 
97,  [75  Pac.  679].)  This  decision  was  made  in  February, 
1904. 

Immediately  following  its  rendition  said  Teresa  Bell  filed 
a  petition  in  the  probate  court  in  the  matter  of  said  estate, 
in  which  she  alleged  (referring  to  the  allegations  in  a  gen- 
eral way)  the  making  of  the  first  two  orders  for  family 
allowance  above  referred  to;  that  no  order  for  such  allow- 
ance was  made  subsequent  to  the  filing  of  the  inventory  on 
January  17,  1893,  until  October  14,  1895;  that  subsequent 
to  the  filing  of  said  inventory  it  was  considered  and  believed 
by  the  petitioner,  the  executors,  the  judge  of  the  court,  the 
creditors  of  the  estate,  and  all  the  parties  interested,  that 
the  order  of  January  12,  1893,  continued  in  full  force  till 
the  making  of  the  subsequent  order  of  October  14,  1905; 
that  until  January  1,  1894,  the  executors  regularly  paid  said 
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two  thousand  dollars  a  month  family  allowance;  that  after 
the  said  month,  on  account  of  delay  on  the  part  of  the  execu- 
tors in  collecting  the  income  of  the  estate,  petitioner  agreed 
with  said  executors  to  allow  the  ready  money  in  the  estate 
to  be  used  by  them  in  paying  assessments  on  certain  stocks 
owned  by  the  estate  for  their  preservation  and  for  the  benefit 
of  the  estate,  and  to  await  payment  of  her  allowance  until  a 
later  date,  when  it  was  agreed  by  the  executors  that  all  her 
accrued  allowance  should  be  paid  her;  that  under  this 
arrangement  only  certain  amounts  were  paid  on  said  family 
allowance  during  the  years  1894,  1895,  1896,  1897,  and  1898 
(the  particular  items  for  each  year  were  set  forth)  aggregat- 
ing $29,213.59;  that  she  was  unable  to  support  the  family 
on  the  sums  paid  and  was  compelled  to  borrow  on  the  secu- 
rity of  her  separate  estate  certain  amounts  yearly  (specified 
in  the  petition)  aggregating  twenty-five  thousand  dollars. 
It  is  then  alleged  that  during  all  the  time  from  June  17, 
1893,  to  October  15,  1895,  the  estate  was  amply  able  to  pay 
a  family  allowance  of  two  thousand  a  month.  The  conclud- 
ing allegations  are  that  all  arrears  of  family  allowance  had 
never  been  paid,  but  that  a  large  portion  had  been  paid  by 
the  executors  subsequent  to  October  16,  1895,  upon  orders 
and  judgments  of  the  court  in  the  matter  of  said  estate 
recognizing  said  balance  and  arrears  on  October  14,  1895, 
and  directing  said  payments  to  be  made  on  account  of  said 
arrears,  which  said  orders  and  judgments  were  not  in  the 
record  upon  which  the  supreme  court  decided  that  the  order 
of  January  12,  1893,  became  inoperative  after  June  17,  1893. 
The  prayer  of  the  petition  was  in  the  alternative,  that  an 
account  be  taken  of  the  family  allowance  paid  petitioner 
since  October  15,  1895,  and  chargeable  by  the  orders  and 
judgment  of  the  court  made  subsequent  to  October  15,  1895, 
to  the  balance  of  the  family  allowance  due  petitioner  from 
the  time  prior  thereto,  and  for  an  order  directing  the  pay- 
ment of  any  balance  of  said  sums  in  arrears  to  petitioner, 
or  for  an  order  allowing  and  fixing  the  family  allowance  of 
petitioner  for  the  period  of  time  from  June  17,  1893,  to 
October  15,  1895,  at  the  sum  of  two  thousand  dollars  a 
month  as  in  accord  with  the  purpose  and  intent  of  the  court 
and  all  parties  interested  in  said  estate  at  that  time,  and  after 
deducting  the  amounts  paid  by  the  executors  from  June  17, 
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1893,  to  October  16,  1895,  for  family  allowance,  the  balance 
be  paid  to  petitioner. 

The  appellants  jointly  demurred  to  the  petition  and  moved 
to  strike  out  certain  portions  of  it  which,  being  ovrrruled^ 
and  denied,  they  answered,  denying  the  allegations  of  the 
petition  save  as  to  the  orders  of  the  court  for  family  allow- 
ance and  the  allegation  therein  as  to  the  matter  decided  by 
this  court,  and  averred  that  all  amounts  due  said  petitioner 
for  family  allowance  had  been  paid  and  exceeded  the  sum 
of  $88,541.  As  a  further  defense  they  set  up  the  proceed- 
ings in  the  matter  of  said  estate  settling  the  account  of 
George  Staacke,  the  executor  of  the  will  of  deceased  as  to 
the  amount  paid  to  petitioner  by  said  executor  for  family 
allowance  prior  to  August  6,  1898,  which  was  contested 
between  the  creditors  of  the  estate  and  petitioner ;  the  order 
of  settlement  of  said  account  by  the  probate  court  about 
January  5,  1900,  and  an  appeal  to  this  court  by  certain  of 
said  creditors  and  the  decision  of  this  court  on  said  appeal^ 
and  pleaded  said  decision  (Estate  of  Bell,  131  Cal.  1,  [63  Pac. 
81,  668].)  as  barring  and  estopping  petitioner  in  this  pend- 
ing proceeding  from  claiming  that  the  amount  paid  her  up 
to  said  August  6,  1898,  for  family  allowance  was  less  than 
eighty  thousand  dollars. 

They  likewise  set  up  the  proceedings  for  the  settlement  of 
the  final  account  of  petitioner  as  special  administratrix  of 
said  estate  filed  February  10,  1902,  to  which  we  have  hereto- 
fore referred,  in  which  she  sought  credit  for  items  of  family 
allowance  between  the  making  of  the  order  of  January  12, 
1893,  and  that  of  October  14,  1895,  the  objections  and  contests 
thereto  by  said  creditors,  the  matter  of  the  appeal  to  this 
court  from  the  order  settling  said  account  by  allowing  such 
credits,  the  decision  and  judorment  of  this  court  reversing 
said  order  (Estate  of  Bell,  142  Cal.  97,  [75  Pac.  679]),  and 
pleaded  such  judgment  of  this  court  as  final  and  conclusive 
and  as  barring  and  estopping  petitioner  from  asserting  any 
alleged  right  to  a  further  family  allowance  as  set  forth  and 
asserted  in  her  pending  petition.  The  statute  of  limitations 
was  further  interposed  against  the  claim  or  right  of  peti- 
tioner to  the  relief  demanded. 

Upon  the  issues  thus  made  the  matter  proceeded  to  a 
hearing  and  while  the  petitioner  was  presenting  her  case 
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to  the  court  it  developed  from  the  evidence  (at  least  that  was 
the  claim  of  petitioner  and  the  court  took  that  view  of  it) 
that  the  executors  of  the  estate  had  on  February  2,  1894, 
petitioned  the  court  for  a  reduction  of  the  family  allowance, 
which  petition  was  opposed  by  the  widow;  that  the  matter 
of  the  petition  for  said  reduction  coming  on  to  be  heard, 
the  executors  were  examined,  the  condition  of  the  estate 
inquired  into,  and  thereafter  the  matter  continued  from  time 
to  time  on  the  calendar  of  the  court.  That  on  May  1,  1894, 
the  matter  coming  on  again  for  further  hearing  and  the 
attorneys  for  the  executors  and  for  said  widow  having 
reached  some  agreement  in  the  matter,  they  asked  the  court 
to  dismiss  the  petition  for  a  reduction.  This  the  court 
declined  to  do  but  ordered  the  application  for  a  reduction 
of  the  family  allowance  by  said  executors  ofif  the  calendar, 
and  further  ordered  that  the  allowance  of  two  thousand 
dollars  a  month  remain  and  continue  until  the  further  order 
of  the  court ;  that  the  clerk  of  the  court  had  entered  in  the 
minutes  the  first  part  of  the  order  directing  the  petition  for 
reduction  off  the  calendar,  but  had  omitted  to  enter  the  bal- 
ance of  the  order.  Upon  this  showing  from  the  evidence  the 
petitioner  immediately  applied  for  and  obtained,  over  the 
objection  of  appellants,  leave  of  court  to  amend  her  peti- 
tion to  conform  to  the  facts  thus  proven,  and  an  amended 
petition  was  filed,  it  being  stipulated  that  the  answer  to  the 
former  petition  should  stand  as  the  answer  to  the  amended 
petition,  and  that  all  new  matters  alleged  in  the  petition 
should  be  deemed  denied  by  the  creditors  who  had  answered. 
The  amendment  which  was  made  to  the  petition  by  leave 
of  the  court  and  to  meet  the  alleged  proof  of  the  making 
of  the  order  of  May  1,  1894,  was  substantially  as  follows: 
The  allegation  in  the  original  petition  that  no  order  was 
made  by  the  court  after  the  order  of  January  12,  1893,  and 
until  the  order  of  October  14,  1895,  was  stricken  out  and  it 
was  alleged  that  after  the  filing  of  the  inventory  it  was  be- 
lieved by  petitioner,  the  executors,  the  court,  and  the  credi- 
tors that  an  order  of  court  existed  granting  petitioner  an 
allowance  of  two  thousand  dollars  from  and  after  the  date 
of  the  filing  of  the  inventory,  as  well  as  prior  thereto  and 
until  the  order  of  October  14,  1895.  The  prayer  of  the  peti- 
tion was  also  changed  to  conform  to  the  amendment  made, 
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to  the  extent  of  asking  that  an  order  nunc  pro  Uinc  as  of 
]\Iay  1,  1894,  be  entered  in  conformity  to  the  order  of  the 
court  made  on  that  day  but  not  entered,  continuing  the 
family  allowance  from  June  17,  1893,  to  October  14,  1895,  at 
two  thousand  dollars  per  month.  The  amended  petition  being 
filed,  the  trial  proceeded,  and  upon  a  submission  of  the  evi- 
dence upon  both  sides  the  court  made  its  findings  of  fact  in 
favor  of  the  petitioner,  in  accordance  with  the  allegations 
of  the  amended  petition  and  against  the  appellants  as  to  all 
defenses  interposed  by  their  answer.  The  court  specifically 
found  that  on  the  first  day  of  May,  1894,  the  court  had 
ordered  and  directed  that  the  family  allowance  of  two 
thousand  dollars  a  month  should  remain  and  continue  and 
be  paid  to  the  said  widow  until  the  further  order  of  the 
court,  but  that  through  the  mistake  or  inadvertence  of  the 
clerk  of  the  court,  it  had  not  been  entered  in  the  minutes 
of  the  court,  and  that  there  remained  unpaid  to  the  peti- 
tioner the  sum  of  $32,665.80  as  a  balance  due  her  under  said 
order. 

The  court  further  specifically  found  against  the  appellants 
on  the  defenses  interposed  by  their  answer, — namely,  that 
the  petitioner  was  barred  and  estopped  by  the  judgments  of 
the  supreme  court,  which  were  pleaded,  from  asserting  a 
claim  for  family  allowance  based  on  said  order  of  May  1, 
1894,  or  from  asserting  that  any  family  allowance  accrued 
in  her  favor  between  the  return  of  the  inventory  on  June 
17,  1893,  and  the  order  of  October  14,  1895.  As  conclusions 
of  law  from  the  findings  the  court  held  the  petitioner  entitled 
to  have  an  order  nvnc  pro  tunc  as  of  May  1,  1894,  entered, 
directing  that  a  family  allowance  of  two  thousand  dollars  a 
month  remain  and  continue  to  be  paid  to  said  petitioner  as 
widow  of  said  deceased  from  the  assets  of  said  estate  until 
further  order  of  the  court,  and  made  a  further  order  direct- 
ing payment  from  said  assets  to  her  of  the  balance  of  family 
allowance  due  her  under  said  order  of  court  rendered  on  the 
first  day  of  May,  1894,  and  entered  nunc  pro  tunc  as  of  that 
date,  amounting  to  the  sum  of  $32,665.80.  An  order  to  that 
effect  was  accordingly  made. 

Various  points  are  urged  by  appellants  for  a  reversal.  The 
main  attack,  however,  is  directed  against  the  findings,  the 
claim  of  appellants  being,  in  effect,  that  none  of  the  essential 
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findings  of  the  court  are  supported  by  the  evidence  and  it  is 
particularly  contended  that  this  is  true  as  to  the  findings 
with  reference  to  the  effect  of  the  pleaded  decisions  of  this 
court.  As  to  them  it  is  claimed,  that  they  are  not  only  not 
sustained  by  the  evidence,  but  that  they  are  directly  contrary 
to  it,  and  that  the  conclusions  of  the  trial  court  as  to  the 
effect  of  those  decisions  upon  the  present  claim  of  petitioner 
are  erroneous. 

In  the  view  we  take  of  the  sufficiency  of  the  attack  by 
appellants  upon  the  findings  relative  to  the  prior  decisions  of 
this  court  pleaded  by  them  as  a  bar,  it  will  be  unnecessary 
to  discuss  the  many  other  findings  which  are  also  attacked. 
In  fact,  as  far  as  the  finding  relative  to  the  decision  of  this 
court  in  the  Estate  of  Bell,  131  Cal.  1,  [63  Pac.  81,  668],  we 
shall  not  discuss  it  at  all,  because  at  most  that  decision  bears 
only  upon  some  of  the  minor  matters  involved  in  the  present 
proceeding  which  are  claimed  to  have  been  affected  by  it. 
Our  consideration  will  be  devoted  solely  to  the  findings  in 
as  far  as  they  relate  to  the  effect  of  the  decision  pleaded  and 
reported  in  the  Estate  of  Belly  142  Cal.  97,  [75  Pac.  679].  We 
say  the  effect  of  the  decision,  because  that  is  the  question 
presented  by  the  attack  upon  the  findings  relative  to  it. 
There  is  no  question  of  conflicting  evidence  embarrassing 
the  consideration.  A  transcript  of  the  record  on  that  appeal 
and  the  decision  of  the  court  based  upon  it  were  offered  in 
evidence  and  constituted  the  evidence  upon  which  this  find- 
ing was  made.  The  claim  of  the  appellants  under  this  evi- 
dence addressed  to  their  answer  pleading  the  decision  in 
bar  of  petitioner's  right  to  assert  relief  under  the  order  of 
May  1,  1894,  was,  among  other  things,  that  the  decision 
pleaded  was  a  final  and  conclusive  adjudication  that  there 
was  no  such  order  of  May  1,  1894,  or  any  order  of  the 
probate  court  in  said  estate  making  any  family  allowance, 
save  the  three  orders  of  January  12,  1893,  October  14,  1895, 
and  May  4,  1898. 

The  finding  of  the  court  respecting  this  decision  was  of  a 
negative  character;  that  it  did  not  debar  or  estop  the  peti- 
tioner from  asserting  or  enforcing  any  alleged  right  to  a 
further  family  allowance,  nor  was  the  cause  of  action  or 
relief  set  forth  in  the  petition  barred  by  such  decision.  So 
that,  as  we  say,  under  this  finding  the  question  is,  What  was 
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the  effect  of  that  decision  on  the  present  asserted  right  of 
petitioner;  what  was  there  decided  by  this  court T 

It  will  be  observed  that  while  this  finding  relates  to  the 
effect  of  the  decision  upon  a  further  family  allowance  to 
petitioner,  that  proposition,  while  involved  in  the  original, 
is  not  involved  under  the  amended  petition.  Under  the 
amended  petition  the  right  to  the  payment  of  the  allowance 
was  asserted  to  have  accrued  under  the  alleged  existing 
order  of  May  1,  1894,  an  order  which  had  been  made  but 
not  entered,  and  which  the  court  ordered  entered  nunc  pro 
tunc,  and  upon  which  it  based  its  award  for  an  accrued 
allowance  upon  it  of  $32,665.85.  It  is  the  effect  of  the  deci- 
sion of  this  court  in  the  Esiate  of  BeU,  142  Cal.  97,  [75  Pac. 
679],  upon  the  right  of  petitioner  asserted  under  this  order 
which  is  to  be  determined,  and  we  are  satisfied  that  the 
position  of  these  appellants  with  respect  to  it  is  correct; 
that  that  decision  was  final  and  conclusive  against  the  exist- 
ence of  any  other  order  than  the  orders  of  January  12, 

1893,  October  14,  1895,  and  May  4,  1898;  that  it  was  res 
adjudicaia  that  no  order  for  family  allowance  of  May  1, 

1894,  or  other  order  save  these  three  above  mentioned  had 
been  made  prior  to  1902  when  the  account  of  petitioner  as 
special  administratrix,  in  which  she  sought  credit  for  family 
allowance  between  June  17,  1893,  the  date  of  the  return  of 
the  inventory,  and  October  14, 1895,  was  contested  and  deter- 
mined, and  that  all  she  was  entitled  to  under  any  then  exist- 
ing orders  had  been  fully  paid  her. 

This  appears  to  us  to  be  so  clear  from  the  record  which 
was  before  this  court  on  appeal  from  the  order  settling  the 
account  of  petitioner  as  special  administratrix,  the  decision 
of  this  court  upon  it  and  the  application  of  the  doctrine  of 
res  adjvdicata,  that  no  extended  elaboration  of  the  matter  is 
called  for. 

The  general  rule  as  to  res  ad  judicata  is  that:  **  Matters 
which  have  been  judicially  determined  cannot  be  again 
drawn  into  controversy  between  the  same  parties. 

"The  judgment  of  a  court  having  jurisdiction  directly  upon 
the  point  in  controversy  is,  as  a  plea,  a  bar;  and  as  evidence, 
competent  and  conclusive  as  between  the  same  parties  and 
their  privies;  not  only  where  the  subject-matter  is  in  all 
respects  the  same,  but  where  the  point  comes  incidentally  in 
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question  in  relation  to  a  different  matter."  {Oarwood  v. 
Garwood,  29  Cal.  514;  Oree7i  v.  Thornton,  130  Cal.  482,  [62 
Pae.  750].) 

"An  adjudication  is  final  and  conclusive  not  only  as  to 
the  matter  actually  determined,  but  as  to  every  other  matter 
which  the  parties  might  have  litigated  and  have  had  decided 
as  incident  to,  or  essentially  connected  with,  the  subject- 
matter  of  the  litigation,  and  every  matter  coming  within  the 
legitimate  purview  of  the  original  action,  both  in  respect  to 
matters  of  claim  and  of  defense."  (Harris  v.  Harris,  36  Barb. 
88;  Gray  v.  Dougherty,  25  Cal.  266.) 

"Where  a  court  of  competent  jurisdiction  had  adjudicated 
upon  a  particular  matter,  that  matter  is  not  open  to  inquiry 
in  a  subsequent  action  for  the  same  cause,  between  the 
same  parties,  notwithstanding  the  defendant  may  have  dis- 
covered new  evidence  not  in  his  power  at  a  former 
trial."  {Kilheffer  v.  Herr,  17  Serg.  &  B.  319,  [17  Am.  Dec. 
658].) 

Now,  applying  this  doctrine  to  the  matter  under  consider- 
ation :  It  appears  from  the  transcript  on  appeal  in  the  matter 
of  the  application  of  petitioner  as  special  administratrix  that 
she  sought  credit  in  the  settlement  of  her  account  for  items 
of  family  allowance  aggregating  the  sum  of  twenty  thousand 
dollars,  payment  of  which  she  had  made  to  herself  under 
a  claim  that  they  were  due  her  as  such  family  allowance 
and  had  accrued  between  the  date  of  the  return  of  the  inven- 
tory and  the  order  of  October  14,  1895. 

Petitioner  was  appointed  special  administratrix  in  March, 
1900,  and  her  account  was  filed  in  February,  1902. 

The  creditors  of  the  estate — ^the  same  appellants  here — 
filed  a  contest  against  the  allowance  of  such  items  on  various 
grounds,  among  others :  (1)  That  no  order  making  any  fam- 
ily allowance  out  of  said  estate  was  given  or  made  at  any 
time  subsequent  to  the  filing  of  the  inventory  and  prior  to 
October  14,  1895;  (2)  that  no  order  or  orders  making  any 
family  allowance  out  of  said  estate  had  at  any  time  been 
given  or  made  other  than,  or  in  addition  to,  the  said  three 
orders  so  made  respectively  on  January  12,  1893,  October 
14,  1895,  and  May  13,  1898;  (3)  that  the  amounts  of  family 
allowance  payable  under  said  orders  immediately  referred  to 
had  been  fully  paid;    (4)  that  all  family  allowance  at  any 
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time  ordered  by  said  court  had  been  paid  in  full  prior  to 
the  appointment  of  petitioner  as  special  administratrix. 

Upon  these  issues  raised  by  this  contest  a  trial  was  had 
culminating  in  an  order  overruling  the  objections  of  the 
contestants  to  the  allowance  of  said  items.  An  appeal  was 
taken  by  the  contestants  from  the  order  settling  the  account 
so  far  as  it  allowed  the  special  administratrix  said  contested 
amounts  of  family  allowance  paid  to  herself  and  the  order 
allowing  them  was  reversed  by  this  court  in  the  decision 
referred  to— Estate  of  Bell,  142  Cal.  97,  [75  Pac.  679]. 

An  examination  of  that  decision  demonstrates  that  this 
court  decided  that  the  orders  of  family  allowance  made  by 
the  probate  court  in  said  estate  were  those  of  January  12, 
1893,  October  14,  1895,  and  May  13, 1898;  that  the  first  order 
ceased  to  be  operative  on  the  return  -of  the  inventory  on 
June  17,  1893;  that  all  family  allowance  which  had  accrued 
under  said  three  orders  had  been  paid,  and  directed  the 
court  to  settle  the  final  accoimt  by  rejecting  the  payments  in 
controversy,  which  were  amounts  asserted  to  have  accrued 
under  the  order  of  January  12,  1893,  and  between  the  return 
of  the  inventory  and  the  order  of  October  14,  1895. 

We  perceive  no  ground  for  any  claim  that  this  decision 
is  not  conclusive  upon  the  right  asserted  by  petitioner  in 
the  present  proceeding.  Her  claim  under  it  now,  and  the 
right  she  presently  asserts,  is  for  an  order  directing  the  pay- 
ment of  these  same  items  of  family  allowance — ^which  this 
court  decided  on  the  appeal  referred  to  she  was  not  entitled 
to — ^by  virtue  of  an  order  claimed  to  have  been  made  on 
May  1,  1894,  but  never  entered  in  the  minutes,  and  of  the 
making  of  which  she  claims  she  was  not  advised  until  during 
the  hearing  on  the  present  proceeding.  But  the  fact  that 
such  an  order  was  made  and  was  either  forgotten  or  its 
making  undisclosed  to  her  by  the  attorney  who  represented 
her  when  it  was  made  and  who  subsequently  ceased  to  do  so, 
cannot  affect  the  conclusiveness  of  the  judgment  on  appeal, 
which  is  in  fact  a  determination  that  no  order  for  the  pay- 
ment of  family  allowance  was  made  or  existed  after  the 
return  of  the  inventory  and  up  to  the  making  of  the  order 
of  October  14,  1895. 

In  her  account  as  special  administratrix  she  sought  credit 
for  the  payment  to  herself    of   this    allowance    as    having 
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accrued  in  her  favor  between  those  dates.  She  could  only 
have  been  entitled  to  such  credits  by  virtue  of  the  existence 
of  some  order  of  court  making  a  family  allowance  which 
authorized  the  payments  they  represented.  The  contestants 
objected  to  their  allowance  expressly  on  the  ground  that 
there  was  no  such  order  or  any  orders  for  family  allowance, 
save  the  three  which  have  been  mentioned.  There  was,  there- 
fore, raised  a  direct  issue  as  to  what  orders  for  payment  of 
family  allowance  had  been  made  which  would  support  the 
claim  to  the  credits  asserted  by  petitioner.  In  support  of  her 
right  to  a  credit  for  such  payments,  the  administratrix 
offered  the  three  orders  above  referred  to,  but  no  other.  If 
the  order  of  May  1,  1894,  had  then  been  made  as  found  by 
the  court  in  the  present  proceeding,  it  would  have  supported 
the  claim  petitioner  asserted  in  her  account  as  administratrix 
and  which  was  cotitested  for  want  of  its  existence,  and  it  was 
essential  to  sustain  such  claim  that  she  should  have  proved 
it.  Whether  that  order,  or  any  order  authorizing  their  pay- 
ment existed,  was  the  issue  in  the  contest  and  it  was  neces- 
sarily determined  by  the  decision  on  appeal  in  that  matter 
that  no  order,  other  than  the  orders  specially  referred  to,  was 
in  force  from  the  return  of  the  inventory  to  October  14, 1895, 
under  which  any  allowance  asserted  to  have  accrued  during 
that  period  could  be  supported  or  sustained.  If  there  was 
any  order  in  force  during  that  time,  then  the  contested 
accounts  were  properly  payable  under  it  for  that  period, 
and  instead  of  being  rejected  would  have  been  allowed  by 
this  court  by  virtue  of  such  order.  In  determining,  however, 
that  the  amounts  sought  to  be  credited  in  her  account  were 
payments  made  to  herself  under  the  order  of  Jan\iary  12, 
1893,  asserted  to  have  accrued  between  the  date  of  the  return 
of  the  inventory  and  the  order  of  October  14,  1895 ;  that  that 
order  ceased  to  operate  on  the  return  of  the  inventory ;  that 
all  allowance  which  had  accrued  under  the  orders  of  1895  and 
]  898  had  been  fully  paid ;  and  that  the  account  of  the  admin- 
istratrix should  be  settled  by  the  lower  court  by  rejecting 
the  contested  items,  this  court  decided  that  there  was  no 
order  of  court  under  which  such  contested  payments  could 
be  sustained.  That  decision  is  final  and  conclusive  against 
the  existence  of  the  order  upon  which  petitioner  now  bases 
lier  right  to  the  payment  of  these  same  amounts. 
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It  is  insisted  by  counsel  for  respondent  that  the  decision 
of  this  court  referred  to  has  no  bearing  upon  the  order  of 
May  1,  1894,  which  he  denominates  a  separate  and  distinct 
order  because  that  order  was  not  before  this  tribunal  for  con- 
sideration. But  if  the  order  was  separate  and  distinct  that 
fact  cannot  aflfect  the  question  of  the  conclusiveness  of  the 
decision  under  consideration,  because  whatever  its  character, 
its  existence  was  a  point  at  issue  in  the  contested  account 
proceeding.  The  question  directly  at  issue  was  whether  there 
was  any  order  of  court  which  could  sustain  the  contested 
items.  It  was  not  a  question  as  to  a  particular  order,  but 
what  orders  had  at  any  time  provided  for  a  family  allowance 
which  would  support  them.  If  the  order  of  May  1,  1894, 
was  made,  it  would  have  sustained  their  payment.  It  would 
have  been  direct,  as  it  was  in  fact  essential,  evidence  neces- 
sary to  support  them,  and  was  evidence  that  existed  and 
which  might  have  been  produced  at  th6  hearing  of  said 
contest.  The  most  that  can  be  claimed  by  respondent  now 
is  that  she  was  not  aware  of  this  order  when  the  contest  over 
the  account  was  being  had.  But  this  only  amounts  to  an 
insistence  that  the  conclusiveness  of  the  decision  against  the 
existence  of  any  other  orders  during  the  period  involved  in 
said  contest,  save  the  three  orders  mentioned,  may  be  over- 
come by  showing  that  new  evidence — ^the  existence  of 
another  and  fourth  order — can  now  be  produced.  But  under 
the  authorities  the  conclusiveness  of  a  judgment  cannot  be 
avoided  for  that  reason.  A  solemn  judgment  determining 
the  rights  of  parties  to  a  controversy  cannot  be  overcome 
by  showing  that  new  or  additional  evidence  can  now  be  pro- 
duced upon  the  issue  there  involved  and  decided,  which 
the  party  was  unable  to  produce  upon  the  former  trial.  If 
such  a  rule  could  obtain,  judgments  would  never  be  conclu- 
sive. The  rule  as  to  the  conclusiveness  of  judf?ments  is  based 
upon  considerations  of  public  policy — ^that  there  may  be  an 
end  to  litij^ation.  The  supreme  court  of  the  United  States  in 
Southern  Pacific  E.  R,  Co.  v.  United  States,  168  U.  S.  1, 
[18  Sup.  Ct.  18],  referring]:  to  the  general  rule  as  to  the  bind- 
ing effect  of  judgment  on  matters  definitively  put  in  issue  and 
directly  determined,  says:  **This  general  rule  is  demandod 
by  the  very  object  for  which  civil  courts  have  been  estab- 
lished, which  is  to  secure  the  peace  and  repose  of  society 
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by  the  settlement  of  matters  capable  of  judicial  determina- 
tion. Its  enforcement  is  essential  to  the  maintenance  of 
social  order,  or  the  aid  of  judicial  tribunals  would  not  be 
invoked  for  a  vindication  of  rights  of  persons  and  property, 
if,  between  parties  and  their  privies,  conclusiveness  did  not 
attend  the  judgment  of  such  tribunals  in  respect  to  all  mat- 
ters of  property  put  in  issue  and  actually  determined  by 
them." 

It  is  further  insisted  by  respondent  that  the  decision  we 
have  been  discussing  is  not  binding  upon  her  in  the  present 
proceeding  because  here,  she  appears  individually,  and  in 
the  former  proceeding  she  appeared  as  administratrix;  that 
where  it  is  sought  to  bind  a  person  by  a  former  judgment 
it  is  necessary  that  he  should  have  been  not  only  a  party 
to  both  actions,  but  must  have  appeared  in  both  in  the  same 
capacity  or  character.  As  a  general  rule  this  is  true,  but  it 
can  have  no  application  here.  "While  it  is  true  that  petitioner 
was  acting  in  her  official  capacity  as  administratrix  when 
she  was  seeking  to  sustain  her  right  to  the  payments  involved 
in  the  contest  over  her  account,  it  was  for  her  own  individual 
benefit  and  for  her  sole  advantage  that  she  was  asserting  it. 
It  involved  nothing  with  relation  to  her  official  capacity, 
save  that  she  had  paid  it  to  herself  individually.  She  was. 
asserting  her  claim  in  her  own  right  as  the  real  party  in 
interest;  she  was  not  asserting  any  right  proceeding  from 
her  official  capacity  as  administratrix.  Both  then,  and  now, 
she  was  insisting  upon  the  right  to  the  allowance  upon 
exactly  the  same  ground;  that  she  was  entitled  to  it  as 
having  accrued  in  her  favor  during  the  period  between  the 
date  of  the  filing  of  the  inventory  and  the  order  of  October 
14,  1895,  under  orders  of  the  court  awarding  it.  Under 
these  conditions  it  cannot  be  said  that  she  appeared  in  either 
matter  in  a  different  capacity  or  character.  In  both  pro- 
ceedings she  was  the  real  party  in  interest,  asserting  individ- 
ual and  not  representative  rights,  and  is  bound  by  the 
judgment.  (1  Greenleaf  on  Evidence,  sec.  535;  1  Freeman 
on  Judgments,  4th  ed.,  sec.  174;  Colton  v.  Onderdunh,  69 
Cal.  155,  [58  Am.  Rep.  556,  10  Pac.  395].) 

We  have  pursued  this  discussion  sufficiently.  The  finding 
of  the  trial  court  as  to  what  was  determined  in  the  decision 
in  the  Estate  of  Bell,  142  Cal.  97,   [75  Pac.  679],  and  the 
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conclusions  of  that  court  as  to  the  effect  of  that  decision  are 
erroneous.  It  decided,  and  was  conclusive  to  the  point,  that 
no  order  of  court  save  the  orders  specially  mentioned  in  it, 
existed  making  an  allowance  to  petitioner  between  the  return 
of  the  inventory  and  the  order  of  October  14,  1895,  and 
determines  that  all  allowances  under  any  order  of  court 
making  them  had  been  fully  paid  to  respondent. 

Under  this  view,  it  is,  as  we  have  said,  unnecessary  to 
consider  any  other  of  the  various  grounds  urged  by  appel- 
lants for  a  reversal. 

The  order  appealed  from  is  reversed  with  costs  to  the 
appellants. 

Shaw,  J.,  Angellotti,  J.,  Sloss,  J.,  and  Henshaw,  J.,  con- 
curred. 

Eehearing  denied. 


[S.  F.  No.  4583.    In  Bank.— April  3,  1908.] 

In  the  Matter  of  the  Estate  of  THOMAS  BELL,  Deceased. 
TERESA  BELL,  Widow,  Respondent;  NATIONAIi 
BANK  OF  D.  0.  MILLS,  Appellant. 

Estates  or  Deceased  Persons — Impkofis  G&kdits  upon  Family  Al- 
lowance— ^Res  Adjudicata — ^Bights  of  Ceedii'oes — Appeal.— A 
creditor  who,  without  further  action,  rested  upon  demurrer  to  a 
petition  seeking  credits  upon  a  family  allowance^  which  were  con- 
trary to  the  decision  of  this  court  upon  a  former  appeal,  but  who* 
has  appealed  from  the  final  judgment  upon  a  transcript  identical 
with  that  appearing  in  S.  F.  No.  4582,  supra,  may  avail  himself  of 
the  former  judgment  of  this  court  set  up  by  other  creditors,  which 
inures  to  the  benefit  of  all  other  creditors,  as  res  ad  judicata;  and, 
since  the  petition  demurred  to  has  no  legal  existence,  such  creditor 
is  entitled  to  a  general  reversal  of  the  order  appealed  from,  which 
made  an  improper  allowance  of  such  credits  upon  an  intervening^ 
order  adjudged  by  this  court  not  to  exist. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  directing  payment  to  the  widow 
of  a  deceased  person  on  her  family  allowance.  J.  V.  Coflfey,. 
Judge.  . 
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The  facts  are  stated  in  the  opinion  of  the  court  in  this  case, 
and  in  case  No.  4582,  supra. 

James  M.  Allen,  for  Appellant. 

T.  Z.  Blakeman,  for  Respondent. 

THE  COURT. — This  is  an  appeal  from  the  same  judgment 
and  order  in  favor  of  respondent  for  payment  of  family 
allowance  as  was  involved  in  the  appeal  of  Louisa  J.  Thomp- 
son et  al.  (S.  F.  No.  4582),  this  day  decided  and  reversed, 
ante,  p.  331,  [95  Pac.  372].  Unlike  that  appeal,  however,  the 
present  one  involves  the  validity  of  an  order  of  court  over- 
ruling the  joint,  general  demurrer  to  the  original  petition 
of  respondent  interposed  by  this  appellant  and  the  other 
creditors  of  the  estate  represented  in  the  Thompson  appeal 
and  the  order  denying  their  motion  to  strike  out  certain  parts 
of  the  petition.  This  appellant  rested  on  its  demurrer  and 
motion  to  strike  out,  and  after  the  order  of  court  respecting 
them,  while  the  other  demurring  creditors  answered,  this 
appellant  did  not  in  any  manner  further  appear  in  the  cause 
by  answer  or  otherwise,  except  to  take  this  appeal  after  the 
proceeding  had  culminated  in  the  judgment  and  order  award- 
ing petitioner  her  claim  for  a  family  allowance.  The  tran- 
script on  this  particular  appeal  is  identical  with  the  transcript 
in  the  Thompson  appeal.  It  appears  therefrom  that  the  other 
creditors  had  answered,  and  during  the  trial  of  the  proceeding 
the  petition  of  respondent  was  amended  and  the  relief  thereby 
asked  was  based  on  allegations  substantially  different  from 
those  contained  in  the  original  petition  and  were  sufficient 
to  withstand  a  general  demurrer.  (See  decision  in  the  Thomp- 
son appeal,  supra.) 

In  the  Thompson  appeal  we  held  that  the  decision  in  the 
Estate  of  Bell,  142  Cal.  97,  [75  Pac.  679],  was  conclusive 
against  the  right  of  petitioner  to  recover  upon  the  cause  of 
action  stated  in  her  amended  petition.  Such  reversal  on  that 
ground  precludes  petitioner  from  further  proceeding  under  the 
present  petition  as  it  stands,  and  such  reversal  inures  to  the 
benefit  of  all  the  creditors  of  the  estate,  as  well  as  this  appel- 
lant, as  the  creditors  presenting  the  Thompson  appeal.  As 
far  as  the  petition  to  which  appellant  demurred  is  concerned. 
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it  has  no  further  legal  existence  as  a  petition,  and  no  possible 
action  can  be  taken  on  it  which  will  affect  this  appellant. 
Under  these  circumstances,  as  appellant  appeals  generally 
from  the  judgment  and  order  of  the  court,  a  general  reversal 
of  the  order  appealed  from,  as  far  as  this  appell^t  is  con- 
cerned, should  be  had,  and  it  is  so  ordered. 

Behearing  denied. 


[Sac.  No.  1609.     In  Bank.— April  2,  1908.] 

In  the  Matter  of  the  Petition  of  FRANK  B.  OGDEN  for  a 
review  and  modification  of  the  opinion  rendered  in  the 
case  of  Pekin  Mining  and  Milling  Company  v.  James 
Kennedy,  81  Cal.  357. 

In  answer  to  a  petition  filed  by  Frank  B.  Ogden,  now  a  judge  of  the 
superior  court  of  Alameda  County,  for  a  review  and  modifi- 
eation  of  certain  statements  contained  in  the  opinion  of  this  court 
in  the  case  of  Pelcin  Mining  and  Milling  Company  v.  James  Ken- 
nedy, 81  Cal.  357,  it  is  held  that  the  statements  in  that  opinion 
were  based,  of  course,  exclusively  upon  the  findings  made  by  the 
trial  court,  and  were  in  no  sense  the  result  of  am  examination  by 
this  court,  nor  could  they  in  any  sense  be  construed  as  expressing 
the  views  of  this  court  upon  the  matter;  and  that  it  is  manifest  that 
the  exoneration  of  Judge  Ogden  upon  the  showing  made  in  his 
petition  is  full  and  complete.  This  court  also,  from  personal  knowl- 
edge of  Judge  Ogden,  joins  in  the  expression  of  confidence  embodied 
in  the  findings  of  the  judges  of  the  superior  court  of  Alameda 
County  J  but,  from  the  character  and  limits  of  the  jurisdiction  of 
this  court,  it  is  impossible  for  it  to  attempt  to  amend  or  correct 
the  findings  of  the  trial  court,  and  so,  impossible  for  it  to  afford 
the  specific  relief  prayed  for.  The  court  orders  the  pnhlication  of 
its  views  in  this  matter,  stating  that  it  should  suffice  for  the  com- 
plete exoneration  of  the  petitioner. 

THE  COURT.— In  1889  this  court  handed  down  a  decision 
in  the  above-entitled  ease,  which  will  be  found  reported  in 
81  Cal.  357,  [22  Pac.  679 J .  In  its  opinion  this  court  made  refer- 
ence to,  and  repeated  the  substance  of,  certain  findings  of  the 
trial  court,  which  findings  reflected  upon  the  fair  dealing  of 
Frank  B.  Ogden,  petitioner  herein.    The  gist  of  these  findings 
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was  that  the  said  Ogden  improperly  and  in  fraud  of  the  rights 
of  James  Kennedy  and  others,  defendants,  represented  at  an 
execution  sale  of  certain  mining  claims  of  the  Oro  Fino  Min- 
ing Company,  that  the  Oro  Fino  Mining  Company  was  not  tho 
owner  of  the  property,  and,  after  the  sale,  wrote  his  name  in 
the  constable's  certificate  of  sale  under  execution.  In  tho 
answer  of  Kennedy  and  others  in  the  above-entitled  suit  no 
charge  of  fraud  was  made  against  Ogden,  and  there  was  no 
intimation  that  he  was  to  be  charged  with  fraud.  Nothing 
in  the  answer  tended  to  give  notice  that  any  such  fraud  was 
claimed.  At  the  trial  of  the  cause  Ogden  was  called,  testified, 
and  went  his  way.  Upon  his  examination  neither  his  integrity 
nor  the  fairness  of  his  acts  was  called  in  question.  He  never 
was  informed  during  or  after  the  trial  of  the  cause  thct  his 
testimony  had  been  disputed,  or  his  fair  dealing  questioned. 
He  had  no  interest  in  the  litigation,  and  the  first  knowledge 
that  he  acquired  that  the  findings  of  the  trial  court  in  any  way 
reflected  upon  him  was  from  reading  the  reported  decision  of 
this  court.  Immediately  upon  becoming  aware  of  this  decision, 
the  said  Ogden  himself  presented  the  matter  to  the  bar  asso- 
ciation of  Alameda  County,  of  which  he  was  a  member,  with 
a  request  that  an  immediate  investigation  of  his  conduct  be 
had.  Such  investigation  was  had  and  resulted  in  his  com- 
plete exoneration,  and  the  bar  association  of  Alameda  County 
addressed  a  letter,  early  in  the  year  1890,  to  the  justices  of 
this  court,  declaring  that,  after  examination,  the  said  Ogden, 
who  at  that  time  had  become  a  judge  in  the  county,  was  about 
to  request  a  hearing  before  this  court  of  the  matters  touching 
his  integrity,  and  asked  that  such  hearing  be  granted  him. 
The  judges  of  the  superior  court  of  Alameda  County,  express- 
ing from  their  own  knowledge  the  highest  opinion  of  the  char- 
acter of  Judge  Ogden,  united  with  the  bar  association  in  this 
request.  The  request  which  was  urged  upon  this  court  per- 
sonally by  Judge  Ogden,  and  also  by  a  committee  of  the  bar 
association  of  Alameda  County,  appointed  for  that  purpose, 
was  to  the  effect  that  this  court  should  in  some  appropriate 
manner  investigate  the  matter  of  the  alleged  fraud  of  Ogden, 
and  report  its  conclusions  thereon  in  some  suitable  way  by 
footnote  or  appendix  to  the  case  of  Pekin  Mining  and  Milling 
Co.  V.  Kennedy,  already  reported.  The  justices  of  this  court, 
each  and  all  expressing  willingness  to  do  anything  to  sub- 
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serve  the  ends  of  justice,  pointed  out  the  impossibility  of 
adding  such  footnote  to  the  volume  because  it  was  already 
in  print,  and  suggested,  moreover,  that  as  the  judgment  of  this 
court  in  the  case  had  been  a  judgment  ordering  a  new  trial 
it  would  be  possible  for  Judge  Ogden,  upon  such  new  trial, 
to  have  the  facts  thoroughly  investigated,  and  a  finding  in  ac- 
cordance with  those  facts  declared  by  the  trial  court.  Judge 
Ogden  then  immediately  communicated  with  Marcus  P.  Ben- 
nett, Esq.,  who  had  been  the  attorney  for  the.plaintiflf  in  the 
litigation,  urging  him  to  press  the  case  for  retrial,  and  offer- 
ing to  bear  all  the  cost  and  expenses  attending  such  trial,  for 
the  sole  purpose,  so  far  as  he  was  concerned,  of  presenting 
to  the  court  all  of  the  evidence  upon  the  question  of  his 
alleged  fraudulent  practice.  Judge  Bennett  replied  that  a 
new  trial  was  impracticable,  as  the  hostile  interests  had  been 
consolidated  and  the  case  had  passed  from  his  management 
and  control,  concluding  his  letter  by  offering  his  assistance  to 
do  whatever  he  could  **to  remove  the  blot  from  your  good 
name,  which  I  believe  has  been  most  unjustly  attached  to 
it." 

Judge  Ogden  then  requested  Judge  Bennett  to  confer  with 
Judge  Williams,  who  was  the  trial  judge,  and  learn  from 
him  whether  he  would  not  be  willing  to  take  evidence  and  re- 
port upon  this  single  matter,  it  being  urged  that  he  could  do 
so  without  impairment  of  any  of  the  rights  under  the  deci- 
sion^ since  his  judgment  had  been  reversed  by  the  supreme 
court,  and  his  finding  of  the  fraudulent  practice  of  Ogden 
was  not  within  the  issues  of  the  case  and  in  no  way  necessary 
to  sustain  the  judgment.  Judge  Williams,  in  turn,  could  not 
see  his  way  clear  to  try  any  portion  of  the  case  by  piecemeal 
and  declined  to  do  so.  Appeal  was  also  made  to  Geor^re  G. 
Blanchard,  Esq.,  who  had  been  the  attorney  for  the  defend- 
ants in  the  case,  asking  his  aid  that  the  matter  might  be  thor- 
oughly investigated  andjeleared  up,  and  Mr.  Blanchard  wrote 
that  he  **  exonerated  Mr.  Ogden  from  all  imputation  or  wrong 
in  the  matter  you  refer  to.  ...  I  am  ready  to  do  anything 
in  my  power  to  relieve  Mr.  Ogden  in  the  matter  you  speak 
of.  Judge  Williams  has  gone  out  of  office  and  of  course  can 
make  no  order  in  the  case.  Say  to  Mr.  Ogden  to  prepare  such 
a  paper  as  will  meet  the  facts  of  the  case  and  it  shall  be  done 
with  as  he  may  suggest." 
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Being  thus  unable  to  obtain  relief  from  any  quarter,  Judge 
Ogden  was  constrained  to  give  over  his  attempts,  and  in  this 
situation  the  matter  rested  until  1893.  In  that  year  Judge 
Ogden 's  name  was  under  consideration  by  Governor  Mark- 
ham  for  appointment  to  the  position  of  judge  of  the  superior 
court  of  Alameda  County.  Confronted  by  the  case  in  the 
eighty-first  volume  of  our  reports,  his  Excellency  appointed 
a  commission,  composed  of  the  three  judges  of  the  superior 
court  of  Alameda  County,  to  take  evidence  on  the  matter  and 
report  their  findings  to  him.  Such  evidence  was  taken,  and 
the  following  report  and  findings  were  made: — 

"The  transaction  which  bears  most  heavily  against  the  said 
Ogden  is  found  in  the  decision  of  the  supreme  court,  expressed 
in  this  language: 

"*It  had  been  agreed  between  Miller,  Bargion  and  Ken- 
nedy that  the  latter  should  bid  off  the  property  in  his  own 
name.  But  it  had  also  been  agreed  between  Miller  and  Prank 
B.  Ogden,  that  said  Ogden  should  attend  the  sale  for  the 
purpose  of  procuring  the  title  to  said  mine  .to  be  taken  in 
his  ( Ogden 's)  name.  Ogden  attended  the  sale,  and  it  was 
agreed  between  him  and  Kennedy,  that,  for  the  purpose  of 
deterring  bidders,  Ogden  should  give  public  notice  at  the  sale 
that  the  mine  did  not  belong  to  said  Oro  Finj  Corporation, 
but  was  the  property  of  him  (Ogden).  Such  notice  was 
accordingly  given,  and  the  mine  was  bid  in  by  Kennedy,  as 
before  stated,  but  another  complication  arose.  Ogden  volun- 
teered his  assistance  to  the  justice  of  the  peace  to  write  out 
the  certificate  of  sale,  and  inserted  therein  his  own  name  as 
purchaser,  instead  of  that  of  Kennedy.  This  was  not  known 
to  or  discovered  by  the  Constable  (Cline)  or  Kennedy.' 

"T^pon  these  matters  we  make  the  following  find- 
ings :— 

"Said  Ogden  did  attend  the  sale  and  give  public  notice 
that  the  mine  did  not  belong  to  said  Oro  Pino  Corporation, 
but  was  the  property  of  him,  Ogden. 

"This  notice  was  p:iven  in  the  belief,  honestly  entertained 
by  said  Ogden,  that  the  title  to  said  mine  was  in  fact  and  in 
law  in  him,  the  said  Ogden,  under  his  deed  from  Schenck. 
This  belief  was  at  the  time  shared  by  Kennedy,  Bargion  and 
Miller.  There  was  no  attempt  to  defraud  the  judgment  cred- 
itor, Phelps,  or  prevent  his  obtaining  from  the  sale  the  full 
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amount  of  his  judgment,  and,  in  fact,  the  full  amount  of  his 
judgment  and  costs  was  bid  and  the  judgment  creditor,  Phelps, 
received  all  of  the  money  from  the  sale  of  the  property  to 
which  he  was  entitled  under  his  judgment. 

"It  is  true  that  Ogden  volunteered  his  assistance  to  the 
justice  to  write  out  the  certificate  of  sale,  and  inserted  therein 
his  own  name  as  purchaser.  It  is  not  true  that  this  was  done 
without  the  knowledge  of  Kennedy  or  in  fraud  of  Kennedy  or 
Bargion,  or  in  fraud  of  any  person  soever. 

"We  find  that  the  said  Ogden  volunteered  his  services 
merely  as  penman.  That  he  wrote  his  name  in  the  certificate 
of  sale  because  it  was  the  understanding  and  agreement 
between  Miller,  Bargion  and  Kennedy  that  he  should  do 
so.  And  here  we  proceed  to  a  brief  analysis  of  the  testimony 
before  us  on  this  point: — 

"Manifestly  there  was  no  fraud  and  no  impropriety  in 
the  said  Ogden  writing  his  name  in  said  certificate,  if  in 
fact  it  was  understood  between  Kennedy,  Bargion  and 
Miller,  that  the  certificate  should  be  issued  in  the  name  of 
Ogden  as  purchaser. 

"Miller  swears  that  it  was  the  understanding  between 
himself,  Bargion  and  Kennedy,  that  the  certificate  should 
be  taken  in  Ogden's  name,  and  states  the  reasons  therefor 
in  his  affidavit. 

"Peter  Bargion  is  now  dead.  His  wife,  however,  makes 
affidavit  to  the  high  opinion  which  her  husband  always 
entertained  of  the  character  of  the  said  Ogden,  and  her 
recollection  that  the  certificate  of  purchase  at  the  sale,  under 
the  Phelps  judgment,  should  be  taken  in  the  name  of  Frank 
B.  Ogden. 

"The  said  Ogden  testifies  to  like  effect  as  Miller. 

"In  addition  to  this  we  have  the  evidence  of  Hon.  Walter 
Van  Dyke  (now  judge  of  the  superior  court  of  Los  Angeles 
County,  at  that  time  attorney  for  said  Miller),  in  the  form 
of  a  letter  addressed  to  said  Ogden,  bearing  testimony  to 
the  honorable  conduct  and  character  of  Ogden,  and  to  the 
fact  that  the  mine  'was  sold  under  the  Phelps  claim,  and  was 
bid  in  by  Ogden,  Kennedy  paying  the  money  at  the  sale.' 
A  payment  understood,  at  the  time,  to  be  a  payment  on 
account  of  his  indebtedness  to  Miller.  Which  evidence  is 
strongly  corroborative  of  that  of  Ogden  and  Miller. 
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"We  have  next  the  testimony  of  George  G.  Graham,  like- 
wise in  a  letter,  to  the  eflEect  that  he  was  present  at  the 
sale,  and  drove  Ogden  and  Kennedy  to  the  mine.  That  at 
the  sale  Ogden  stated,  and  the  constable,  Cline,  announced, 
that  the  property  was  sold  to  Prank  B.  Ogden.  That  after 
the  sale  at  the  time  Kennedy  referred  to  the  fact  that  the 
certificate  was  in  the  name  of  Frank  B.  Ogden. 

"There  is  also  the  testimony  of  the  justice  of  the  peace, 
Tracy,  taken  upon  the  trial  of  the  case,  to  the  effect  that 
Ogden  wrote  the  certificate  at  his,  the  justice's,  dictation,  and 
that  he,  the  justice,  saw  Ogden  write  his  name  in  the  cer- 
tificate. And  here  it  can  scarcely  be  believed  that  if  it  was 
not  by  the  justice  at  that  time  known  to  be  the  proper 
name  therein  to  be  inserted,  he  would  have  done  as  he 
testifies  that  he  did,  said  nothing  about  it  until  a  month 
or  two  thereafter. 

"There  is  also  the  additional  fact,  undisputed  by  the  evi- 
dence, that  the  said  Ogden  wrote  the  certificate  in  duplicate, 
€ach  containing  his  own  name,  left  them  for  the  constable 
to  sign,  with  instructions  to  the  constable  to  file  one  for 
record,  and  it  in  fact  was  filed,  and  to  deliver  the  other  to 
Kennedy  upon  the  payment  by  Kennedy  of  the  money.  One 
was  actually  filed  for  record  and  carried  as  matter  of  law, 
constructive  notice  to  the  world,  of  its  contents,  and  the 
other  was  actually  delivered  to  Kennedy  long  prior  to 
July  1st,  the  date  of  his  difference  and  trouble  with  said 
Miller.  It  is  difficult  to  believe  that  any  person  would 
attempt  the  perpetration  of  so  palpable  a  fraud,  and  one 
in  its  nature  almost  impossible  to  escape  detection,  and  at- 
tempt the  perpetration  of  such  a  fraud,  the  justice  himself 
knowing  that  Ogden's  name  was  written  therein,  the  con- 
stable being  called  upon  to  sign  them  as  his  official  act,  one 
being  placed  of  record,  the  other  delivered  to  Kennedy  him- 
self, it  is  difficult,  we  say,  to  believe  that  under  all  these 
circumstances  the  fraud  should  have  gone  undetected,  until 
nearly  a  month  after  the  date  of  the  beginning  of  the  trouble 
between  Kennedy  and  Miller. 

"We  are  are  of  the  opinion  that  the  more  rational  view  is 
that  the  charge  of  fraud  was  simply  an  afterthought  of  de- 
fendant Kennedy.  In  this  we  are  sustained  by  the  opinion 
of  Hon.  Marcus  P.  Bennett,  then  attorney  for  plaintiff,  now 
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judge  of  the  superior  court  of  El  Dorado  County,  who  says 
in  his  letter  above  quoted,  *I  contended  for  a  very  different 
finding,  and  argued  the  case  on  the  theory  of  your  entire 
innocence  in  taking  the  certificate  in  your  own  name,  and 
supposed  that  the  court  would  find  in  accordance  with  that 
theory,  and  was  nwriified  and  surprised  that  it  did  not.' 
Also  the  opinion  of  Hon.  George  C.  Blanchard,  found  in 
his  letter  to  A.  A.  Moore,  above  quoted,  to  the  effect,  that 
he  exonerated  Mr.  Ogden  from  all  imputation  of  wrong  in 
the  matter,'  and  that  he  had  already  willingly  executed  a 
declaration  to  that  effect. 

"As  against  all  this  testimony  the  charge  of  fraud  has  to 
be  sustained,  if  sustained  at  all,  upon  the  testimony  of  the 
single  witness,  Kennedy.  And  the  proposition  briefly  stated  is 
this:  K  Ogden  wrote  his  name  in  the  certificate  of  sale, 
without  the  knowledge  and  consent  of  Kennedy,  he  was 
guilty  of  a  fraud.  K  he  wrote  his  name  in  the  certificate, 
with  the  knowledge  and  consent  of  Kennedy,  he  was  en- 
tirely innocent  of  any  fraud.  Kennedy  says  this  was  done 
without  his  knowledge  and  consent.  Giving  to  the  testimony 
of  Kennedy  all  the  weight  to  which  it  is  entitled,  as  the 
testimony  of  a  single,  credible  witness,  it  is  still  greatly 
overweighed  by  all  of  the  other  testimony  before  us, 
which  is  entirely  in  favor  of  the  account  given  by  said 
Ogden. 

"But  is  the  testimony  of  Kennedy  to  be  treated  as  the 
testimony  of  a  credible  witness?  Assuredly  not.  No  testi- 
mony impeaching  Kennedy  was  before  the  trial  court  of  El 
Dorado  County,  and  little  testimony  in  favor  of  Oprden  was 
before  the  court;  for,  as  has  been  hereinbefore  set  forth,  it 
eould  not  be  determined  by  Ogden,  and  was  in  fact  un- 
known to  Ogden,  that  his  integrity  was  to  be  questioned  in 
that  case.  The  answer  of  Kennedy,  on  file  in  the  action, 
raises  no  such  issue,  and  it  was  not  to  be  supposed  by 
Ogden  or  by  the  attorney  for  the  plaintiff  in  that  case,  that 
his  good  name  would  be  involved  in  the  litigation.  In  il- 
lustration of  this  fact  it  may  be  noted  that  the  Hon.  Walter 
Van  Dyke,  who  was  familiar  as  an  attorney  and  adviser, 
with  aU  of  the  matters,  testified  in  the  case  by  deposition. 
He  could  and  would  doubtless  then,  as  he  does  now,  bear 
witness  to  the  good  faith  of  Ogden  in  all  of  the  transactions. 

CL.III  Cal.— 23 
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But  his  deposition  is  silent  upon  the  question.  No  inter- 
rogatories were  put  to  him  upon  the  subject  of  the  certifi- 
cate, because  no  one  upon  the  plaintiff's  side  at  that  time 
knew  that  foul  play  would  be  charged  in  relation  to  the 
certificate. 

"It  is  not  for  one  moment  to  be  supposed  that  had  all  of 
this  evidence  now  before  us  been  taken  in  the  trial  courts 
that  the  finding  in  question  would  have  been  made. 

"In  addition  to  that  we  have  stated  that  Kennedy  is  not 
to  be  considered  as  a  credible  witness,  and  this  is  so  because 
of  the  certified  copies  of  papers  now  before  us,  and  here 
marked  as  exhibits,  it  is  proved  that  the  said  Kennedy 
had  been  convicted  and  sentenced  in  the  state  of  New  York 
for  the  crime  of  conspiracy  committed  as  follows:  'The 
said  Kennedy  conspired  with  one  Thomas  and  procured  in- 
surance upon  the  life  of  one  Edward  G.  Bumham,  a  fictitious 
and  non-existing  person,  in  the  sum  of  $10,000.  Thereafter 
the  said  Kennedy  procured  a  corpse,  represented  to  the 
insurance  companies  that  the  corpse  was  the  corpse  of  the 
said  Bumham,  caused  the  said  corpse  to  be  buried,  and 
sought  to  collect  the  insurance.  Also  that  the  said  Kennedy 
fled  to  the  state  of  California,  from  the  state  of  New  York, 
to  escape  meeting  four  several  indictments  preferred  against 
him  by  the  grand  jury  of  the  city  of  Buffalo  in  1883  (the 
transactions  here  under  consideration  took  place  in  1884),. 
accusing  said  Kennedy  of  forgery  and  false  pretenses  as 
set  forth  in  exhibit  6.' 

"Also  that  the  said  Kennedy  was  at  the  time  a  lawyer,^ 
and  was  after  due  process  disbarred  by  the  supreme  court 
of  Erie  County,  New  York,  for  his  wicked,  corrupt  and 
felonious  practices,  and  that  his  license  to  practice  law  was. 
by  said  court  canceled  and  revoked. 

"Also  that  upon  coming  to  this  state  the  said  Kennedy 
procured  himself  to  be  admitted  to  practice  before  the 
superior  court  of  El  Dorado  County  upon  presentation  of 
his  said  canceled  certificate  from  the  state  of  New  York, 
and  upon  representation  that  the  said  certificate  was  in  full 
force  and  effect,  and  upon  testimony  of  his  good  moral 
character,  furnished  by  the  constable,  Cline,  who  was  a 
witness  against  said  Ogden  in  the  Pekin  Mill  &  Mining: 
Company  suit. 
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"Thereafter  the  fact  being  made  known  to  the  judge  of 
the  superior  court  of  El  Dorado  County,  who  was  the  same 
judge  who  tried  the  Pekin  Mill  &  Mining  .Company's  suit, 
and  made  the  said  finding  against  the  said  Ogden,  sup- 
ported largely,  if  not  wholly,  by  the  testimony  of  said 
Kennedy,  the  said  Kennedy  failing  to  appear  before  the 
court  to  explain  his  conduct  in  the  premises  was  by  the  court 
ordered  disbarred  and  forbidden  to  practice. 

"As  against  this  evidence  of  dishonesty  of  said  Kennedy, 
there  is  before  us  abundant  evidence  of  the  highest  kind 
and  of  the  strongest  nature  in  support  of  the  character  and 
reputation  of  said  Ogden  for  truth,  honesty  and  integrity; 
and,  moreover,  the  judges  of  this  court  from  long  knowledge 
of  and  personal  acquaintance  with  the  said  Ogden,  are 
themselves,  and  each  of  them,  able  to  bear  witness,  and  do 
hereby  bear  witness,  that  the  said  Ogden  during  all  his 
life  has  borne  and  now  deservedly  bears  the  highest  reputa- 
tion for  truth,  honesty  and  integrity,  and  is  known  and  ac- 
credited in  the  community  in  which  he  resides  as  a  man  of 
the  utmost  rectitude  in  all  the  affairs  of  life. 

"In  conclusion,  therefore,  the  judges  of  this  court  find 
that  in  none  of  the  transactions  mentioned  or  referred  to  in 
the  Pekin  Mill  &  Mining  Company's  suit,  was  the  said  Ogden 
guilty  of  any  fraud;  but,  to  the  contrary,  his  conduct 
throughout  was  entirely  free  from  fraud,  and  characterized 
by  the  best  motives." 

The  foregoing  findings  from  the  record  before  us  are 
abundantly  substantiated.  But  notwithstanding  this  and 
the  fact  that  the  citizens  of  Alameda  County  have  repeatedly 
expressed  their  conviction  of  Judge  Ogden 's  integrity,  by 
continuously  and  uninterruptedly  electing  him  to  the  office 
of  judge  of  the  superior  court,  still  the  record  of  the  case 
in  the  eighty-first  volume  of  our  reports  stands,  and  unless 
corrected,  will  stand  against  him,  his  children,  and  his 
children's  children,  as  a  monument  of  infamy.  For  this 
reason,  and  upon  this  showing,  he  asks  this  court  to  afford 
him  relief. 

The  statements  in  volume  81  of  the  California  Reports  were 
based,  of  course,  exclusively  upon  the  findings  made  by  the 
trial  court.  They  were  in  no  sense  the  result  of  an  examina- 
tion by  this  court,  nor  could  they  in  any  sense  be  construed  as 
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expressing  the  views  of  this  court  upoa  the  matter.  It  is 
manifest  that  the  exonerating  of  Judge  Ogden  upon  the 
showing  thus  made  is  full  and  complete.  This  court  also, 
from  personal  knowledge  of  Judge  Ogden,  joins  in  the  ex- 
pression of  confidence  embodied  in  the  findings  of  the  judges 
of  the  superior  court  of  Alameda  County.  .  But,  from  the 
character  and  limits  of  the  jurisdiction  of  this  court,  it  is 
impossible  for  it  to  attempt  to  amend  or  correct  the  findings 
of  the  trial  court,  and  so,  impossible  for  it  to  aflford  Judge 
Ogden  this  specific  form  of  relief.  However,  the  publi- 
cation of  the  foregoing  should  suffice  for  his  complete  ex- 
oneration. 

McFarland,  J. 

Henshaw,  J. 

Shaw,  J. 

Angellotti,  J. 

LORIGAN,  J. 

Sloss,  J. 
Bbatty,  C.  J. 


[S.  p.  No.  4872.     In  Bank.— AprO  3,  1908.] 

LAURA  E.  TEACY  et  al.,  Petitioners,  v.  JAMES  V.  COP- 
FEY,  as  Judge  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  Respondent. 

Probate  Orders — Entry  m  Minutb-Book — Timb  op  Appeal — ^Form  of 
Order  Signed  by  Jtjdob. — Section  1704  of  the  Code  of  Civil  Pro- 
cedure requires  probate  orders  to  be  entered  in  the  minute-book 
of  the  court,  and  it  is  the  order  there  entered,  and  not  a  separate 
paper  signed  by  the  judge  purporting  to  embody  the  terms  of  the 
order,  that  is  the  order  of  the  court,  and  it  is  the  date  of  tho 
entry  of  this  order  which  sets  the  time  running  for  an  appeaL 

Id. — Caption  of  Order — Omission  of  Namb  of  Court. — ^In  making 
entries  of  orders  in  the  minute-book  it  is  not  necessary  to  begin 
the  entry  of  each  order  with  a  statement  of  the  name  of  the  court 
in  which  it  is  made. 

Id. — DiscRBPANaEs  Between  Order  as  Entered  and  Docuubnt 
Signed  by  Judge. — The  fact  that  another  memorial  ezistSy  consisting 
of  a  document  signed  by  the  judge  and  filed  with  the  papers  in 
the  case,  and  that  there  are  some  slight  diacrepandes  between  soeh 
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doeoment  and  tlie  entry  in  the  minute-book,  does  not  affect  the 
validity  of  the  minute  entry,  nor  extend  the  time  of  appeal  until 
another  entry  was  made. 

APPLICATION  for  a  Writ  of  Mandate  directed  to  James 
V.  Coffey,  as  Judge  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco  to  compel  the  settlement  of  a  bill 
of  exceptions. 

The  facts  are  stated  in  the  opinion  of  the  court 

Horace  W.  Philbrook,  W.  J.  Bartnett,  and  William  T.  Bag- 
gett,  for  Petitioners. 

J.  C.  Campbell,  and  Thomas  H.  Breeze,  for  Respondent. 

SHAW,  J. — The  petition's  apply  for  a  writ  of  mandate 
to  compel  the  respondent,  as  judge  of  the  superior  court  of 
the  city  and  county  of  San  Francisco,  to  settle  a  bill  of  excep- 
tions relating  to  the  proceedings  and  evidence  taken  upon  the 
making  of  an  order  admitting  to  probate  the  will  of  Jacob  Z. 
Davis,  deceased,  the  purpose  of  the  petitioners  being  to  use 
the  said  bill  of  exceptions  upon  an  appeal  to  the  supreme  court 
from  said  order. 

The  order  in  question  was  made  on  August  17,  1897,  and 
was  entered  at  length  in  the  regular  minute-book  of  the  depart- 
ment of  the  superior  court  on  September  5,  1897.  The  time 
for  taking  the  appeal  therefrom  expired  on  November  4,  1897. 
Before  this  entry  the  order  was  reduced  to  writing  and 
signed  by  the  judge.  The  document  as  signed  had  a  caption 
at  the  top  of  its  first  page  beginning  with  the  words  **In  the 
Superior  Court  of  the  City  and  County  of  San  Francisco, 
Slate  of  California,  Department  9.  Probate.''  In  entering 
the  order  in  the  minute-book,  this  part  of  the  caption  was 
wnitted.  At  another  place  in  the  entry  the  word  **said/'  of 
the  phrase  *'the  said  proofs,"  as  the  order  was  drawn  in  the 
document,  was  omitted. 

Claiming  that  these  omissions  vitiated  the  act  of  entering 
the  order  and  rendering  the  entry  null  and  void,  the  petition- 
ers caused  it  to  be  again  entered  in  the  minute-book  of  the 
court  on  July  31,  1907,  with  the  aforementioned  part  of  the 
caption  and  the  word  **said"  carefully  inserted.  Their  con- 
tention now  is  that  this  latter  entry  is  the  only  valid  and 
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effectual  entry  of  the  order  that  has  ever  been  made,  and 
that  the  time  wherein  they  could  appeal  therefrom  did  not 
begin  to  nin  until  that  date.  Acting  upon  that  theory  they 
took  proceedings  for  an  appeal  to  this  court  within  sixty  days 
after  the  said  date  and  asked  for  the  settlement  of  the  pro- 
posed bill  of  exceptions. 

The  variations  aforesaid  of  the  minute-book  entry  of  Sep- 
tember 5,  1897,  from  the  signed  order,  did  not  vitiate  it,  or 
annul  its  effect  as  an  entry  of  the  order.  It  is  admitted  that 
that  entry  was  made  in  the  proper  minute-book.  The  part  of 
the  caption  omitted  was  not  a  necessary  part  of  the  order  and 
the  omission  of  the  word  *'said'*  did  not  affect  the  meaning 
of  the  phrase  and  was  of  no  importance  or  significance.  There 
is  no  statute  expressly  authorizing  the  making  of  a  memorial 
of  the  terms  of  an  order  of  the  superior  court  by  the  method 
of  writing  it  on  a  separate  piece  of  paper  and  having  the 
judge  attach  his  signature  thereto.  It  has  become  customary 
to  do  so  in  many  instances  and  the  courts  have  often  recog- 
nized such  a  memorial  as  competent  evidence  of  the  terms 
of  the  order.  But  the  code  (Code  Civ.  Proc,  sec.  1704) 
expressly  requires  probate  orders  to  be  entered  in  the  minute- 
book  of  the  court.  It  is  the  order  there  entered  which  is  the 
order  of  the  coilrt,  and  it  is  the  date  of  the  entry  of  this 
order  which,  under  our  decisions,  set  the  time  running  for  an 
appeal.  In  making  entries  in  the  minute-book  it  is  neither 
necessary,  nor,  so  far  as  we  are  advised,  customary,  to  begin 
the  entry  of  each  order  with  a  statement  of  the  name  of  the 
court  in  which  it  is  made.  The  fact  that  another  memorial 
exists  consisting  of  a  document  filed  with  papers  in  the  case, 
and  that  there  are  some  slight  discrepan)sies,  such  as  those 
above  mentioned,  between  the  filed  order  and  the  entry  in 
the  minute-book,  would  not  affect  the  validity  of  the  minute 
entry,  nor  extend  the  time  of  appeal,  until  another  entry  was 
made.  The  petitioners  have  no  valid  appeal  and  no  right  to 
any  bill  of  exceptions  on  the  appeal  they  are  attempting  to 
take. 

The  petition  is  denied. 

Henshaw,  J.,  Lorigan,  J.,  Angellotti,  J.,  Sloss,  J.,  and 
Beatty,  C.  J.,  concurred. 

Rehearing  denied. 
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[S.  P.  No.  4896.    In  Bank.— April  20,  1908.] 
In  the  Matter  of  the  Estate  of  JAMES  MOFFITT,  Deceased. 

Inheritance  Tax — ^Webe's  Share  of  CJommitnity  Property  Liable  For, 
— The  surviving  wife's  share  of.  the  community  property  of  herself 
and  her  deceased  husband  is  subject  to  the  payment  of  the  inheri- 
tance tax  imposed  by  the  act  of  March  20,  1905,  prescribing  that 
"All  property  which  shall  pass  by  will  or  by  the  intestate  laws  of 
this  state  from  any  person  who  may  die  seized  or  possessed  of  tho 
same  .  .  .  shall  be  and  is  subject  to  a  tax  hereinafter  provided  for." 

Id. — Wife  Takes  Community  Property  as  Heir. — Upon  the  death  of 
the  husband  the  wife  takes  one  half  of  the  community  property 
as  heir. 

Ii>. — Construction  op  Statutes — Prior  Judicial  Decisions. — ^It  is  a 
fundamental  rule  for  the  interpretation  of  a  statute  that  it  is  pre- 
sumed to  have  been  enacted  in  the  light  of  such  existing  judicial 
decisions  as  have  a  direct  bearing  upon  it. 

Id. — Constitutional  Law — Provisions  Affecting  Community  Prop- 
erty.— Under  section  14  of  article  XI  of  the  state  constitution  of 
1849,  and  the  laws  enacted  thereunder,  the  wife  has  no  vested 
estate  in  the  community  property,  and  the  inheritance  tax  law  of 
1905,  in  so  far  as  it  imposes  a  tax  on  community  property  acquired 
under  that  provision  of  the  state  constitution  is  not  in  conflict  with 
any  provision  of  the  state  constitutions  of  1849  or  1879,  or  with 
any  provision  of  the  constitution  of  the  United  States. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  directing  the  payment  of  an  inheritance  tax.  T.  W. 
Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Olney  &  Olney,  and  Warren  Olney,  for  Appellanta 

Snook  &  Church,  for  Respondent. 

HENSHAW,  J. — This  is  an  appeal  by  the  widow  and  tho 
executors  of  the  will  of  the  deceased  from  an  order  and  decree 
made  by  the  superior  court  of  Alameda  County  in  probate, 
directing  the  executors  to  pay  to  the  county  treasurer  of  Ala- 
meda County  the  sum  of  $26,684.50  as  the  inheritance  tax 
upon  the  interest  of  the  widow  in  the  community  property  of 
herself  and  her  deceased  husband.     The  inheritance  tax  law 
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of  this  state,  approved  March  20,  1905,  prescribes  that  "All 
property  which  shall  pass  by  will  or  by  the  intestate  laws  of 
this  state  from  any  person  who  may  die  seized  or  possessed 
of  the  same  .  .  .  shall  be  and  is  subject  to  a  tax  hereinafter 
provided  for."  The  single  question  presented  by  this  appeal 
is  whether  the  surviving  wife's  share  of  the  community  prop- 
erty is  subject  to  this  inheritance  tax. 

It  is  conceded  that  the  determination  of  the  trial  court  that 
such  property  is  liable  for  the  payment  of  this  tax  finds  sup- 
port in  the  cases  of  In  re  Burdick,  112  Cal.  387,  [44  Pac.  734] ; 
Spreckels  v.  Spreckels,  116  Cal.  339,  [58  Am.  St.  Rep.  170,  48 
Pac.  228] ;  and  Sharp  v.  Loupe,  120  Cal.  89,  [52  Pac.  134, 
586].  But  it  is  earnestly  contended  that  this  court  should 
overrule  these  cases  to  the  extent  of  holding  that  as  to  the  com- 
munity property  the  widow  has  such  an  ownership  or  estate 
or  title  as  enables  her  to  take  upon  the  death  of  the  husband, 
not  as  his  heir,  and  not  by  succession,  but  by  a  certain  right 
of  survivorship;  that,  in  effect,  the  wife  during  the  existence 
of  the  marriage  status  has  always  enjoyed  an  ownership  in 
one  half  of  the  community  property  and  that  by  the  death  of 
the  husband  her  ownership  of  this  moiety  is  simply  released 
from  the  power  of  disposition  over  it  with  which  the  law  dur- 
ing his  lifetime  and  during  the  existence  of  the  marriage  status 
has  clothed  him.  Reference  is  made  to  the  language  of  the 
Civil  Code  (sec.  682)  which  declares  that  ownership  of  prop- 
erty by  several  persons  is  either :  1.  Of  joint  interest ;  2.  Of 
partnership  interest;  3.  Of  interests  in  common;  4.  Com- 
munity interest  of  husband  and  wife.  We  are  referred  also 
to  expressions  in  some  of  the  earlier  decisions  of  this  court, 
such  as  the  language  of  Beard  v.  Knox,  5  Cal.  256,  [63  Am. 
Dec.  125],  where  it  is  said:  **The  husband  and  wife,  during 
coverture,  are  jointly  seized  of  the  property,  with  a  half 
interest  remaining  over  to  the  wife,  subject  only  to  the  hus- 
band's disposal  during  their  joint  lives.  This  is  a  present, 
definite  and  certain  interest,  which  becomes  absolute  at  his 
death.'' 

All  of  these  code  sections,  all  of  these  cases,  and  all  of 
these  arguments  were  most  ably  urged  upon  the  attention  of 
the  court  in  the  first  two  cases  above  cited,  and  the  conclusion 
then  reached  was  there  expressed  in  the  following  language: 
**  Courts  and  counsel  have  occasionally  endeavored  to  find  some 
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property  ri^t  in  the  wife,  or  some  respect  in  which  the 
husband's  interest  falls  «hort  of  full  property.  I  think  it 
will  be  unirersally  admitted  that  so  far  there  has  been  a  com- 
plete failure  in  this  respect  The  first  attempt  shown  by 
our  reports  of  that  kind  is  in  Oodey  v.  Oodey,  39  Cal.  157.  In 
that  case  it  is  said  that  while  no  other  technical  term  so  well 
defines  the  wife's  interest  as  the  phrase  *a  mere  expectancy 
...  it  is  at  the  same  time,  ...  so  vested  in  her  that  the  hus- 
band cannot  deprive  her  of  it  by  his  will,  nor  voluntarily 
alienate  it  for  the  mere  purpose  of  divesting  her  of  her  claim 
to  it"' 

After  painstaking  investigation  and  review,  and  after  the 
fullest  deliberation,  this  court  in  In  re  Burdick  determined 
and  held,  as  it  declared  in  Spreckels  v.  Spreckels,  that  upon 
the  death  of  the  husband  the  wife  takes  one  half  of  the  com- 
munity property  as  heir.  Every  argument  here  advanced 
against  that  conclusion  was  urged  by  learned  counsel  in  the 
other  cases,  and  was  fully  met  in  the  opinions  above  referred 
to.  No  useful  purpose  can  be  subserved  by  a  repetition  of  these 
arguments  or  of  the  answers  to  thejn.  A  reading  of  the  opin- 
ions of  this  court  in  those  cases  will  establish  how  thoroughly 
the  questions  were  entered  into  and  what  a  complete  disposi- 
tion was  made  of  them. 

It  is  next  urged  that  as  laws  imposing  inheritance  taxes 
are  subject  to  strict  construction,  and  that  as  it  could  not 
have  been  in  the  legislative  mind  that  by  this  act  there  was 
imposed  a  tax  upon  the  widow's  share  of  the  community  prop- 
erty, therefore  a  construction  should  be  sought  which  will  avoid 
this  harsh  result  But  a  familiar  and  fundamental  rule  for 
the  interpretation  of  a  legislative  statute  is  that  it  is  pre- 
sumed to  have  been  enacted  in  the  light  of  such  existing  judi- 
cial decisions  as  have  a  direct  bearing  upon  it.  Thus  the 
legislature  is  presumed  to  have  enacted  it  with  full  knowledge 
that  this  court  in  Bank,  not  once  but  repeatedly,  had  declared 
that  the  wife  did  take  her  share  of  the  community  property 
upon  the  death  of  her  husband  by  succession  as  his  heir.  The 
next  and  necessary  presumption  which  follows  is  that  the  legis- 
lature enacted  the  inheritance  tax  law  in  the  light  of  these 
decisions  and  to  the  end  that  the  widow's  share  of  the  com- 
munity property  should  bear  this  tax  quite  as  much  as  would 
the  portion  of  the  husband's  separate  estate  which  might 
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come  to  her  by  will  or  by  the  laws  of  saccessicm.  In  other 
words,  since  the  legislature  knew  that  the  latest  expression 
from  this  court  upon  the  subject  was  an  unequivocal  declara- 
tion that  the  widow  did  take  her  share  of  the  community 
property  as  heir  of  the  husband,  if  it  had  designed  that  the 
widow's  share  should  not  be  subject  to  this  tax,  it  would  have 
made  provision  that  it  should  be  excepted  from  the  operation 
of  the  law.  If,  however,  the  truth  be  as  counsel  urge,  that  it 
never  entered  the  minds  of  the  men  constituting  the  legisla- 
tive body  that  they  were  imposing  this  tax  upon  the  com- 
munity interest  of  the  wife,  it  can  only  be  said  that  for  their 
ignorance  they,  and  not  the  courts,  are  responsible,  and  for 
their  omission  they,  and  not  the  courts,  must  find  the  remedy. 

Appellant  further  shows  that  the  community  property  here 
under  consideration  was  acquired  under  the  constitution  of 
1849  and  the  laws  referable  thereto.  That  constitution,  after 
defining  the  separate  property  of  the  wife,  declared  (sec  14, 
art.  XI) :  "Laws  shall  be  passed  more  clearly  defining  the 
rights  of  the  wife  in  relation,  as  well  to  her  separate  property, 
as  to  that  held  in  common  with  her  husband.''  Upon  these 
facts  appellant  argues  that  the  constitution  of  1849,  together 
with  the  laws  passed  in  conformity  with  its  direction,  **  con- 
ferred upon  the  wife  an  equal  interest  with  her  husband  in 
the  common  property,"  and  it  is  said  that  while  the  constitu- 
tion of  1879  is  silent  upon  the  matter  of  the  community 
property,  nevertheless,  neither  that  constitution  nor  any  new 
laws  passed  under  it  can  deprive  the  wife  of  her  interest  in 
the  community  property  guaranteed  and  secured  to  her  by 
the  constitution  of  1849,  and  the  question  is  asked:  ''Shall 
this  court  do  what  the  legislature  cannot  do  and  take  from  her 
a  vested  right?"  Appellant's  counsel  answer  this  question 
to  their  own  satisfaction  by  invoking  the  aid  of  section  10  of 
article  I  and  section  2  of  amendment  XIV  of  the  constitution 
of  the  United  States. 

It  cannot  be  doubted,  indeed  it  is  conceded,  that  the  con- 
stitution of  1849,  in  speaking  of  property  **held  in  common 
with  her  husband"  does  not  refer  to  tenancies  in  common  as 
known  to  the  common  law,  but  does  mean  property  of  the 
character  now  universally  designated  ** community  property." 
Thus,  the  declaration  of  the  constitution  of  1849  above  quoted 
amoimts  to  no  more  than  a  mandate  to  the  legislature  to 
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define  and  prescribe  the  rights  of  the  wife  in  the  property 
of  the  community.  The  Spanish-Mexican  civil  law  was,  of 
course,  the  law  in  force  in  California  at  the  time  of  its 
cession  by  Mexico  to  the  United  States  and  it  was  the  design 
of  the  constitution  of  1849  to  preserve,  so  far  as  might  be, 
to  the  wives  of  the  inhabitants  of  the  new  state  (most  of  whom 
were  at  that  time  former  citizens  of  Spain  or  Mexico)  the 
rights  to  the  community  property  which  they  had  enjoyed 
under  the  Mexican  rule.  But  even  under  the  Spanish-Mexican 
civil  law  the  wife  had  no  vested  estate  in  the  community 
property.  She  had  rights  which  may  be  loosely  described 
as  "vested"  in  the  sense  that  the  person  to  whom  the  rights 
belonged  was  not  doubtful  or  uncertain  but  positive  and 
known;  in  this  sense  only  were  her  rights  vested  but  those 
rights  never  amounted  to  an  estate.  She  became  vested  with 
an  estate  only  (under  certain  contingencies)  upon  the  disso- 
lution of  the  marriage  or  upon  the  death  of  the  husband; 
otherwise,  as  sums  up  BaUinger,  after  review  of  the  system, 
'*her  interest  seems  to  be  a  mere  expectancy  during  coverture 
similar  to  that  under  the  French  system."  (BaUinger  on 
Community  Property,  p.  29.)  And,  says  the  supreme  court 
of  Louisiana  (Beyer's  Succession,  36  La.  Ann.  506),  **The 
wife  has  during  the  marriage  no  vested  proprietary  interest 
in  any  property  composing  the  community,  but  only  an 
inchoate  right  which  entitles  her  to  the  hope  or  expectation 
that  if  she  survives  her  husband  she  can  receive  or  own  one 
half  of  the  property  that  may  be  left  after  payment  of  the 
community  debts."  And  again  says  Piatt  (Property  Rights 
of  Married  Women ;  see  Fallbrooh  Irr,  Dist,  v.  Abila,  106  Cal. 
362,  [39  Pac.  794] ) :  **The  wife  has  no  voice  in  the  manage- 
ment of  these  affairs,  nor  has  she  any  vested  or  tangible  inter- 
est in  the  community  property.  The  title  to  such  property 
vests  in  the  husband,  and  for  all  practical  purposes  he  is 
regarded  by  law  as  the  sole  owner."  But  passing  from  the 
enunciations  of  these  writers,  learned  in  the  law  on  the 
subject,  we  may  come  directly  to  the  declarations  and  adjudi- 
cations of  our  own  court  under  the  constitution  of  1849  and 
the  laws  passed  in  accordance  with  its  mandate,  and  we  find 
Chief  Justice  Field,  whose  study  of  this  Spanish-Mexican 
i^ystem  was  as  profound  as  his  mastery  over  it  was  complete, 
declaring  **the  interest  of  the  wife  is  a  mere  expectancy  like 
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the  interest  whick  an  heir  may  possess  in  the  property  of 
his  ancestor."  {Van  Maren  v.  Johnson,  15  Cal.  308.)  So(ni 
thereafter  Mr.  Justice  Cope,  speaking  for  the  court  in  Pack- 
ard  V.  Arellanes,  17  Cal.  525,  says:  **So  long  as  the  com- 
munity  exists  her  interest  is  a  mere  expectancy  and 
I>osse8ses  none  of  the  attributes  of  an  estate  either  at  law  or 
in  equity.  This  was  held  in  Van  Maren  v.  Johnson,  before 
referred  to,  where  the  interest  of  the  wife  was  compared  to 
that  which  an  heir  may  i>ossess  in  the  property  of  his  ancestor. 
This  same  doctrine  prevails  in  Louisiana  and  appears  to  be 
an  established  principle  of  the  civil  and  Spanish  law."  And 
again  Mr.  Justice  Thornton,  speaking  for  the  court  in 
Oreiner  v.  Oreiner,  58  Cal.  119,  says:  "The  interest  of  the 
wife  during  the  same  period  (coverture)  was  a  mere  expect- 
ancy, like  the  interest  which  an  heir  may  possess  in  the  prop- 
erty of  his  ancestor." 

It  is  thus  apparent  that  the  construction  put  ux>on  the 
constitution  of  1849  and  the  laws  passed  thereunder  is  iden- 
tical with  that  declared  in  Estate  of  Burdick,  112  CaL  87,  [4A 
Pac.  734] ;  and  Spreckels  v.  Spreckels,  116  Cal.  339,  [58  Am. 
St.  Rep.  170,  48  Pac.  228].  The  constitution  of  1879  does 
not,  as  did  the  constitution  of  1849,  command  the  legislature 
to  pass  laws  defining  the  wife's  rights  in  the  community 
property  because,  as  for  thirty  years  those  laws  had  been 
upon  the  statute  books  and  as  the  rights  under  those  laws 
had  been  from  a  very  early  date  judicially  determined  and 
settled,  no  need  existed  in  the  new  constitution  to  call  for 
legislative  action  upon  the  matter. 

For  these  reasons  it  is  impossible  to  perceive  where  or  how 
the  inheritance  law  under  consideration  does  violence  to  any 
provision  of  the  constitutions  of  California  of  1849  or  1879 
or  to  any  provision  of  the  constitution  of  the  United  States. 

The  order  and  decree  appealed  from  are  affirmed. 

Shaw,  J.,  Angellottiy  J.,  Sloss  J.,  Lorigan,  J.,  and  Beatly^ 
C.  J.,  concurred. 

Rehearing  denied. 
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[a  F.  No.  4883.    In  Bank.— April  80,  1908.] 

In  the  Matter  of  the  Estate  of  JOHN  FLETCHER  SIMS, 

Deceased. 

INHSBTTANCB  TAX — ^WiTE'S  SHABE  OF  COMMUNITY  PEOPEBTT  SUBJECT  TO. 

Estate  of  Moffitt,  ante,  p.  359,  approved/  to  the  effect  that  a 
wife's  share  of  the  communitj  property  is  subject  to  the  inheritance 
tax  imposed  bj  the  act  of  March  20,  1905. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  directing  payment  of  an  inheritance  ta3C  T.  W. 
Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Titus,  Wright  &  Creed,  and  H.  M.  Wright,  for  Appellants. 

TJ.  S.  Webb,  Attorney-General,  Snook  &  Church,  and 
Everett  J.  Brown,  for  Respondent. 

.  THE  COURT. — ^This  case  presents  the  same  question  as 
that  in  Estate  of  Moffltt,  ante,  p.  359,  [95  Pac.  653],  this  day 
decided, — ^namely,  whether  a  surviving  wife's  share  of  the 
community  property  is  subject  to  thu  inheritance  tax.  The 
decision  of  the  trial  court  was  to  the  same  effect  in  both 
cases.  For  the  reasons  given  in  Estate  of  Moffitt,  the  order 
and  decree  appealed  from  are  afSrmed. 


[S.  F.  No.  4821.    In  Bank.~April  20,  1908.] 

CHARLES  QXnST,  Respondent,  v.  DAVID  B.  MICHAEL 
et  al.,  Cross-Complainants  and  Respondents;  H.  H.  HILL 
et  aL,  Appellants. 

Appeal — ^Dismissal  on  Motion — Failure  to  Serve  Adverse  Party — 
Examination  op  Becord. — An  appeal  from  a  judgment  will  not  be 
dismissed  in  advance  of  the  hearing  upon  the  merits,  on  the  ground 
that  the  notice  of  appeal  was  not  served  upon  an  adverse  party, 
when  the  determination  of  the  question  whether  the  party  not  served 
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was  adverse  or  not  necessitates  an  examination  of  the  record.  The 
objection  maj  be  urged  at  the  time  of  the  hearing  on  the  merits. 
Id. — New  Trial — Trial  on  Agrekd  Facts — ^Jurisdiction — ^Frivolous 
Appeai.. — The  trial  court  has  jurisdiction  to  entertain  a  motion  for 
a  new  trial  of  a  case  that  was  tried  on  an  agreed  statement  of 
facts  and  a  stipulation  waiving  findings,  and  the  supreme  court  has 
likewise  jurisdiction  of  an  appeal  from  an  order  denying  such 
motion.  Such  an  appeal  will  not  be  dismissed,  on  motion,  and  tho 
supreme  court  will  not,  in  advance  of  the  hearing  on  the  merits, 
examine  the  record  to  determine  whether  or  not  it  is  frivolous.  If 
it  appears  to  be  frivolous  at  such  hearing,  the  respondent's  right 
will  be  adequately  protected  by  the  imposition  of  a  penalty. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Mendocino  County  and  from  an  order 
refusing  a  new  triaL    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

McNab  &  Hirsch,  for  Appellants. 

Thomas,  Pemberton  &  Thomas,  and  Robert  Duncan,  for 
Respondent. 

HENSHAW,  J. — The  appeals  in  the  above-entitled  case 
are  from  the  judgment  and  from  the  order  denying  ap- 
pellants' motion  for  a  new  trial.  Respondents  move  to  dis- 
miss the  appeals,  the  first  upon  the  ground  that  Sandman, 
a  defaulting  defendant,  was  not  served  with  notice  of  the 
appeal  and  is  an  adverse  party  whose  rights  will  be  in^ 
juriously  affected  by  a  reversal  or  modification  of  the  judg- 
ment; the  second  upon  the  ground  that  the  case  was 
tried  upon  an  agreed  statement  of  facts,  with  a  stipulation 
waiving  findings,  and  that,  as  a  motion  for  a  new  trial  is 
a  request  to  the  court  to  re-examine  an  issue  of  fact,  since 
here  the  facts  are  stipulated,  an  appeal  from  the  court's 
order  refusing  to  do  so  is  a  vain  and  useless  thing. 

As  to  the  appeal  from  the  judgment  it  is  sufficient  to  say 
that  the  determination  of  the  question  whether  or  not  de- 
fendant Sandman  is  an  adverse  party  who  should  have  been 
served,  and  whether  or  not,  as  between  the  appellants  and 
the  respondents  actually  served,  a  judgment  could  be  ren- 
dered without  affecting  the  rights  of  Sandman,  necessitates 
an  examination  of  the  record.    In  accordance  with  the  prac- 
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tice  of  this  court  in  such  cases,  that  examination  will  not  be 
made  in  advance  of  the  hearing  upon  the,  merits,  but  may  be 
urged  at  the  time  of  such  hearing.  (Eibemia  8.  and  L.  Soc. 
V.  Behnke,  118  Cal.  498,  [50  Pac.  666] ;  Kenney  v.  Parks, 
120  Cal.  24,  [52  Pac.  40].)  It  is  ordered,  therefore,  that  the 
motion  to  dismiss  the  appeal  from  the  judgment  stand 
over,  to  be  renewed,  heard,  and  decided  when  the  case  is 
presented  upon  its  merits. 

As  to  the  motion  to  dismiss  the  appeal  from  the  order  of 
the  court  refusing  to  grant  a  new  trial,  it  is  manifest  that 
the  trial  court  had  jurisdiction  to  entertain  the  motion  for 
a  new  trial,  and  by  appeal  from  its  order  this  court  has 
acquired  jurisdiction  to  review  the  action  of  the  trial  court. 
Under  these  circumstances  a  motion  to  dismiss  does  not  lie. 
If  it  shall  prove,  as  respondents  argue,  that  the  appeal  is  a 
vain  and  useless  thing,  the  result  will  be  an  affirmance  of  the 
order  of  the  trial  court.  The  appeal  having  been  properly 
taken,  and  jurisdiction  by  this  court  having  been  acquired, 
we  will  not  look  into  the  record  to  determine  the  merits  of 
respondents*  contention.  If  it  shall  appear  that  the  appeal 
was  frivolous  and  taken  merely  for  vexation  and  delay,  a 
respondent's  right  in  such  a  case  will  always  be  adequately 
protected  by  the  imposition  of  a  penalty.  The  motion  to 
dismiss  the  appeal  from  the  order  refusing  to  grant  a  new 
trial  is  therefore  denied. 

Sloss,  J.,  Shaw,  J.,  and  Angellotti,  J.,  concurred. 


[Crim.  No.  1411.    In  Bank.— April  20,  1908.] 

THE    PEOPLE,    Respondent,    v.    DELFINB    ALBITRE, 

Appellant. 

Appeal — Criminal  Law — Failure  to  File  Brief  or  Appear  on  Argu- 
ment.— The  failure  of  the  appellant  in  a  criminal  case  to  file  a 
brief  on  his  appeal  or  to  appear  on  oral  argument  is  sufficient  reason 
for  affirming  the  judgment  and  order  refusing  a  new  trial  appealed 
from. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  triaL 
B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

No  appearance  for  Appellant. 

U.  S.  Webb,  Attorney-General,  for  Respondent. 

THE  COURT.— The  defendant  was  convicted  of  murder  in 
the  first  degree,  and  adjudged  to  suffer  death.  He  appeals 
from  the  judgment  and  from  an  order  denying  his  motion 
for  a  new  trial.  No  brief  having  been  filed  in  support  of 
the  appeal,  the  matter  was  submitted  by  the  attorney- 
general  upon  the  transcript,  without  oral  argument,  there 
being  no  appearance  for  defendant.  The  failure  of  de- 
fendant to  file  a  brief  or  to  appear  on  oral  argument  con- 
stitutes under  our  law  sufficient  reason  for  affirming  the 
judgment  and  order.  (Pen.  Code,  sec.  1253.)  We  have, 
however,  carefully  examined  the  record.  The  evidence  con- 
tained therein  amply  warranted  the  verdict,  and  there  is 
nothing  to  indicate  that  any  substantial  error  was  committed 
in  the  proceedings  of  the  trial  court. 

The  judgment  and  order  are  affirmed. 


[Sac.  No.  1617.     In  Bank.— April  24,  1908.] 

HOWARD  K.  JOHNSON  et  al.,  Petitioners,  v.  L.  P.  WHj- 
LIAMS,  as  County  Auditor  of  the  County  of  Sacra- 
mento, Respondent. 

County  Indebtedness — ^Leqislativb  Control — ^Boad  and  Highways 
Outside  op  Municipalities — Recoubsb  to  General  Fund. — ^It  is 
within  the  power  of  the  legislature  to  authorize  recourse  by  a  county 
to  its  general  fund,  consisting  almost  entirely  of  taxes  collected 
from  all  parts  of  the  county,  for  work  on  its  public  roads  and 
highways  lying  outside  of  the  limits  of  municipalities  within  the 
county.  Instances  of  the  exercise  of  such  power  may  be  found  in 
sections  2C43,  2647  and  2716,  of  the  Political  Code. 
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Id. — ^Double  Taxation. — There  is  no  double  taxation  caused  by  euch  on 
expenditure  to  the  owners  of  property  within  a  mnnieipalitj. 

Id. —  Bonded  Indebtedness  of  CJounty  —  CJonsteuction  of  Boads, 
Beidgbs,  and  Highways. — ^Under  section  4088  of  the  Political  Code, 
enacted  March  18,  1907  (Stats.  1907,  p.  382),  authorizing  anj 
county  to  incur  a  bonded  indebtedness  for  any  purpose,  for  which 
the  board  of  supervisors  are  herein  authorized  to  expend  the  funds 
of  said  county,  "or  for  the  purpose  of  building  or  constructing 
roads,  bridges  or  highways,"  a  county  may  issue  its  bonds,  payable 
by  means  of  a  tax  levied  on  all  the  property  of  the  county,  including 
that  within  municipalities,  for  the  purpose  of  building  or  con- 
structing roads,  bridges,  or  highways;  and  it  is  immaterial  that 
there  has  been  no  modification  or  repeal  of  section  2  of  the  High- 
way Act  of  February  28,  1883,  which  simply  prohibits  the  inclusion 
of  a  municipality  within  a  road  district  of  the  county,  or  the  col- 
lection therein  of  the  county  road  poll-tax,  or  the  property  tax 
for  county  highway  purposes  levied  annually  by  the  board  of 
supervisors. 

Id. — ^Repairino  Bridges — General  Pond  Available  For. — ^Under  section 
2712  of  the  Political  Code,  the  board  of  supervisors  of  a  county 
are  authorized  to  expend  money  in  the  general  fund  of  the  county, 
collected  from  all  parts  of  the  county  including  municipalities,  for 
repairing  bridges,  under  the  circumstances  and  in  the  manner  pro- 
vided by  that  section;  and  may  issue  the  bonds  of  the  county  for 
the  purpose  of  making  such  repairs,  in  pursuance  of  the  authoriza- 
tion contained  in  section  4088  of  that  code,  to  the  effect  that  a 
bonded  indebtedness  may  be  incurred  "for  any  purpose  for  which 
the  board  of  supervisors  are  authorized  to  expend  the  funds  of  said 
county." 

Id. — Determination  of  Supervisors  for  Resort  to  General  Fund. — 
Where  the  proceedings  for  the  issuance  of  county  bonds  for  repair- 
ing bridges  were  ordered  and  instituted  by  the  unanimous  vote  of 
the  board  of  supervisors,  such  action  will  be  taken  as  a  determina- 
tion by  the  whole  board  of  the  facts  authorizing  resort  to  the  general 
fund  for  such  purpose,  in  compliance  with  the  requirements  of  sec- 
tion 2712  of  the  Political  Code. 

Id. — ^Provision  for  Payment  of  Interest — General  Tax  Levy — Con- 
stitutional Requirements. — The  object  of  section  18,  article  XI, 
of  the  constitution,  providing  that  no  county  indebtedness  or  liability 
exceeding  the  income  or  revenue  provided  for  the  year  shall  be 
incurred,  "unless  before  or  at  the  time  of  incurring  such  indebted- 
sen  provision  shall  be  made  for  the  collection  of  an  annual  tax 
tnfficient  to  pay  the  interest  on  such  indebtedness  as  it  falls  due,"  or 
is  simply  to  insure  provision  annually,  at  the  time  of  the  general 
tax  levy,  for  such  money  as  would  be  necessary  to  pay  interest  and 
principal  falling  due  before  the  time  of  the  next  general  tax  levy; 
and  a  county  bond  issue  is  not  invalidated  by  the  fact  that  the 
INiymeDt  of  interest  vdght  be  deferred  for  a  short  time  pending 
CLHI  Cal.— 24 
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proceedings  for  the  collection  of  a  tax  for  that  purpose  already 
levied,  or  by  the  fact  that  the  payment  of  the  first  installment  of 
the  interest  might  be  deferred  until  a  general  tax  levy  and  collection 
thereunder  because  it  fell  due  prior  to  the  first  general  tax  levy 
after  the  incurring  of  the  indebtedness. 

APPLICATION  for  a  Writ  of  Mandate  directed  to  the 
County  Auditor  of  the  County  of  Sacramento. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  S.  Wachhorst,  District  Attorney,  W.  H.  Devlin,  and  J. 
B.  Devine,  for  Petitioners. 

H.  C.  Ross,  for  Respondent. 

ANGELLOTTI,  J.— This  is  a  proceeding  instituted  in  this 
court  to  obtain  a  peremptory  writ  of  mandate  requiring 
the  defendant  to  attest  and  sign,  as  auditor  of  Sacramento 
County,  certain  proposed  bonds  of  said  county,  which  have 
been  ordered  issued  by  the  board  of  supervisors,  after  such 
issuance  had  been  authorized  by  the  electors  of  the  county 
at  a  special  election  held  in  the  manner  provided  by  the  con- 
stitution and  statutes.  The  auditor's  refusal  to  perform  this 
official  action  is  based  on  his  claims  that  the  bonds  cannot 
be  legally  issued,  and  the  matter  was  submitted  for  decision 
upon  a  demurrer  to  the  petition. 

The  proposed  bonds  are  of  three  different  kinds: — 

First.  Bonds  to  the  extent  of  six  hundred  and  sixty  thou- 
sand dollars  for  the  purpose  of  erecting  and  constructing  a 
new  county  courthouse,  and  in  connection  therewith  a  new 
county  jail  in  the  said  county  of  Sacramento. 

Second.  Bonds  to  the  extent  of  six  hundred  thousand  dol- 
lars for  the  purpose  of  building  certain  specified  roads  and 
highways  in  said  county. 

Third.  Bonds  to  the  extent  of  two  hundred  and  twenty- 
five  thousand  dollars  for  the  purpose  of  building  and  con- 
structing certain  specified  bridges  in  said  county,  the  item- 
ized statement  in  this  behalf  describing  the  work  as  to  some 
of  the  bridges  to  be  ** repairs." 

The  city  of  Sacramento  is  a  municipal  corporation  existing 
under  a  freeholders'  charter,  and  having  its  corporate  bound- 
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aries  within  the  boundaries  of  the  county  of  Sacramento. 
Under  the  existing  laws  applicable  to  all  municipalities,  it  is 
required  to  construct  and  maintain  its  own  streets  and  bridges 
without  aid  from  any  county  fund,  and  is  exempt  from  cer- 
tain road  taxes  by  reason  of  the  following  provision  of  section  2 
of  the  Highway  Act  of  February  28,  1883,— viz.  ''Provided 
further,  that  nothing  herein  contained  shall  be  deemed  to 
authorize  the  levy  or  collection  of  a  road  poll-tax,  or  property 
road-tax,  within  municipalities  existing  under  the  laws  of  this 
state,  wherein  work  and  improvements  upon  the  streets  is 
done  by  virtue  of  any  law  relating  to  street  work  and  improve- 
ments within  such  municipality.  Nor  shall  any  such  incor- 
porated city  or  town  be  by  the  supervisors  of  the  county 
included  or  embraced  in  any  road  district  by  them  estab- 
lished under  this  act"  (Stats.  1883,  p.  20.)  The  roads  and 
bridges  to  be  constructed  and  repaired  are  all  outside  of  the 
corporate  limits  of  the  city  of  Sacramento.  The  proposed 
bonds  of  the  county  and  the  interest,  thereon  are  necessarily 
to  be  paid  from  taxes  levied  by  the  county  on  all  the  prop- 
erty in  the  county,  including  that  within  the  corporate  limits 
of  said  city.  The  principal  contention  of  defendant  is  that 
the  law  does  not  authorize  the  issuance  of  county  bonds  pay- 
able from  taxes  to  be  levied  on  all  the  property  of  the 
county,  including  that  situated  in  incorporated  cities  and 
towns,  for  the  purpose  of  constructing  roads,  bridges,  and 
highways,  or  repairing  bridges. 

It  is  apparent  that  no  constitutional  question  is  presented 
by  this  contention.  It  is  undoubtedly  within  the  power  of 
the  legislative  department  to  authorize  recourse  by  a  county 
to  its  general  fund,  consisting  almost  entirely  of  taxes  col- 
lected from  all  parts  of  the  county,  for  work  on  its  public 
roads  and  highways  lying  outside  of  the  limits  of  munici- 
palities within  the  county,  and  our  statutes  show  several 
instances  of  the  exercise  of  this  power,  the  validity  of  which 
has  never  been  challenged.  Section  2712,  of  the  Political  Code, 
authorizes  a  portion  of  the  cost  of  constructing  or  maintaining, 
or  repairing  any  bridge,  or  the  cost  of  purchasing  a  toll-road, 
to  be  paid  under  certain  circumstances  by  the  9upervisors  from 
the  county  general  fund.  Subdivision  10  of  section  2643  author- 
izes the  cost  of  waterworks,  oil  tanks,  etc.,  for  the  sprinkling 
of  roads  and  the  cost  of  sprinkling  to  be  charged  to  such  fund. 
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The  same  subdivision  authorizes  the  expense  of  a  road  three 
miles  in  length,  the  cost  of  which  is  too  great  to  be  paid  out 
of  the  road  fund,  to  be  paid  from  the  general  county  fund. 
Section  2647  of  the  Political  Code  contains  a  similar  provision 
as  to  one  half  of  the  cost  of  fences  constructed  on  certain 
public  highways.  There  is  no  double  taxation  caused  by  such 
an  expenditure  to  the  owners  of  property  within  a  municipal- 
ity. What  they  are  thereby  caused  to  pay  for  the  expense 
of  public  highways  lying  outside  of  the  municipality  is 
nothing  more  than  their  proportion  of  such  expense  as  the 
legislative  power  deems  should  be  borne  by  the  whole  county. 
The  whole  matter  is  purely  one  of  statutory  legislation. 

Has  the  legislature  authorized  the  issuance  of  county  bonds 
for  the  purposes  under  discussion  t 

The  proceedings  for  the  issuance  of  the  bonds  in  question 
were  had  under  the  provisions  of  section  4088  of  the  Political 
Code,  enacted  March  18, 1907  (Stats.  1907,  p.  382).  That  sec- 
tion  provides  that  "any  county  may  incur  ...  a  bonded  in- 
debtedness for  any  purposes  for  which  the  board  of  supervisors 
are  herein  authorized  to  expend  the  funds  of  said  county, 
or  for  the  purpose  of  building  or  constructing  roads,  bridges 
or  highways,"  The  portion  of  this  provision  which  we  have 
italicized  is  new  to  our  law,  the  corresponding  section  of  the 
former  County  Government  Act  (County  Government  Act 
of  1897,  sec.  13,  Stats.  1897,  p.  460)  providing  simply  that 
such  a  bonded  indebtedness  might  be  incurred  **for  any  pur- 
pose for  which  the  board  of  supervisors  are  herein  authorized 
to  expend  the  funds  of  said  county.*'  Under  the  law  last 
referred  to,  the  cases  of  Devine  v.  Board  of  Supervisors,  121 
Cal.  670,  [54  Pac.  262] ;  and  Wright  v.  Sacramento  County, 
not  reported,  [54  Pac.  1030],  were  decided,  and  it  was  held 
therein  that  the  statute  did  not  authorize  the  issuance  of 
county  bonds  for  the  construction  of  a  county  highway,  the 
reason  given  being  that  the  board  of  supervisors  of  Sacra- 
mento County  were  not  authorized  to  expend  the  general 
fund  of  the  county,  collected  from  all  parts  of  the  county 
including  municipalities,  for  such  purposes.  After  these 
decisions,  the  legislature  amended  the  law  on  the  question 
by  adding  the  words  we  have  italicized  above.  It  is  manifest 
tQ  us  that  these  words  were  added  for  the  express  purpose 
of  changing  the  statutes  as  they  had  been  construed  in  the 
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Devine  and  Wright  cases  to  the  end  that  county  bonds  pay- 
able by  means  of  a  tax  levied  on  all  the  property  of  the 
county  including  that  within  municipalities  might  be  issued 
by  any  county  for  the  purpose  of  **  building  or  constructing 
roads,  bridges  or  highways."  This  is  the  plain  meaning  of 
the  words  used  without  regard  to  prior  decisions  on  the  sub- 
ject, but  when  the  legislative  action  is  viewed  in  the  light  of 
those  decisions,  there  is  no  possible  escape  from  the  conclu- 
sion that  we  have  stated.  It  is  unimportant  that  there  has 
been  no  modification  or  repeal  of  section  2  of  the  act  of  Feb- 
ruary 28,  1883,  hereinbefore  quoted.  That  section  simply 
prohibits  the  inclusion  of  a  municipality  within  a  road  dis- 
trict of  the  county,  or  the  collection  therein  of  the  county 
road  i)oll-tax,  or  the  property  tax  for  county  highway  pur- 
l)0ses  levied  annually  by  the  board  of  supervisors  (Pol.  Code, 
sees.  2651-2655),  and  its  provisions  are  in  no  way  affected 
by  the  later  enactment.  We  are  satisfied  that  section  4088  of 
the  Political  Code  authorizes  the  issuance  of  the  bonds  of 
Sacramento  County  for  the  purpose  of  building  or  construct- 
ing roads,  bridges,  and  highways  therein. 

The  amendment  of  1907  does  not,  in  terms,  authorize  the 
issuance  of  county  bonds  for  the  purpose  of  '* repairing*' 
bridges  already  constructed.  As  we  have  seen,  a  portion  of  the 
two-hundred-and-twenty-five-thousand-doUar  issue  for  bridge 
purposes  was  for  such  repairs,  and  it  is  claimed  that 
the  rule  of  the  Devine  and  Wright  cases  is  applicable  thereto. 
We  may  assume,  without  deciding,  that  the  issuance  of  bonds 
for  "repairs'*  of  bridges  is  not  authorized  by  the  provision 
for  such  issuance  for  the  purpose  of  ''building  or  construct- 
ing" bridges.  But  the  section  also  authorizes  such  issuance 
"for  any  purposes  for  which  the  board  of  supervisors  are 
herein  authorized  to  expend  the  funds  of  said  county. ' '  Section 
2712,  of  the  Political  Code,  provides:  "Whenever  it  appears  to 
the  board  of  supervisors  that  any  road  district  is  or  would 
be  unreasonably  burdened  by  the  expense  of  constructing,  or 
by  the  maintenance  and  repairs  of  any  bridge  .  .  .  they  may, 
in  their  discretion,  cause  a  portion  of  the  aggregate  cost  or 
expense  to  be  paid  out  of  the  general  road  fund  of  the  county, 
or  by  vote  of  two  thirds  of  the  board  of  supervisors,  said 
board  may,  in  their  discretion,  order  a  iwrtion  of  the  cost  of 
construction  and  repairs  of  bridges  ...  to  be  paid  out  of 
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the  county  general  fund  as  well  as  the  general  road  fund." 
By  this  section  the  board  of  supervisors  of  Sacramento  County 
are  authorized  to  expend  money  in  the  general  fund  of  the 
county,  collected  from  all  parts  of  the  county  including  muni- 
cipalities, for  repairing  bridges,  under  the  circumstances  and 
in  the  manner  provided  by  the  section.  The  proceedings  for 
the  issuance  of  these  bonds  were  ordered  and  instituted  by 
the  unanimous  vote  of  such  board,  and  this  must  be  taken 
as  a  determination  by  the  whole  board  of  the  facts  authoriz- 
ing resort  to  such  general  fund  for  the  purpose  indicated. 
Under  these  circumstances,  the  issuance  of  bonds  for  repair- 
ing bridges  was  permitted  by  that  part  of  section  4088  which 
authorizes  the  issuance  of  bonds  for  any  purpose  for  which 
the  board  are  authorized  to  expend  the  funds  of  the  county. 

The  only  remaining  objection  is  one  made  to  all  the  bonds, 
based  on  the  provisions  of  section  18,  of  article  XI,  of  the 
constitution.  This  section  provides  that  no  indebtedness  or 
liability  exceeding  the  income  or  revenue  provided  for  the 
year  shall  be  incurred,  *' unless  before  or  at  the  time  of  in- 
curring such  indebtedness  provision  shall  be  made  for  the 
collection  of  an  annual  tax  sufficient  to  pay  the  interest  on  such 
indebtedness  as  it  falls  due,  and  also  provision  to  constitute 
a  sinking  fund  for  the  payment  of  the  principal,'*  etc.  The 
section  of  the  Political  Code  under  which  these  proceedings 
were  had  (sec.  4088)  provides,  following  the  constitutional 
provision,  for  the  levy  of  a  tax  by  the  board  of  supervisors 
**at  the  time  of  making  the  next  general  tax  levy  after 
incurring  the  indebtedness,"  and  annually  thereafter,  for  the 
purposes  of  paying  the  bonds  and  interest,  which  ''must  not 
be  less  than  sufficient  to  pay  the  interest  on  said  bonds,  and 
such  portion  of  the  principal,  if  any,  fis  is  to  become  due 
before  the  time  for  making  the  next  general  tax  levy."  It 
further  provides:  *'And  the  board  of  supervisors,  before  or 
at  the  time  of  issuing  said  bonds  by  ordinance  shall  provide 
for  the  levy  of  an  annual  tax  sufficient  to  effect  the  objects 
of  this  provision."  The  petition  in  this  proceeding  shows  that 
the  board  of  supervisors  did,  at  the  time  of  making  the  order 
prescribing  the  form  of  bonds  and  coupons,  etc.,  October  7, 
1907,  adopt  an  ordinance  providing  for  the  levying  of  an 
annual  tax  commencing  with  the  general  tax  levy  to  be  made 
in  September,  1908,  sufficient  for  the  purposes  stated,  as  well 
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as  for  the  purpose  of  paying  all  interest  accruing  on  such 
bonds.  This  ordinance  was  adopted  subsequent  to  the  general 
tax  levy  for  the  year  1907,  which  by  law  is  required  to  be 
made  in  the  month  of  September  of  each  year,  and  the  pro- 
visions therein  for  an  annual  tax  fully  complied  with  the 
requirements  of  the  constitution  and  the  statute  as  to  the 
principal,  and  as  to  all  interest  falling  due  after  the  first  half 
of  the  year  1908.  But  the  proposed  bonds  were  to  bear  date 
December  10,  1907,  with  interest  payable  semi-annually,  and 
the  first  interest  coupon  on  each  bond  would,  by  its  terms, 
be  due  and  payable  on  June  10,  1908,  if  such  bond  had 
been  sold  and  delivered  prior  to  that  date.  The  result  would 
be  that  the  tax  to  be  levied  for  the  purpose  of  paying  interest 
would  not  be  available  at  the  time  the  first  installment  of 
interest  became  due.  It  is  upon  this  fact  alone,  as  we  under- 
stand it,  that  the  claim  of  the  defendant  that  the  constitu- 
tional requirement  has  not  been  complied  with  rests.  We  are 
of  the  opinion,  however,  that  there  was  a  substantial  compli- 
ance with  the  requirement  of  the  constitutional  provision. 
The  provision  was  adopted  in  the  light  of  the  rule  which  has 
always  existed  in  this  state  for  an  annual  general  tax  levy. 
No  levy  at  any  other  time  than  that  of  the  general  tax  levy 
was  contemplated.  The  object  was  simply  to  insure  provi- 
sion annually,  at  the  time  of  such  general  tax  levy,  for  such 
money  as  would  be  necessary  to  pay  interest  and  principal 
falling  due  before  the  time  of  the  next  general  tax  levy,  and 
to  place  in  the  sinking  fund  for  the  payment  of  the  principal 
the  amount  required  by  law.  That  the  payment  of  interest 
might  be  deferred  for  a  short  time  pending  proceedings  for 
the  collection  of  a  tax  for  that  purpose  already  levied,  or  that 
the  payment  of  the  first  installment  of  the  interest  on  the 
bonds  might  be  deferred  until  a  general  tax  levy  and  collec- 
tion thereunder  because  it  fell  due  prior  to  the  first  general 
tax  levy  after  the  incurring  of  the  indebtedness,  were  not 
matters  being  guarded  against  by  the  framers  of  the  constitu- 
tion. The  important  thing  was  that  a  tax  sufficient  to  pay 
the  interest  and  principal  falling  due,  and  to  make  up  the 
necessary  sinking  fund,  should  be  levied  and  collected 
annually,  and  this  we  are  satisfied  was  all  that  was  intended 
by  the  provision  under  discussion.  Under  this  construction 
of  such  provision,  the  proceedings  for  the  incurring  of  the 


Digitized  by  VjOOQIC 


376  Baethel  v.  Boabd  op  Education.        [153  Cal. 

indebtedness  were  in  compliance  with  the  constitutional  re- 
quirement. 

This  disposes  of  all  the  objections  made  by  the  defendant 
to  the  proposed  bonds.  It  follows  that  the  plaintiff  is  entitled 
to  the  relief  sought. 

Let  the  peremptory  writ  of  mandate  issue  in  accord  with 
the  prayer  of  the  petition,  requiring  the  defendant  forthwith 
to  attest  and  sign,  as  auditor  of  Sacramento  County,  the  bonds 
and  interest  coupons  therein  described,  and  to  do  and  per- 
form such  other  acts  in  the  premises  as  are  required  of  him 
as  such  auditor. 

Sloss,  J.,  Shaw,  J.,  Henshaw,  J.,  Lorigan,  J.,  and  Beatty, 
C.  J.,  concurred. 

McFarland,  J.,  dissented. 


[S.  F.  No.  4643.    Department  One.—April  27,  1908.] 

P.  K.  BARTHEL,  Respondent,  v.  BOARD  OP  EDUCA- 
TION OP  THE  CITY  OP  SAN  JOSE  et  aL,  Appel- 
lants. 

PuBuo  Schools — Teacher  HoiiDiNo  City  Cebtificatb— Bemoval. — 
Under  section  1793  of  the  Political  Code,  one  holding  a  city  certifi- 
cate who  is  elected  as  a  teacher  in  the  public  schools  of  the  citj 
for  an  indefinite  term  cannot  be  removed  except  for  causes  men- 
tioned in  that  section  and  in  section  1791  of  that  code. 

Id. — Teacher  not  Holding  City  Cebtifigatbv— Neither  section  1793  of 
the  Political  Code,  nor  any  other  provision  of  the  general  state  law 
precludes  a  city  board  of  education  from  removing  at  pleasure  a 
teacher  who  does  not  hold  a  city  certificate. 

Id.— Election  and  Dismissal  o»  Teachers— Municipal  Aitaibs. — The 
election  and  dismissal  of  teachers  in  the  public  schools  are  not 
'^municipal  affairs,"  which  may,  by  a  freeholders'  charter,  be  regu- 
lated in  a  manner  in  conflict  with  that  provided  by  the  general  law. 

Id. — Charter  or  San  Jose — Probationary  Teacher — ^Powkr  of  Boaii> 
or  Education  to  Drop. — ^Under  section  13  of  article  IX  of  th» 
charter  of  the  city  of  San  Jose,  as  amended  in  1901,  a  probationary 
teacher,  that  is  one  in  his  first  or  second  year  of  service  in  thft 
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sehool  department,  who  was  appointed  withont  holding  a  city  certifi- 
cate, can  be  dropped  from  the  department  by  the  board  of  educa- 
tion only  on  the  adverse  report  of  the  classification  committee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    A.  L.  Rhodes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  B.  Brown,  John  E.  Richards,  and  F.  H.  Benson,  City 
Attorney,  for  Appellants. 

Partridge  &  Jacobs,  for  Respondent. 

SLOSS,  J.— The  plaintiff,  in  November,  1902,  applied  to- 
the  superior  court  of  Santa  Clara  County  for  a  writ  of  man- 
date requiring  the  board  of  education  of  the  city  of  San  Jose, 
and  its  members,  to  admit  plaintiff  to  the  position  of  prin- 
cipal of  the  Washington  School  in  said  city,  or  an  equiva- 
lent position,  and  to  draw  its  order  upon  the  proper  officer 
directing  the  payment  to  plaintiff  of  three  months*  salary  as 
such  teacher.  Plaintiff's  claim  was  that  he  had  in  July,  1902, 
been  elected  and  employed  as  a  teacher  in  the  San  Jose  school 
department,  and  that  the  defendants  had  prevented  him  from 
performing  his  duties  as  such  teacher.  The  salary  claimed 
was  at  the  rate  of  one  hundred  dollars  per  month  for  the^ 
months  of  July,  August,  and  September,  1902. 

An  alternative  writ  issued,  and,  the  defendants  answering^ 
the  matter  came  on  for  hearing.  The  court  made  findinga 
upon  which  it  entered  judgment  awarding  plaintiff  a  peremp- 
tory writ  of  mandate  as  prayed.  This  judgment  was  entered 
in  November,  1903.  In  the  meanwhile,  the  plaintiff  had  at 
the  expiration  of  the  school  year  been  duly  removed  by  the 
board  of  education.  These  facts  were  shown  to  the  court 
by  the  defendants,  and,  upon  their  motion,  an  order  was  made 
limiting  the  writ  of  mandate  so  that  it  omitted  any  direction 
requiring  the  reinstatement  of  plaintiff,  but  merely  directed 
the  board  to  draw  its  order  upon  the  proper  officer  for  the 
payment  to  plaintiff  of  the  three  months'  salary  claimed  by 
him. 

The  defendants  appeal  from  the  judgment.  There  is  no- 
bill  of  exceptions,  and  the  sole  question  is  whether,  upon  the 
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facts  alleged  and  found,  the  plaintiff  was  entitled  to  the 
writ  directing  the  payment  of  the  salary  in  question. 

That  the  findings  are  responsive  to  the  issues  made  by 
the  pleadings  is  not  questioned,  and  it  will  be  suflScient,  there- 
fore, to  briefly  state  the  facts  as  found.  On  July  2,  1902,  the 
board  of  education  of  the  city  of  San  Jose  duly  granted  to 
plaintiff  a  city  grammar-grade  certificate,  authorizing  him  to 
teach  in  any  of  the  common  public  schools  of  said  city.  On 
the  same  day,  and  after  the  granting  of  said  city  certificate, 
plaintiff  was,  by  said  city  board  of  education,  duly  elected 
and  employed  as  a  teacher  in  the  schools  of  said  city,  *' with- 
out any  term  specified.'*  He  had,  on  the  thirtieth  day  of 
June,  1902,  and  again  on  the  second  day  of  July,  1902,  prior 
to  the  granting  of  his  city  certificate,  by  separate  orders  of 
the  Hboard,  been  elected  and  employed  as  a  teacher  in  the 
school  department  for  the  school  year  ending  June  30,  1903, 
and  had  been  assigned  to  the  position  of  principal  of  the 
Washington  School.  The  salary  attached  to  such  position  was 
twelve  hundred  dollars  per  year,  payable  in  equal  monthly 
installments. 

On  July  30,  1902,  the  board  passed  an  order  purporting 
to  remove  and  dismiss  plaintiff,  and  to  set  aside  the  election 
of  June  30,  1902.  On  August  5,  1902,  said  board  adopted  a 
resolution  purporting  to  remove  and  dismiss  all  teachers 
(including  plaintiff)  elected  on  July  2,  1902.  Plaintiff  did 
not  receive  any  notice  prior  to  either  attempted  removal.  No 
charges  of  any  kind  have  ever  been  filed  or  made  against  him. 
On  September  10, 1902,  the  schools  in  the  city  of  San  Jose  were 
opened  for  the  ensuing  school  year.  Plaintiff  presented  him- 
self at  the  Washington  School,  ready,  able,  and  willing  to  per- 
form his  duties  as  principal,  and  has  ever  since  been  willing 
to  perform  these  duties  or  those  of  a  similar  position,  but 
the  defendants  have  prevented  him  from  so  doing.  His 
demand  that  he  be  permitted  to  perform  such  duties  and  for 
the  payment  of  his  salary,  have  been  refused. 

The  contention  of  the  appellants  is  that  the  plaintiff  was 
rightfully  removed  by  virtue  of  certain  provisions  of  the 
charter  of  the  city  of  San  Jose.  In  so  far  as  plaintiff's  rights 
are  based  on  his  election  of  July  2,  1902,  for  an  indefinite 
term,  it  is  difficult  to  see  how  this  contention  can  be  main- 
tained, in  view  of  the  fact  that  at  the  time  of  such  election 
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the  plaintiff  was  the  holder  of  a  city  certificate,  and  as  such 
was,  by  section  1793  of  the  Political  Code,  protected  from 
removal  except  for  causes  mentioned  in  that  section  and  in 
section  1791.  {Kennedy  v.  Board  of  Education,  82  Cal.  483, 
[22  Pac.  1042] ;  FairchUd  v.  Board  of  Education,  107  Cal. 
92,  [40  Pac.  26].)  It  is  not,  and  cannot  be,  claimed  that 
the  election  and  dismissal  of  teachers  in  the  public  schools  are 
*' municipal  affairs,"  which  may,  by  a  freeholders'  charter, 
be  regulated  in  a  manner  in  conflict  with  that  provided  by 
the  general  law.  (See  Kennedy  v.  MUler,  97  Cal.  429,  [32 
Pac.  558] ;  MitcheU  v.  Board  of  Education,  137  Cal.  372,  [70 
Pac.  180].) 

It  may  be  argued,  however,  that  plaintiff's  assignment  to 
the  particular  position  carrying  the  salary  claimed,  took  place 
before  his  receipt  of  a  city  certificate,  and  that  his  right  to 
recover  such  salary  must  rest  on  his  election  antedating  such 
certificate.  For  the  purposes  of  the  present  case  we  may 
assume  this  view  to  be  correct. 

Neither  section  1793  of  the  Political  Code  nor  any  other 
provision  of  the  general  state  law  precludes  a  city  board  of 
education  from  removing  at  pleasure  a  teacher  who  does  not 
hold  a  city  certificate.  {Stockton  v.  Board  of  Education,  145 
Cal.  247,  [78  Pac.  730].)  We  must  look,  then,  to  the  charter 
of  San  Jose  to  see  whether  plaintiff,  viewed  as  a  teacher 
appointed  without  holding  a  city  certificate,  was  removed  pur- 
suant to  the  provisions  of  that  instrument. 

The  two  elections  of  plaintiff  taking  place  prior  to  his 
receipt  of  a  city  certificate  in  terms  limited  his  employment 
to  the  school  year  ending  June  30,  1903.  Such  limitation  was 
valid.  {Marion  v.  Board  of  Education,  97  Cal.  607,  [32  Pac. 
€43].)  Here,  however,  the  board  sought  to  dismiss  the 
plaintiff  from  the  department  before  the  expiration  of  the 
school  year.  The  charter  provisions  relied  on  to  sustain  its 
action  are  found  in  article  IX  of  the  charter.  Section  5  of 
this  article  gives  to  the  board  of  education  power  to  employ, 
pay,  and  dismiss  teachers,  janitors,  school  census  marshals, 
and  such  other  persons  as  may  be  necessary  to  carry  into 
effect  the  powers  and  duties  of  the  board  .  .  .  **  provided,  that 
no  election  of  a  teacher  or  other  person  employed  by  the  board 
shall  be  construed  as  a  contract,  either  as  to  the  duration  of 
time  or  amount  of  wages  of  such  person."     (Stata  1897,  p. 
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621.)  This  section,  standing  alone,  would  probably  authorize 
the  board  to  dismiss  teachers  or  other  employees  at  will,  but 
it  is  limited  by  section  13,  reading  as  follows: — 

"Teachers  during  their  first  and  second  years  of  service  in 
the  department,  and  all  special  teachers,  shall  be  classed  a» 
probationary  teachers,  and  may  be  dropped  from  the  depart- 
ment on  the  adverse  report  of  the  classification  committee  by 
a  vote  of  a  majority  of  the  board. 

**  Teachers  who  have  been  assigned  to  duty  for  more  than 
two  years,  other  than  special  teachers,  shall  be  classed  as  per- 
manent teachers,  and  shall  hold  their  positions  without  re-dec- 
tion  until  removed  in  the  manner  hereinafter  provided. 

'*No  teacher  shall  be  removed  save  at  the  close  of  the 
school  year,  who  has  not  had  at  least  one  month's  notice  of 
such  contemplated  action,  nor  shall  any  teacher's  salary  be 
reduced,  except  when  there  is  a  corresponding  reduction  made 
in  all  the  salaries  in  the  same  grade.  A  permanent  teacher 
may  be  removed  for  cause  by  a  majority  vote  of  the  board 
of  education  or  upon  the  recommendation  of  the  city  superin- 
tendent and  a  vote  of  a  majority  of  the  board,  or  by  a  vote 
of  four  members  of  the  board;  a  vote  for  removal  shall  be 
taken  by  ayes  and  noes,  and  the  vote  recorded  in  the  min- 
utes."    (Stats.  1901,  p.  957.) 

Section  13  of  article  IX  of  the  San  Jose  charter,  as  origi- 
nally adopted,  was  construed  in  Stockton  v.  Board  of  Educa^ 
Hon,  145  Cal.  347,  [78  Pac.  730],  but  the  section  there  con- 
sidered was  amended  in  1901,  and  now  reads  as  above  set 
forth. 

Under  this  section  the  plaintiff,  who  was  in  the  first  year 
of  his  service,  is  to  be  classed  as  a  probationary  teacher. 
While  there  does  not  appear  to  be  any  great  difference 
between  **  dropping"  a  teacher  from  the  department,  and 
'* removing"  him,  so  far  as  the  effect  on  the  teacher  is  con- 
cerned, the  section  does  apply  the  latter  term  only  to  perma- 
nent teachers,  and  it  is  reasonable  to  infer  that  the  clause 
protecting  teachers  from  removal  without  prior  notice,  except 
at  the  end  of  the  school  year,  was  intended  to  refer  only  to 
permanent  teachers.  The  purpose  of  the  section,  as  regards 
teachers  newly  appointed,  is  to  provide  a  i)eriod,  during 
which  they  are  on  trial  or  probation,  to  be  retained  if  their 
work  is  satisfactory,  or  dismissed  if  they  fail  to  show  their 
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fitness  to  the  satisfaction  of  the  board.  During  this  period 
of  probation  their  tenure  must  necessarily  be  uncertain.  They 
may,  long  before  the  expiration  of  a  year,  prove  their  inability 
to  do  the  work  required  of  them.  To  hold  that,  in  such  case, 
they  must  have  a  month's  notice  of  the  contemplated  dis- 
missal would  bring  about  a  result  which  is  not  required  by 
the  language  of  the  section  and  seems  at  variance  with  its 
purposes.  The  facts  that  no  charges  had  been  made  against 
plaintiff  and  that  he  had  received  no  prior  notice  of  a  con- 
templated removal  did  not,  therefore,  prevent  his  being 
dropped  from  the  department. 

But,  under  any  construction  that  can  be  given  to  section 
13,  the  i)ower  to  **drop*'  a  probationary  teacher  is  not  abso- 
lute. Authority  to  take  such  action  is  given  to  the  board, 
or  a  majority  of  its  members,  only  '*on  the  adverse  report  of 
the  classification  committee."  During  the  year  for  which 
plaintiff  was  appointed  by  the  orders  antedating  his  certifi- 
cate, an  adverse  report  of  this  committee  was  the  condition 
upon  which  depended  the  power  of  the  board  to  dismiss  him. 
One  of  the  issues  raised  by  the  pleadings  was  whether  or  not 
every  step  necessary  to  give  the  board  jurisdiction  to  remove 
plaintiff  had  been  taken.  While  there  is  no  finding  dealing 
specifically  with  the  matter  of  an  adverse  report  by  the  classi- 
fication committee,  the  findings,  read  as  a  whole,  may  fairly 
be  said  to  show  that  no  such  report  had  been  adopted.  This 
construction  should  be  given  to  the  findings,  in  order  that 
they  may  support  the  judgment.  (People  v.  McCue,  150  Cal. 
195,  [88  Pac.  899].) 

It  follows  that,  regardless  of  the  effect  of  the  city  certifi- 
cate, the  plaintiff,  who  had  been  duly  elected  for  the  year 
ending  June  30,  1903,  was  not  legally  removed  from  his  posi- 
tion, and  was  therefore  entitled  to  an  order  for  the  payment 
of  the  salary  demanded. 

The  judgment  is  afiirmed. 

Angellottiy  J.,  and  Shaw,  J.,  concurred. 


Digitized  by  VjOOQIC 


382  Castro  v.  Adams.  [153  CaL 


[S.  F.  No.  4722.    Department  One.— April  27,  1908.] 

VICTOR  CASTRO,  AppeUant,  v.  EDSON  ADAMS  et  al.. 
Respondents,  and  CLINTON  C.  TRIPP,  Cross-Corn- 
plainant,  Appellant. 

Action  to  Quiet  Tttlb— Mexican  Grant— CJonveyancb  by  Plaintiff — 
MoETGAGE  Back  —  Insufficient  Possession  —  Nonsuit.  —  In  an 
action  to  quiet  title  nnder  a  Mexican  grant,  where  it  appears 
tbat  the  only  title  the  plaintiff  had  thereunder,  he  had  conTeyed  Uy 
third  parties,  who  had  executed  a  mortgage  back  to  plaintiff,  such 
mortgage  passed  no  title;  and  where  the  plaintiff  shows  no  other 
title  or  possession,  except  that  of  an  adobe  house,  not  shown  to 
be  situated  on  the  Mexican  grant,  and  no  patent  appears  to  have 
issued  for  such  grant,  the  plaintiff  was  properly  nonsuited. 

Id. — Cross-Complaint  by  Assignee  of  Mortgage— Payment  Out  of 
Sales — Constructive  Trust — ^Limttateons — Stau&  Demand — ^Non- 
suit.— ^Where  the  cross-complainant  claimed  as  assignee  of  the  mort- 
gage, which  by  its  terms  was  payable  out  of  sales,  alleging  that 
niuuerous  conveyances  were  made,  but  not  showing  when  they  were 
made,  or  what  prices  were  realized,  it  must  be  presumed  that  all 
conveyances  were  made  within  a  reasonable  time,  and  when  there- 
was  a  delay  of  over  thirty-five  years  to  demand  an  accounting,  even 
though  a  constructive  trust  was  relied  upon,  growing  out  of  a 
breach  of  a  parol  interest  by  parties  in  confidential  relation,  the 
statute  would  begin  to  run  against  such  trust,  from  the  time  of  such 
breach,  and  the  cause  of  action  being  barred  by  the  statute  of 
limitations,  and  the  suit  being  upon  a  stale  demand  in  equity^  a 
nonsuit  of  the  cross-complainant  was  properly  granted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Contra 
Costa  County.    J.  V.  Coffey,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Galpin,  Elkins  &  Frost,  and  Philip  G.  Qalpin,  for  Plaintiff^ 
Appellant. 

Richard  P.  Henshall,  for  Cross-Complainant,  Appellant 

Charles  E.  Wilson,  and  W.  S.  Tinning,  for  Respondents. 

SHAW,  J. — ^This  action  was  begun  on  August  8, 1888.    The 
amended  complaint  states  a  cause  of  action  against  a  large 
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number  of  persons,  to  quiet  title  to  a  tract  of  land,  com- 
prising a  Mexican  grant  known  as  "Rancho  el  Sobrante." 
It  alleges  that  the  plaintiff  is  in  possession  and  is  the  owner 
in  fee  of  the  lands.  Clinton  C.  Tripp  filed  a  cross-complaint 
alleging  that  he  is  the  owner  and  holder  of  a  mortage  upon 
the  land  for  forty  thousand  dollars,  executed  by  former 
owners  in  November,  1853,  which  is  due  and  unpaid,  and 
asking  for  a  foreclosure  thereof.  The  complaint  and  cross- 
complaint  were  each  unverified  and  the  respective  adverse 
parties  thereto  answered  by  a  general  denial  and  also  set 
up  the  several  statutes  of  limitations  which  the  respective 
defendants  deemed  a  bar  to  the  action.  The  cause  came  on 
for  trial,  the  plaintiff  and  cross-complainant  each  introduced 
evidence  and  rested,  whereupon,  on  motion  of  the  adverse 
parties,  the  court  gave  judgment  of  nonsuit  aprainst  both 
the  plaintiff  Castro  and  the  cross-complainant,  Tripp. 

The  appeals  from  this  judgment  are  taken  by  Tripp  and 
Castro  separately.  The  judgment  was  rendered  on  Septem- 
ber 25,  1891,  but  for  some  unexplained  reason  it  was  not 
entered  until  March  21,  1906.  Victor  Castro  had  died  in 
the  mean  time,  and  the  appeals  in  his  behalf  are  taken  by 
Julia  B.  Galpin,  as  executrix  of  his  will  and  as  his  successor 
in  interest.  A  bill  of  exceptions  showing  the  evidence  taken 
at  the  trial  was  settled  and  filed  on  September  12, 1893. 

The  plaintiff  offered  evidence  tending  to  show  that  prior 
to  November,  1853,  he  and  one  Juan  Jose  Castro  were  the 
owners  of  the  land,  under  a  grant  of  the  Mexican  govern- 
ment made  in  1841,  and  that  proceedings  were  pending  be- 
fore the  United  States  land  commissioners,  in  1853,  to  have 
their  grant  confirmed  and  obtain  a  patent  for  the  land 
from  the  United  States.  He  then  introduced  a  deed  ex- 
ecuted on  November  23,  1853,  by  himself  and  Juan  Jose 
Castro,  whereby  they  conveyed  the  lands  to  John  B.  Frisbie 
and  Ramon  de  Zaldo.  He  also  introduced  another  instru- 
ment, executed  on  the  same  day  as  the  deed,  by  Frisbie 
and  De  Zaldo  to  the  two  Castros,  purporting  to  mortgage 
to  the  Castros  the  same  land  to  secure  the  payment  of  the 
sum  of  forty  thousand  dollars  by  them  to  the  Castros  as 
soon  as  that  sum  should  be  realized  from  sales  of  the  land 
to  be  made  by  the  said  mortgagors.  Tripp  claims  as  the 
holder  of  this  instrument. 
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The  motion  for  nonsuit  as  to  the  plaintiff  was  upon  the 
ground  that  the  evidence  was  insufficient  to  establish  title  in 
him.  The  only  title  he  ever  had  was  conveyed  to  Prisbie 
and  De  Zaldo  by  the  deed  above  mentioned.  The  instru- 
ment executed  on  the  same  day  by  Frisbie  and  De  Zaldo  to 
him  and  Juan  Jose  Castro  was  merely  a  mortgage  and  vested 
no  title  or  interest  in  the  land  in  the  mortgagees.  This 
proposition  was  settled  by  the  decision  in  the  case  of  Adams 
V.  Hopkins,  144  Cal.  32,  [77  Pac.  712],  a  case  to  which  the 
present  appellants  were  parties  and  in  which  they  asserted 
the  same  rights  in  this  land  under  the  same  instruments. 
There  is  no  evidence  sufficient  to  show  that  any  title  or 
interest  in  the  land  ever  thereafter  became  vested  in  the 
plaintiff. 

In  the  briefs  it  is  asserted  that  there  was  evidence  that 
he  was  in  possession  at  the  time  the  action  was  begun,  and 
it  is  suggested  that  this  possession  is  prima  facie  evidence  of 
title.  The  plaintiff  testified  that  in  November,  1853,  at  the 
time  the  deed  was  executed,  he  lived  in  a  house  on  the  San 
Pablo  road  in  Contra  Costa  County,  which  he  described  as 
"my  adobe  house,"  and  that,  at  the  time  of  the  trial,  in 
September,  1891,  he  lived  in  the  same  house,  and  that 
"Besides  myself  and  my  brother,  Juan  Jose  Castro,  there 
were  in  1853  other  parties  in  possession  of  a  portion  of  this 
ranch."  There  was  also  given  in  evidence  a  petition  of 
plaintiff  and  Juan  Jose  Castro,  filed  with  the  board  of  land 
commissioners  in  May,  1852,  which  alleged  that  they  were 
then  in  possession  of  the  ranch,  and  a  decree  of  the  land 
commission,  made  in  July  3,  1855,  confirming  the  claim  of 
the  petitioners  under  the  Mexican  grant.  This  was  all  the 
evidence  tending  to  show  title  by  possession.  The  statement 
of  Castro  as  to  present  possession  was  a  mere  incidental 
remark  and  referred  only  to  a  house  in  which  he  lived 
on  the  San  Pablo  road.  The  ranch  comprised  some  twenty 
thousand  acres,  and  there  is  nothing  to  show  that  the  house 
was  situated  on  the  ranch,  or,  if  it  is  situated  thereon,  that 
he  ever  occupied  a  foot  of  the  land  outside  of  the  house. 
The  petition  to  the  land  commissioners  and  the  decree  of 
that  board  were  introduced  to  show  a  confirmation  of  the 
title  under  the  Mexican  grant  and  not  to  establish  posses- 
sion.   It  is  not  shown  who  were  parties  to  the  proceeding 
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and  the  decree  would  not  be  evidence  of  possession  against 
persons  who  were  not  parties.  The  statements  in  the 
petition  refer  only  to  the  possession  in  1852  and  not  after- 
ward. The  trial  took  place  nearly  forty  years  after  that 
date.  There  is  no  presumption  that  he  continued  in  posses- 
sion after  making  the  deed  of  November  23,  1853.  It  is 
clearly  apparent  from  all  these  circumstances,  and  from 
the  entire  case  as  presented  by  the  record,  that  there  was 
no  real  attempt  in  the  court  below  to  show  title  by  proof  of 
possession.  The  evidence  on  the  subject  is  much  too  vague 
and  shadowy  to  justify  a  reversal  of  the  judgment  of  non- 
suit. The  nonsuit  was  properly  granted  as  to  the  plain- 
tiflF. 

The  nonsuit  as  to  Tripp  was  granted  on  the  ground  that 
the  evidence  showed  no  title  in  him,  and  that  his  right  to 
foreclose  the  mortage  of  Frisbie  and  De  Zaldo,  conceding 
him  to  be  the  holder  thereof,  was  barred  by  the  statute  of 
limitations,  and  that  the  evidence  showed  that  he  was  not 
the  owner  or  holder  of  the  mortgage. 

The  mortgage  set  forth  in  the  cross-complaint  provided 
that  the  forty  thousand  dollars  was  to  be  paid  "as  soon  as 
the  same  shall  be  realized  from  the  sales  made  by"  the  mort- 
gagors of  the  ranch  lands  and  that  the  mortgagors  should 
pay  over  to  the  Castros  the  proceeds  of  sales  from  the  ranch, 
until  the  whole  sum  was  paid.  Any  sum  of  money  received 
upon  a  sale  of  any  part  thereof  was  due  to  the  Castros  as 
«oon  as  it  was  received  by  Frisbie  and  De  Zaldo.  No  time 
was  prescribed  wherein  sales  were  to  be  made  by  them. 
The  law  would  imply  an  understanding  that  it  should  be 
within  a  time  that  would  be  reasonable  under  all  the  cir- 
<sumstances.  The  cross-complaint  alleges  that  Frisbie  and 
De  Zaldo  "subsequently"  made  conveyances  whereby  they 
conveyed  the  property  to  the  numerous  defendants,  some 
two  hundred  in  all,  some  of  whose  names  were  unknown, 
and  it  does  not  state  when  these  conveyances  were  made, 
whether  in  separate  tracts  to  the  respective  defendants,  or 
jointly  to  all  by  several  conveyances  of  different  interests, 
nor  does  it  give  any  explanation  of  the  cross-complainant's 
inability  to  make  more  explicit  statements  as  to  the  con- 
veyances and  parties,  the  dates  when  they  were  made,  the 
prices  realized,  and  the  disposition  of  the  purchase  money, 
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or  any  circumstances  which  would  excuse  the  delay  in 
bringing  the  action.  The  evidence  is  also  devoid  of  any  such 
explanation.  There  was  a  delay  of  over  thirty-five  years* 
If  it  is  conceded,  or  assumed,  in  the  absence  of  such  explana* 
tion,  that  a  reasonable  time  might  have  extended  to  a  period 
as  long  as  five  years  after  the  execution  of  the  instrument^ 
the  statute  would  begin  to  run  at  the  end  of  that  time  and 
the  action  would  have  been  barred  seven  times  over  by  the 
statute  of  limitations.  Both  the  cross-complaint  and  the  case- 
as  established  on  the  trial  indicate  that  the  suit  is  a  stale 
demand  upon  which  equity  should  refuse  to  grant  any  relief. 

It  is  argued  that  the  transaction  as  explained  by  Castro- 
was  of  such  a  nature  that  a  constructive  trust  in  the  land 
was  established  in  his  favor.  This,  if  true,  would  not  avoid 
the  bar  of  the  statute  nor  remove  the  laches.  If  a  con- 
structive trust  arose  at  all  by  virtue  of  that  transaction,  it 
was  because  Frisbie  and  De  Zaldo  occupied  fiduciary  or 
confidential  relations  toward  Castro  and  violated  an  agree- 
ment to  execute  an  express  parol  trust  to  sell  the  land 
and  pay  a  part  of  the  proceeds  to  Castro.  Equity  might 
raise  a  constructive  trust  in  favor  of  Castro,  upon  the 
failure  of  the  grantees  in  the  deed  to  perform  the  void  parol 
trust,  if  confidential  relations  did  exist  as  claimed.  But,  in* 
such  case,  the  breach  of  the  parol  agreement  would  at  once 
set  in  motion  the  statute  of  limitations  as  to  the  constructive 
trust.  They  would  be  required  to  sell  the  land  within  a 
reasonable  time.  Their  conceded  failure  to  pay  over  the 
money  within  the  extreme  period  of  thirty-five  years,  with 
no  showing  of  any  reason  for  the  delay,  in  connection  with 
the  averment  that  they  sold  all  the  property  at  some  in- 
definite time  after  the  inception  of  the  trust,  furnished  at 
least  presumptive  evidence  that  the  constructive  trust  and 
the  obligation  to  pay  had  arisen,  and  that  the  bar  of  the 
statute  of  limitations  and  of  the  equitable  doctrine  of  laches 
began  to  run  against  the  enforcement  of  it  many  years  be- 
fore the  period  prescribed  by  the  statute  and  the  rules  of 
equity. 

There  is  no  evidence  in  the  record  that  the  patent  for  the 
ranch  from  the  United  States  was  ever  issued  in  pursuance 
of  the  decree  of  confirmation.  The  case  is  therefore  to  be- 
decided  upon  the  basis    of  the  equitable  rights  and  titles. 
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of  the  appellants,  without  regard  to  the  issuance  of  such 
patent.  The  arguments  based  upon  the  fact  that  the  patent 
was  of  recent  issue  are  without  foundation  and  must  be  dis- 
missed without  further  consideration. 

All  the  rights  involved  and  asserted  by  the  appellants  hero 
were  asserted  by  them  in  an  action  in  the  same  court,  to 
which  they  were  parties,  for  the  partition  of  the  same  land, 
entitled  Adams  v.  Hopkins.  The  complaint  in  that  action 
was  filed  in  1888,  a  few  days  before  the  beginning  of  this 
action.  That  action  was  tried  and  an  interlocutory  decree 
of  partition  was  made  and  entered  therein  denying  any  re- 
lief to  the  appellants  in  this  action.  They  appealed  from 
that  decree  to  this  court.  The  same  points  and  questions 
that  are  presented  upon  these  appeals  were  presented  upon 
the  appeals  in  that  case,  were  elaborately  argued,  and  were 
given  prolonged  consideration  by  this  court,  a  rehearing  hav- 
ing been  twice  granted  in  the  case.  It  was  finally  decided 
adversely  to  Castro  and  Tripp  on  all  points  and  the  judg- 
ment was  finally  affirmed  on  July  1,  1904.  {Adams  v.  Hop- 
kins,  144  Cal.  32,  [77  Pae.  712].) 

The  judgments  of  nonsuit  are  affirmed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Crim.  No.  1417.    In  Bank.— April  27,  1908.] 
THE  PEOPLE,  Respondent,  v.  JOHN  SIEMSEN,  Appellant. 

Criminal  Law — ^Mubdeb— Motion  to  Set  Aside  Information— Date  of 
Commitment — Question  of  Fact  —  Presumptions  —  Confuctinq 
Evidence* — Though  an  order  holdiog  the  defendant  to  answer  upon 
a  charge  of  murder  is  prerequisite  to  the  filing  of  the  information 
against  him,  yet  the  date  of  such  order  is  a  question  of  fact  to  be 
determined  by  the  trial  court,  upon  a  motion  to  set  aside  the 
information;  and  notwithstanding  defendant's  counsel  testified  that 
the  order  was  not  signed  when  the  information  was  filed,  but  it 
purports  on  its  face  to  be  indorsed  on  the  complaint  two  days  prior 
to  the  information,  the  presumptions  that  official  duty  was  regu- 
larly done  and  that  the  order  was  truly   dated,  constitutes  sub- 
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stantiaUj  conflicting  evidence  to  the  contrary,  and  the  finding  of 
the  trial  court  to  the  contrary,  in  denying  the  motion,  is  conclusive 
upon  appeaL 

Id. — Voluntary  Confession — Preliminaet  Proof — Question  of  Fact 
— Discretion  of  Trial  Court — Impossibility  of  Fixed  Eule. — 
Though  it  is  essential  that  the  preliminary  proof  must  show  that 
the  confession  by  the  defendant  was  voluntarily  made,  without 
previous  inducement  or  intimidation,  yet  the  question  whether  such 
preliminary  proof  is  sufficient  to  show  that  the  confession  was 
free  and  voluntary,  is  one  of  fact  addressed  to  the  trial  court,  and 
a  considerable  measure  of  discretion  must  be  allowed  in  the  deter- 
mination thereof.  The  admissibility  of  such  a  confession  depends  so 
largely  upon  special  circumstances,  that  no  fixed  rule  can  be  formu- 
lated covering  all  cases. 

Id. — Statement  of  Defendant  Upon  Confession  of  Co-Defendant. — 
The  statement  of  the  defendant  voluntarily  made,  while  in  custody, 
upon  being  informed  of  the  confession  of  a  co-defendant  voluntarily 
made  by  the  latter,  implicating  the  defendant  with  himself,  made 
in  the  presence  of  the  co-defendant,  and  admitting  the  truth  of  what 
he  said,  if  shown  not  to  have  been  induced  by  fear  or  promises, 
was  properly  admitted  in  evidence. 

Id. — Confession  While  Under  Arrest. — The  mere  fact  that  the  con- 
fession of  defendant  was  made  to  a  police  officer,  while  under 
arrest,  does  not  necessarily  render  it  involuntary;  nor  does  the 
mere  fact  that  the  defendant  was  informed,  in  the  presence  of  his 
co-defendant  that  the  latter  had  confessed,  make  the  defendant's 
subsequent  confession  necessarily  involuntary. 

Id. — ^Murder  in  Robbery  of  Bank — Evidbnce — Possession  and  Ex- 
penditure OF  Money — Corroboration  of  Confessions. — Where  it 
appears  that  the  murder  was  committed  upon  a  bank  officer,  in 
pursuance  of  a  conspiracy  by  the  defendants  to  rob  the  bank,  which 
robbery  was  successfully  accomplished,  evidence  of  the  sudden  pos- 
session by  the  defendants  of  large  sums  of  money,  and  expenditures 
made  therefrom,  corresponding  to  the  facts  stated  in  the  confes- 
sions made  by  the  defendants,  was  admissible  in  corroboration  of 
such  confessions,  without  necessary  preliminary  proof  that  they  were 
impecunious  before  the  robbery. 

Id. — Statement  by  District  Attorney  not  Misconduct. — It  appearing 
that  the  alleged  confessions  by  both  defendants  were  admissible  in 
evidence  against  the  defendant,  it  was  not  misconduct  on  the  part 
of  the  district  attorney  in  his  opening  statement  to  refer  to  the 
confession  made  by  the  eo-defendant  and  to  state  its  purport,  and 
that  he  would  prove  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  denying 
a  new  trial.    Carroll  Cook,  Judge. 
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The  facts  are  stated  in  jthe  opinion  of  the  court 

J.  J.  Greeley,  and  A.  P.  Wheelan,  for  Appellant 

XJ.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  for 
Respondent 

SLOSS,  J. — John  Siemsen  and  Louis  Dabner  '^ere,  by 
information  filed  in  the  superior  court  of  the  city  and  county 
of  San  Francisco,  charged  with  the  murder  of  M.  Munekata. 
Upon  a  separate  trial,  Siemsen  was  found  guilty  of  murder 
of  the  first  degree,  and  he  appeals  from  the  judgment  of 
death  pronounced  pursuant  to  the  verdict,  and  from  an  order 
denying  his  motion  for  a  new  trial. 

1.  Upon  being  arraigned  the  defendant  moved  to  set  aside 
the  information.  His  motion  was  denied,  and  this  ruling 
is  now  assigned  as  error.  The  ground  of  motion  was  that 
before  the  filing  of  the  information  the  defendant  had  not 
been  legally  committed  by  a  magistrate,  or  more  specifically 
stated,  that  the  information  was  filed  **  before  any  commit- 
ment, deposition,  or  other  record  showing  that  said  defend- 
ant had  a  preliminary  examination,  had  been  returned  or 
filed,  and  that  no  order  of  commitment  was  indorsed  upon 
an  alleged  paper  purporting  to  be  a  complaint."  Section  809 
of  the  Penal  Code  provides  for  the  filing  of  an  information 
within  thirty  days  after  a  defendant  **has  been  examined  and 
committed,  as  provided  in  section  872  of  this  Code."  Section 
872  directs  that  "if,  however,  it  appears  from  the  examina- 
tion that  a  public  oflPense  has  been  committed,  and  there  is 
suflicient  cause  to  believe  the  defendant  guilty  thereof,  the 
magistrate  must  make  or  indorse  on  the  complaint  an  order 
signed  by  him,"  holding  the  accused  to  answer  the  charge. 
It  seems  to  'be  settled  by  the  decisions  of  this  court  that  the 
making  of  such  order,  signed  by  the  magistrate,  is  a  prerequi- 
site to  the  valid  filing  of  an  information.  (Ex  parte  Branni- 
gan,  19  Cal.  133;  People  v.  Wilson,  93  Cal.  377,  [28  Pac. 
1061].)  In  so  far  as  the  section  '* provides  that  the  order  shall 
be  indorsed  upon  the  deposition,  the  statute  may  be  regarded 
as  directory;  but  it  is  essential  that  it  should  be  reduced  to 
writing,  and  entered  either  upon  the  official  docket  of  the 
magistrate  or  upon  the  complaint  or  depositions."     {People 
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V.  Wilson,  93  Cal.  377,  [28  Pac.  1061] ;  see,  also,  People  v. 
Wallace,  94  Cal.  497,  [29  Pac.  950].) 

It  appears  that  the  information  was  filed  on  the  third  day 
of  December,  1906.  The  complaint  which  formed  the  basis 
of  the  preliminary  examination  was  produced  at  the  hearing 
of  the  motion  to  set  aside  the  information.  Indorsed  upon  this 
complaint  was  a  written  order,  signed  by  the  magistrate,  hold- 
ing the  defendants  to  answer.  This  order  was,  on  its  face, 
in  full  compliance  with  section  872,  and  bore  date  of  the 
first  day  of  December,  1906,  two  days  prior  to  the  filing  of 
the  information.  To  overthrow  the  apparent  regularity  of 
the  proceedings,  the  defendant  called  as  a  witness  his  counsel, 
J.  J.  Greeley,  who  testified  that  the  information  had  been 
filed  in  the  superior  court  at  about  five  minutes  before  ten 
o'clock,  on  the  morning  of  December  third,  and  that  at  that 
time  the  ''commitment,"  or  order  holding  the  defendant  to 
answer,  had  not  been  signed ;  that  he  had  seen  the  complaint 
in  the  police  court  at  about  10:30  o'clock  on  the  same  morn- 
ing, and  that  the  signature  of  the  magistrate  had  not  thed 
been  afiixed  to  it.  E.  P.  Shortall,  a  police  judge,  who  had 
presided  over  the  preliminary  examination,  testified  that  he 
had  no  independent  recollection  of  the  time  when  he  signed 
the  order,  but  thought  he  had  signed  it  on  the  afternoon  of 
December  first.  ''The  only  thing  that  calls  it  to  my  memory 
is  the  date  on  it."  Whether  the  order  holding  defendant  to 
answer  was  signed  before  or  after  the  filing  of  the  informa- 
tion was  a  question  of  fact  to  be  determined  by  the  trial  court, 
and,  if  there  was  a  substantial  conflict  of  evidence  on  the  point, 
the  conclusion  of  that  court  must  stand  here.  We  think  there 
was  such  a  conflict.  It  is  true  that  the  testimony  of  Mr.  Gree- 
ley was  positive,  while  Judge  Shortall  expressed  only  a  belief 
that  he  had  signed  the  paper  on  December  first,  and  based  this 
belief  on  the  fact  that  it  bore  that  date.  But  the  court,  in 
determining  whether  or  not  to  accept  Mr.  Greeley's  testimony, 
had  a  right  to  consider  the  presumptions  raised  by  law.  One 
of  these  is  that  "oflScial  duty  has  been  regularly  performed"; 
another,  that  "a  writing  is  truly  dated."  (Code  Civ.  Proc, 
sec.  1963,  subds*  15,  23.)  These  presumptions,  while  dispu- 
table, are  in  themselves  evidence  (Code  Civ.  Proc.,  sec.  2061, 
subd.  2;  People  v.  Milner,  122  Cal.  171,  [54  Pac  833] ;  Sar- 
raille  v.  Calmon,  142  Cal.  651,  [76  Pac.  497] ;  Adams  v.  Hop- 
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Jcins,  144  Cal.  19,  [77  Pac.  712] ;  Moore  v.  Gould,  151  Cal. 
723,  [91  Pae.  616]),  and  will  support  a  finding  made  in 
accordance  with  them,  even  though  there  be  evidence  to  the 
contrary.  It  was  for  the  trial  judge  to  determine  whether 
Mr.  Greeley's  testimony  was  sufficiently  convincing  to  over- 
come the  presumptions,  (a)  that  the  district  attorney  had 
properly  performed  his  duty  by  withholding  the  filing  of  an 
information  until  an  order  had  been  signed  by  the  magis- 
trate, and,  (b)  that  the  order  dated  the  first  day  of  Decem- 
ber had  been  signed  on  that  day. 

2.  The  prosecution  offered  evidence  tending  to  show  the 
following  state  of  facts:  M.  Munekata  was  the  manager  and 
A.  Sasaki  the  cashier  of  the  Kimmon  Ginko  Bank,  located 
at  1588  OTarrell  Street,  in  the  city  of  San  Francisco.  The 
banking  premises  contained  a  private  room,  separated  from 
the  main  business  office  of  the  bank  by  a  partition  of  wood 
and  glass.  On  October  2,  1906,  Siemsen  entered  the  bank, 
made  some  inquiries  of  the  cashier  in  the  main  office,  and 
visited  the  manager  Munekata  in  the  private  office.  At  a  few 
minutes  before  noon  on  the  third  of  October,  all  of  the 
employees  and  officers  of  the  bank,  with  the  exception  of 
Munekata  and  Sasaki,  went  out  for  lunch,  leaving  Munekata 
in  the  private  office,  and  Sasaki  in  the  business  office.  About 
two  thousand  dollars  in  gold  and  several  hundred  dollars  in 
silver  were  piled  in  boxes  on  a  table  beside  the  bank  counter. 
At  about  half-past  twelve  one  of  the  clerks  returned  and 
found  Munekata  and  Sasaki  unconscious  and  covered  with 
blood.  All  of  the  money,  with  the  exception  of  a  few  cents, 
had  disappeared.  On  the  floor  was  a  piece  of  gas-pipe 
wrapped  in  paper.  Siemsen  and  Dabner  had  been  seen  com- 
ing out  of  the  bank  at  about  five  or  ten  minutes  past  twelve 
o'clock.  The  injured  men  were  removed  to  the  emergency 
hospital,  where  Munekata  died  within  two  hours.  He  had 
sustained  an  extensive  fracture  of  the  skull,  which,  with  the 
resultant  hemorrhage  of  the  brain,  was  the  cause  of  his  death. 
Sasaki's  skull  was  also  fractured,  but  he  finally  recovered,  and 
was  a  witness  at  the  trial.  The  injuries  were  such  as  might 
have  been  caused  by  the  piece  of  pipe  found  on  the  floor; 
they  could  not  have  been  self-inflicted. 

Siemsen  was  arrested  on  November  3  and  taken  to  the 
OTarrell  Street  police-station  where  his  name  was  placed  on 
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the  ''detinue  book,"  so  called.  He  was  placed  in  a  cell,  but 
no  charge  was  made  against  him.  On  the  following  day  he 
was  taken  to  the  Bush  Street  police-station  and  placed  in 
a  cell  with  a  guard  outside  to  watch  him.  At  his  own  request 
he  was  confined  alone.  The  public  was  not  permitted  to  visit 
him  and  the  police  captain  in  charge  of  the  station  testified 
that  if  an  effort  had  been  made  he  would  not  have  allowed 
any  one  to  communicate  with  him.  '*At  no  time,*'  says  this 
witness,  **did  he  make  a  request  for  an  attorney  to  be  sent 
for.  If  he  had  asked  for  a  lawyer,  I  certainly  would  have 
complied  with  his  request."  He  was  not  threatened  or  abused 
in  any  way,  in  fact,  as  stated  by  the  same  witness,  he  was 
shown  more  consideration  than  "an  ordinary  prisoner." 
He  was  allowed  to  communicate  with  his  wife  by  tele- 
phone. 

On  the  day  of  the  alleged  confession  Police  Captain  Duke 
sent  for  Siemsen.  The  chief  of  police  and  a  detective  were 
present.  Captain  Duke  said  **  Siemsen,  I  suppose  you  have 
heard  the  boys  outside  calling  out,  extra  papers,  all  about  the 
confession  of  Dabner,"  and  he  said  **Yes,  I  have  heard  it." 
Prior  to  that  time  Siemsen  had  refused  to  make  any  statement 
unless  he  received  a  promise  that  he  would  not  be  hanged 
and  the  police  ofBcers  had  refused  to  make  any  promise  what- 
ever. The  alleged  confession  of  Dabner  had  been  reduced  to 
writing  and  Duke  read  it  to  Siemsen.  Siemsen  stated  that 
parts  of  it  were  not  true,  and  on  being  asked  what  parts  were 
not  correct,  specified  an  entirely  unimportant  detail.  Duke 
then  brought  the  co-defendant  Dabner  and  his  father  into 
the  room  and  re-read  the  confession  in  the  presence  of  both 
defendants.  Siemsen  stated  that  he  preferred  to  consult  a 
lawyer  before  making  any  statement.  The  police  oflScers 
made  no  reply  to  this  and  did  not  send  for  an  attorney.  Duke 
turned  to  Dabner  and  said:  ** Dabner.  is  this  true?"  and 
Dabner  said  **Yes,  it  is  true,"  and  looking  at  Siemsen,  he  said 
''Jack,  you  know  it  is  true."  Siemsen  hesitated  for  a  few 
seconds  and  finally  said,  **Well,  that  is  the  goods,  that  is 
true,"  or  words  to  that  effect  and  shook  hands  with  the  chief 
of  police  and  with  Duke,  and,  thereupon,  at  Duke's  sugges- 
tion, signed  his  name  *' John  Siemsen"  to  the  statement  under 
the  words,  **This  statement  is  correct  throughout,"  which 
Duke  had  first  written.    Captain  Duke  testified  that  he  did  not 


Digitized  by  VjOOQIC 


April,  1908.]  People  v.  Siemsen.  393 

hold  out  any  inducement  to  Siemsen  with  reference  to  what  he 
might  state  and  made  no  promise  of  leniency,  and  made  no 
threats,  used  no  force,  and  did  not  put  him  in  any  fear. 
Chief  of  Police  Dinan  gave  substantially  the  same  testimony 
as  Captain  Duke.  He  also  testified  that  after  the  signing  of 
the  confession  newspaper  men  were  admitted,  and  that  in 
their  presence,  Siemsen  stated  that  the  confession  was  true, 
and  that  it  was  free  and  volimtary.  Upon  this  showing  the 
confession  was  admitted  in  evidence  over  defendant's  objec- 
tion. It  was  in  substance  as  follows:  That  on  the  morning 
of  October  3d  Siemsen  and  Dabner  left  their  home  together, 
having  planned  on  the  preceding  day  to  rob  the  Japanese 
bank.  They  waited  around  the  bank  until  they  saw  the 
clerks  go  away  and  then  went  in.  Siemsen  stopped  at  the 
main  or  front  office  and  told  the  Japanese  there  (Sasaki)  that 
he  wanted  to  see  the  manager.  Siemsen  arid  Dabner  went 
back  to  the  manager's  office  and  Siemsen  struck  the  manager 
over  the  head  with  a  gas-pipe  which  Dabner  had  wrapped  up 
in  a  piece  of  paper;  then  Dabner,  following  out  the  plan 
theretofore  agreed  on  by  Siemsen  and  himself,  called  the 
other  Japanese  back  to  the  rear  office.  When  he  came  back 
Siemsen  struck  him  over  the  head  several  times  and  he  fell. 
He  then  started  to  get  up  and  Dabner  struck  him  on  the  head 
with  the  pipe  and  he  fell  again.  The  defendants  went  through 
the  till  and  got  about  two  thousand  two  hundred  dollars, 
partly  in  silver  and  partly  in  gold,  which  they  put  in  a  hand 
satchel.  They  then  went  to  a  place  where  they  had  left  a 
horse  and  buggy  in  waiting  and  drove  to  the  stable  where 
they  kept  the  horse  and  buggy.  The  satchel  containing  the 
money  was  concealed  in  a  sack  of  oats.  In  the  evening  Dab- 
ner took  it  to  the  room  occupied  by  Siemsen  and  himself  and 
counted  it.  They  subsequently  spent  various  sums  of  this 
money  for  clothing  and  jewelry,  the  expenditures  being  stated 
by  Dabner  in  detail. 

The  objection  to  the  admission  of  this  confession,  and  of 
the  statements  of  Siemsen  regarding  it,  was  put  upon  the 
ground  that  the  prosecution  had  failed  to  establish  that  the 
confession  was  free  and  voluntary  on  Siemsen 's  part,  and 
that,  on  the  contrary,  the  preliminary  proof  showed  that  it 
was  made  under  duress.  The  objection  was  overruled  and 
appellant  excepted. 
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Upon  the  preliminary  showing,  which  we  have  set  forth 
with  some  fullness,  it  cannot  be  said,  as  matter  of  law,  that 
the  trial  court  erred  in  admitting  in  evidence  the  confession 
of  Dabner,  together  with  the  statements  of  Siemsen  regarding 
it.  Undoubtedly,  the  rule  is  elementary,  even  in  the  absence 
of  constitutional  provisions  protecting  persons  accused  of 
crime,  that  **a  confession,  in  order  to  be  admissible,  must  be 
free  and  voluntary,  that  is,  must  not  be .  extracted  by  any 
sort  of  threats  or  violence,  nor  obtained  by  any  direct  or 
implied  promises,  however  slight,  nor  by  the  exertion  of  any 
improper  influence."  (3  Russell  on  Crimes,  6th  ed.,  478.) 
As  was  said  by  this  court  in  People  v.  Miller,  135  Cal.  69, 
[67  Pac.  13],  * 'before  any  confession  of  a  defendant  can  be 
offered  in  evidence,  it  must  be  shown  by  the  prosecution  that 
it  was  voluntary,  and  made  without  any  previous  inducement 
or  by  reason  of  any  intimidation  or  threat*'  The  slightest 
pressure,  whether  by  way  of  inducement  to  confess,  or  threat 
if  confession  is  withheld,  is  sufficient  to  require  the  exclusion 
of  the  confession.  Thus,  the  confession  is  not  admissible  if 
made  in  response  to  a  statement  by  one  in  authority  to  the  pris- 
oner, that  **it  will  be  better  for  him*'  to  make  a  full  disclosure 
{People  V.  Barrie,  49  Cal.  343),  or  to  tell  all  he  knows  (Peo- 
ple V.  Thompson,  84  Cal.  598,  [24  Pac.  384]),  or  if  called 
forth  by  a  statement  of  the  sheriff  that  he  would  do  all  he 
could  for  the  prisoner.  (People  v.  Oonzales,  136  Cal.  666, 
[69  Pac.  487].)  But  whether  a  confession  is  free  and  volun- 
tary is  a  preliminary  question  addressed  to  the  trial  court  and 
to  be  determined  by  it  {People  v.  Miller,  135  Cal.  69,  [67  Pac 
13],  and  a  considerable  measure  of  discretion  must  be  allowed 
that  court  in  determining  it.  The  '*  admissibility  of  such  evi- 
dence so  largely  depends  upon  the  special  circumstances  con- 
nected with  the  confession,  that  it  is  difficult,  if  not  impossible, 
to  formulate  a  rule  that  will  comprehend  all  cases.  As  the 
question  is  necessarily  addressed,  in  the  first  instance,  to  the 
judge,  and  since  his  discretion  must  be  controlled  by  all  the 
attendant  circumstances,  the  courts  have  wisely  forborne  to 
mark  with  absolute  precision  the  limits  of  admission  and 
exclusion.  (Eopt  v.  Vtah,  110  U.  S.  574,  583,  [4  Sup.  Ct 
202].) 

The  testimony  above  recited   shows,  on  the  part  of  the 
officers,  no  express  utterance  amounting  to  either  a  threat  or 
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an  inducement.  The  claim  is  that  Siemsen  was  placed  in 
circumstances  which  necessarily  operated  to  take  from  his 
actions  the  free  and  voluntary  character  which  is  required  by 
the  rule  under  consideration.  Those  circumstances  are  that 
he  was  in  custody,  charged,  or  to  be  charged  with  a  serious 
crime,  and  that  he  was  made  aware  that  his  co-suspect  had 
made  a  confession  implicating  him.  It  is  established  law 
that  the  mere  fact  that  the  confession  was  made  to  a  police 
oflScer  while  the  accused  was  under  arrest,  does  not  necessarily 
render  the  confession  involuntary.  {Hopt  v.  Utah,  110  U.  S. 
574,  583,  [4  Sup.  Ct.  202] ;  Bram  v.  United  States,  168  U.  S. 
532,  [18  Sup.  Ct.  183] ;  People  v.  Devine,  46  Cal.  46;  People 
V.  Miller,  135  Cal.  69,  [67  Pac.  13] ;  People  v.  Walker,  140 
Cal.  156,  [73  Pac.  831].)  Nor  do  we  think  the  mere  fact  that 
the  accused  was  informed,  in  the  presence  of  his  alleged  accom- 
plice, that  the  latter  had  confessed,  requires  the  holding  that 
the  ensuing  confession  of  this  defendant  was  involuntary. 
It  does  not  appear  that  he  was,  in  any  way,  made  to  believe 
that  his  situation  would  be  better  if  he  confessed,  or  that  it 
would  be  worse  if  he  declined  to  speak.  It  may  well  be  that 
a  suspect,  informed  that  a  co-suspect  has  confessed,  may  feel 
impelled  to  speak  for  fear  that  silence  on  his  part  would  give 
rise  to  inferences  against  him.  Such  fear  might  well  be 
enough  to  take  away  from  his  resulting  confession  the  volun- 
tary character  requisite  to  its  admissibility.  But  it  is  also 
possible  that  he  may  fully  understand  that  he  is  not  called 
upon  to  say  anything  and  that  his  silence  could  not  be  used 
against  him.  Here,  as  was  stated  by  the  police  officers,  the 
defendant,  apparently  knowing  his  rights,  declined  to  say 
anything  without  first  consulting  counsel.  Subsequently, 
without  any  pressure  or  suasion,  other  than  a  second  reading 
of  Dabner's  confession,  having  been  brought  to  bear  on  him, 
he  decided  to  admit  the  truth  of  Dabner's  statement.  It 
cannot  be  said  that  the  trial  court  was  not  justified  in  finding 
that  this  decision  on  Siemsen 's  part  was  voluntary,  unin- 
fluenced, by  either  fear  or  hope  induced  by  word  or  act  of  any 
of  the  officers.  While  the  defendant,  had,  up  to  that  time, 
been  kept  in  close  confinement,  he  had  been  placed  alone  at 
his  own  request,  and  had  not  been  subjected  to  any  indignity 
or  unkind  treatment.  He  had  been  allowed  to  communicate 
with  his  wife,  and  would,  if  he  had  desired,  have  been  allowed 
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to  see  counsel.    In  this  respect  the  case  differs  essentially  from 
the  "Sweat  Box  Case"  80  Miss.  592,   [92  Am.  St.  Rep.  607, 
32  South.  9],  and  State  v.  McCullum,  18  Wash.  394,  [51  Pac. 
1044],  relied  on  by  appellant.     In  each  of  these  cases  it  waa 
held  that  a  confession  induced  by  means  of  keeping  the  pris- 
oner in  a  dark  cell,  or  ** sweat  box,"  under  circumstances 
leading  him  to  believe  that  he  would  be  kept  there  until  he  did 
confess,  could  not  be  used  against  him.    The  fact  that  Siemsen 
was  confronted  with  Dabner  and  made  to  listen  in  Dabner's 
presence  to  the  latter  *s  confession  is  not  of  itself  suflScicnt 
to  establish  the  involuntary  character,  of  the  appellant's  admis- 
sion of  the  truth  of  that  confession.    In  Bram  v.  United  States, 
168  U.  S.  532,   [18  Sup.  Ct.  183],  the  supreme  court  of  the 
United  States  exhaustively  reviewed  the  authorities  on  the 
general  subject  of  the  admissibility  of  extra-judicial  confes- 
sions by  persons  accused  of  crime.     In  the  opinion  in  that 
case  there  are  some  expressions  indicating  that  a  confession 
made  by  a  prisoner  immediately  upon  a  statement  by  a  police 
officer  to  the  effect  that  an  alleged  witness  had  seen  him  com- 
mit the  crime  is  not  voluntary.    But  the  facts  of  that  case  were 
very  different  from  those  here  presented.     It  appeared  that 
the  police  officer  had  stripped  the  accused  of  his  clothing, 
and  had  said  to  him  **If  you  had  an  accomplice,  say  so — do 
not  have  the  blame  of  the  crime  on  your  own  shoulders."  That 
these  circumstances  were  inconsistent  with  the  exercise  by  the 
prisoner  of  a  free  will,  uninfluenced  by  threat  or  promise,  may 
well  be.     The  situation  is  not  the  same,  however,  where  the 
prisoner  is  treated  with  all  the  consideration  shown  to  any 
prisoner,  where  no  word  is  said  to  urge  him  to  confess,  where 
by  his  own  declaration  he  indicates  clearly  his  appreciation 
of  the  fact  that  he  is  not  required  to  speak,  where  he  has 
knowledge  of  his  co-defendant's  confession  before  he  is  told 
of  it  by  the  police  officers,  and  where  he  has,  in  effect,  adopted 
that  confession  and  admitted  its  truth  in  all  material  respects 
before  being  confronted  with  the  co-defendant,    and    before 
making  any  request  to  be  allowed  to  see  counsel.     The  fact 
that  Siemsen  said  he  preferred  to  consult  a  lawyer  before 
making  a  statement,  and  that  the  police  officers  continued  the 
interview  without  giving  him  an  opportunity  to  obtain  legal 
advice,  would,  if  there  had  been  no  confession  up  to  this  point, 
undoubtedly  be  a  circumstance  entitled  to  considerable  weight 
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in  determining  whether  or  not  the  police  oflSeers  were  with- 
holding such  advice  from  him  as  a  means  of  inducing  him, 
through  fear,  to  assent  to  Dabner's  confession.  On  the  show- 
ing here  made,  however,  there  was  clearly  ample  groimd  for 
the  court  to  conclude  that  Siemsen 's  confession  was  the 
** spontaneous  suggestion  of  the  defendant's  own  mind,  un- 
moved and  uninfluenced  by  any  inducement,  promise,  threat, 
or  menace  by  the  officer  to  obtain  it."  {People  v.  Ramirez,  56 
Cal.  536,  [38  Am.  Bep.  73].) 

3.  After  the  introduction  in  evidence  of  Dabner's  confes* 
sion,  assented  to  by  Siemsen,  the  People  offered  the  testimony 
of  several  witnesses  to  the  effect  that  shortly  after  the  alleged 
robbery  and  murder,  Siemsen  and  Dabner  had  purchased  vari- 
ous articles  of  jewelry  and  clothing,  and  had  paid  cash  for 
the  same.  The  sums  so  shown  to  have  been  expended 
amounted  to  more  than  one  thousand  dollars.  In  several  in- 
stances this  testimony  was  objected  to  on  the  ground  that  it 
had  not  been  shown  that  the  defendant  was,  prior  to  the  alleged 
robbery,  without  means  to  make  these  purchases.  That  the 
sudden  possession  of  money,  immediately  after  the  commis- 
sion of  a  larceny,  by  one  who  had  before  that  been  impecuni- 
ous, is  admissible  as  a  circumstance  in  the  case  (People  v. 
Kelley,  132  Cal.  430,  [64  Pac.  563]),  is  not  disputed.  Nor 
is  it  questioned  that  the  same  rule  is  applicable  here,  where, 
although  the  charge  does  not  embrace  larceny,  the  proof  tends 
to  show  that,  in  the  course  of  committing  the  crime  under 
investigation,  money  was  taken  by  the  person  or  persons  guilty 
of  the  main  crime  charged.  It  is  urged,  however,  that  before 
evidence  of  the  possession  of  money  by  the  defendant  can  be 
admitted,  a  foundation  must  be  laid  by  showing  that  such 
defendant  was  impecunious  before  the  conmiission  of  the 
alleged  crime.  It  may  be  questioned  whether  this  objection 
goes  to  the  admissibility,  or  merely  to  the  weight,  of  the  evi- 
dence. This  need  not  be  decided  here,  however,  since  the  evi- 
dence was  clearly  admissible  upon  another  ground.  All  of 
the  items  of  expenditure  proven  over  defendant's  objection 
corresponded,  more  or  less  closely,  with  the  amounts  which, 
according  to  the  confession,  bad  been  paid  by  the  defendants 
out  of  money  taken  by  them  from  the  bank.  The  evidence 
in  question  was  relevant  and  proper  for  the  purpose  of  cor- 
roborating the  confession  in  this  particular. 
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4.  It  is  urged  that  the  district  attorney  was  guilty  of  mis- 
conduct, in  that,  in  the  course  of  his  opening  statement  to  the 
jury,  he  referred  to  the  confession  of  Dabner  and  stated  its 
purport.  In  view  of  our  conclusion,  above  expressed,  that 
the  confession  itself  was  properly  admitted  as  against  the 
appellant,  it  was,  of  course,  not  improper  for  the  prosecuting 
officer  to  state  that  he  would  prove  it. 

No  other  point  is  made,  and  we  see  no  reason  for  disturbing 
the  verdict. 

The  judgment  and  order  appealed  from  are  afib'med. 

Shaw,  J.,  Angellotti,  J.,  Lorigan,  J.,  Henshaw,  J.,  and 
Beatty,  C.  J.,  concurred. 


[Crim.  No.   1418.     In  Bank.— AprU  27,  1908.] 
THE  PEOPLE,  Respondent,  v.  LOUIS  DABNER,  Appellant 

Criminal  Law — Mubder — Plea  of  Guiltt — Application  for  With- 
DRAWAL — Discretion. — Where  the  defendant  charged  with  an  atro- 
cious murder  in  pursuance  of  robbery,  had,  contrary  to  the  advice 
of  several  attorneys,  and  under  the  advice  of  his  father,  pleaded 
guilty  of  the  crime  charged,  it  was  within  the  discretion  of  the  court, 
when  the  defendant  was  called  for  sentence  to  be  hanged,  to  refuse 
leave  at  that  time  to  withdraw  the  plea  of  guilty  and  to  subftitute 
the  plea  of  not  guilty,  where  there  is  nothing  in  the  evidence  to 
mitigate  the  atrocity  of  the  crime. 

Id. — Disappointed  Hope — Prior  Good  Character — Cold-Bloodkd  Mur- 
der NOT  Mitigated. — Neither  the  fact  that  the  defendant  had  hoped 
to  receive  a  life  sentence,  if  he  pleaded  guilty,  in  which  he  was  dis- 
appointed, nor  the  fact  that  he  was  young,  and  had  borne  a  prior 
good  character,  could  mitigate  a  cold-blooded,  deliberate,  and  atro- 
cious muf'ler. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

G.  P.  Hall,  for  Appellant. 
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U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  for 
Respondent. 

SHAW,  J. — The  defendant,  and  one  John  Sienisen,  were 
jointly  charged  with  the  murder  of  one  M.  Munekata.  Upon 
arraignment,  Dabner  pleaded  guilty.  Thereupon  the  court 
heard  evidence  to  enable  it  to  ascertain  and  determine  the 
degree  of  the  crime  and  upon  the  evidence  taken  declared 
it  to  be  murder  of  the  first  degree  without  mitigating 
circumstances,  and  punishable  with  death.  When  sub- 
sequently brought  before  the  court  for  judgment  and  sen- 
tence upon  the  said  plea,  the  defendant  asked  leave  to 
withdraw  his  plea  of  guilty  and  enter  a  plea  of  not  guilty 
to  the  charge.  Evidence  and  affidavits  in  support  of,  and 
in  opposition  to,  this  application,  were  introduced.  The 
court  refused  to  allow  the  withdrawal  of  the  plea  of  guilty 
and  pronounced  judgment  and  sentence  of  death.  The  ap- 
peal purports  to  be  taken  from  the  judgment  and  also  from 
the  order  refusing  leave  to  withdraw  the  plea.  The  latter 
order  is  not  appealable,  but  inasmuch  as  it  can  be  reviewed 
on  appeal  from  the  judgment,  the  point  is  immaterial.  A 
bill  of  exceptions,  setting  forth  the  evidence  taken  and 
proceedings  had  upon  the  inquiry  as  to  the  degree  of  the 
crime  and  upon  the  motion  for  leave  to  withdraw  the  plea,, 
was  duly  settled  and  appears  in  the  record  on  appeal. 

The  evidence  shows  that  Siemsen  and  Dabner,  about  noon 
on  November  3,  1906,  entered  a  bank  in  San  Francisco,, 
known  as  the  Japanese  bank,  which  was  then  in  charge 
of  the  deceased  Munekata,  who  was  its  manager,  and  an 
assistant  named  Sasaki,  and  asked  to  see  the  manager  on 
business.  They  were  admitted  to  the  manager's  private 
office,  which  was  in  the  rear  of  the  premises,  and  Siemsen 
immediately  struck  Munekata  on  the  head  with  a  piece  of 
gas-pipe  which  Dabner  had  procured  the  night  before.^ 
Munekata  was  rendered  unconscious  by  the  blow  and  died 
therefrom  shortly  afterwards.  Dabner,  as  soon  as  the  blow 
was  struck  and  Munekata  fell  back  unconscious,  called  to 
Sasaki,  the  assistant,  to  come  to  the  manager^s  office.  He 
came  and  was  also  beaten  over  the  head  by  Siemsen  and 
rendered  unconscious.  Siemsen  then  took  from  the  till 
some  two  or  three  thousand  dollars  and  the  two  defendants. 
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went  oflE  with  it.  The  entire  occurrence  occupied  but  a  few 
minutes  and  attracted  no  attention  from  the  outside.  The 
two  had  visited  the  bank  the  day  before,  for  the  purpose  of 
observation  to  ascertain  how  the  robbery  could  be  accom- 
plished, and  had  carefully  planned  the  affair  beforehand, 
even  to  the  detail  that  Dabner  was  to  call  Sasaki  to  the  man- 
ager's office  as  soon  as  Siemsen  had  stricken  down  the  mana- 
ger with  the  gas-pipe.  There  was  no  fact  or  circumstance 
connected  with  the  commission  of  the  murder  that  tends  in 
the  least  degree  to  mitigate  it.  The  only  mitigating  circum- 
stance concerning  the  defendant  was  the  fact  that  he  con- 
fessed his  crime  when  he  was  arrested.  It  was  upon  his 
confession  that  the  details  of  the  killing  and  the  robbery 
were  first  disclosed.  We  cannot  perceive  that  his  subsequent 
confession  has  any  bearing  upon  the  question  whether  or  not 
the  crime  itself  was  committed  with  deliberation  and  under 
circumstances  which  rendered  it  particularly  flagrant  and 
heinous.  The  court  did  not  err  in  holding  that  it  was  murder 
of  the  first  degree  with  no  mitigating  circumstances. 

In  support  of  the  application  to  withdraw  the  plea  of 
guilty,  substitute  a  plea  of  not  guilty,  and  go  to  trial  before 
a  jury,  it  was  shown  that  the  defendant  was  only  eighteen 
years  old,  and  that,  until  February,  1906,  he  had  lived  in 
or  near  the  city  of  Petaluma,  that  he  had  there  borne  a 
good  reputation  for  honesty,  integrity,  and  good  behavior 
and  that  he  was  not  a  strong-minded  person,  but  was 
easily  influenced  by  others.  It  was  also  claimed  that  he  was 
insane.  The  grounds  of  his  motion  were  that  his  plea  of 
guilty  was  made  through  inadvertence,  without  due  de- 
liberation, in  ignorance  of  the  law  and  the  consequences 
of  such  a  plea,  in  obedience  to  the  advice  and  instruction 
of  his  father,  and  in  the  belief  that  if  he  made  that  plea,  a 
jury  would  be  called  to  fix  his  punishment  and  that  he 
would  be  sentenced  only  to  imprisonment  for  life.  Evi- 
dence was  given  tending  in  some  degree  to  support  some 
of  these  grounds.  On  the  other  hand,  the  record  shows 
that  when  he  was  arraigned,  an  attorney  was  appointed  by 
the  court  to  represent  him,  that  two  days  were  given  him 
to  consider  his  plea,  that  at  the  expiration  of  the  two  days 
other  counsel  were  appointed  to  act  as  his  attorneys  and 
the  case  was  continued  for  two  more   days;  that  a  de- 


Digitized  by  VjOOQIC 


April,  1908.]  People  v.  Dabjter.  401 

murrer  was  then  filed  and  submitted  without  argument  and 
overruled  by  the  court,  that  the  attorneys  then  stated  to  the 
<K)urt  that  the  defendant  wished  to  plead  guilty,  that  this 
was  against  their  advice  and  that  they  wanted  to  withdraw 
from  the  case.  The  court  then  asked  the  defendant,  person- 
ally, if  he  wanted  to  plead  guilty  and  he  said  that  he  did. 
The  court  then  informed  him  that  he  could  have  other  coun- 
sel if  he  desired  it,  and  proceeded  to  explain  to  him,  clearly 
and  at  length,  that,  if  he  pleaded  guilty,  it  would  be  the 
duty  of  the  judge  of  the  court,  and  not  a  jury,  to  ascertain 
and  determine  whether  the  crime  committed  was  murder  of 
the  first  or  second  degree,  and  that,  if  it  was  determined 
to  be  of  the  first  degree,  the  judge  also  would  have  to  de- 
termine whether  he  was  to  be  hanged,  or  sentenced  only  to 
life  imprisonment,  but  that  if  he  pleaded  not  guilty  these 
questions  would  be  decided  by  a  jury.  He  was  then  directed 
to  talk  to  his  attorneys  further  about  the  matter,,  and  after 
such  conversation  inform  the  court  what  he  desired  to  do.  He 
then  talked  with  his  attorney  and  again  signified  his  desire  to 
plead  guilty,  his  attorney  again  declaring  that  he  had  advised 
against  it.  On  the  hearing  of  the  motion  he  testified  that  in 
this  conversation  with  his  attorney  he  was  advised  that  if  he 
pleaded  guilty  the  court  would  determine  the  crime  to  be 
murder  of  the  first  degree  and  sentence  him  to  death  by 
hanging,  and  that  he  fully  understood  what  was  said  to  him 
by  the  attorney  and  by  the  court,  but  that  he  was  governed 
in  the  matter  by  the  advice  of  his  father.  After  the  last 
statement  by  the  attorney,  the  court  again  asked  the  de- 
fendant if  he  fully  understood  what  he  was  doing  and  he 
answered  that  he  did.  His  plea  was  then  taken  and  entered 
of  record,  his  attorneys  immediately  withdrawing  from  the 
<5ase.  The  case  was  continued  to  the  following  day  to  take 
evidence,  as  to  the  degree  of  the  crime.  At  that  time  the 
evidence  was  given,  the  degree  of  the  crime  and  punishment 
was  fixed  as  above  stated,  and  the  matter  was  continued 
two  days  for  sentence.  At  the  time  fixed  for  sentence  a 
different  attorney  appeared  for  the  defendant  and  made 
the  application  for  leave  to  withdraw  the  plea,  as  above 
stated. 

It  thus  appears  that  the  defendant  was  given  five  days  for 
deliberation  as  to  his  plea,  that  during  this  time  he  had 
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the  counsel  and  advice  of  three  attorneys,  all  urging  him  to 
plead  not  guilty,  that  he  was  fully  informed  by  them  as  to 
the  difference  in  the  procedure  if  he  pleaded  guilty,  from 
that  to  be  "had  if  he  pleaded  not  guilty,  and  that  the  court 
also  explained  to  him  the  course  of  procedure.  His  own 
testimony  taken  in  these  proceedings  indicates  that  he  is  a 
young  man  of  at  least  ordinary  intelligence  and  quickness 
of  apprehension,  while  that  of  others  tended  to  show  that  he 
was  possessed  of  considerable  shrewdness  and  cunning.  It 
must  be  conceded  that  the  court  justly  concluded  that  the 
defendant  made  his  plea  after  ample  time  for  deliberation 
and  not  in  ignorance  of  the  law,  or  facts,  nor  «f  the  course 
of  procedure  to  be  followed,  and  with  full  knowledge  thereof. 
Doubtless  he  was  prompted  by  the  hope  that  he  would  escape 
death  and  be  condemned  only  to  imprisonment,  and  he 
seems  to  have  been  induced  to  indulge  this  hope  largely  by 
the  suggestions  and  advice  of  his  father.  But  we  do  not 
think  this  fact  of  sufficient  force  to  have  required  the  court 
to  permit  a  withdrawal  of  this  plea  after  the  event  had 
proven  that  his  hope  was  vain.  If  this  were  so,  then  the 
punishment  upon  a  plea  of  guilty  must  always  be  something 
less  than  the  greatest  allowed  by  law,  for  the  defendant,  in 
pleading  guilty,  always  hopes  for  less,  and  if  his  disappoint- 
ment was  suflRcient  to  give  the  right  to  withdraw  the  plea, 
it  would,  in  such  a  case,  always  be  withdrawn.  It  was  not 
until  the  court  had  declared  that  the  penalty  would  be  death, 
and  after  a  subsequent  delay  of  six  days,  that  the  defendant 
applied  to  withdraw  and  change  his  plea. 

There  was  no  contention  to  the  effect  that  there  was  any 
serious  doubt  as  to  the  defendant's  guilt,  or  that  evidence 
could  be  produced  which  would  tend  to  prove  that  the  offense 
was  anything  less  than  murder  of  the  first  degree,  or  even  to 
mitigate  its  atrocity  and  lay  the  foundation  for  a  verdict  of 
imprisonment  for  life,  except  the  claim  that  the  defendant 
was  insane  and  that  prior  to  his  departure  from  Petaluma, 
ten  months  before  the  time  of  sentence,  he  had  borne  a 
good  reputation  for  honesty,  integrity,  and  good  behavior. 
The  evidence  of  his  insanity  was  very  slight,  but  nevertheless 
the  court  appointed  three  physicians  to  examine  him  in  that 
respect  and  they  unanimously  pronounced  him  sane.  His 
previous   good   character  might  have  some  bearing  on  the 
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fact  of  his  participation  in  the  crime,  if  that  were  in  doubt, 
but  there  is  no  pretense  that  he  did  not  aid  and  assist  therein 
with  deliberation  and  previous  knowledge  of  the  character 
of  assault  which  was  to  be  made.  A  cold-blooded,  cruel,  and 
deliberate  murder  is  not  rendered  any  the  less  atrocious  by 
the  fact  that  the  person  committing  it  was  previously  of  good 
reputation. 

Section  1018  of  the  Penal  Code  provides  that  the  court 
may  at  any  time  before  judgment  permit  the  withdrawal 
of  a  plea  of  guilty  and  a  substitution  of  a  plea  of  not  guilty. 
Jt  is  a  matter  within  the  sound  discretion  of  the  court,  and 
its  action  tnust  be  upheld  unless  an  abuse  of  discretion  is 
shown.  The  following  remarks  of  the  court  in  People  v. 
Miller,  114  Cal.  16,  [45  Pac.  987],  are  particularly  applicable 
here:  **The  mere  fact  that  a  defendant,  knowing  his  rights 
and  the  consequences  of  his  act,  hoped  or  believed,  or  was 
led  by  his  counsel  to  hope  or  believe,  that  he  would  receive 
a  shorter  sentence  or  a  milder  punishment  by  pleading 
guilty  than  that  which  would  fall  to  his  lot  after  trial 
and  conviction  by  jury,  presents  no  ground  for  the  exercise 
of  this  liberal  discretion.  {People  v.  Lennox,  67  Cal.  113,  [7 
Pac.  260].)  To  hold  that  it  did  would  be  equivalent  to  say- 
ing that  a  defendant  might  speculate  upon  the  supposed 
clemency  of  a  judge,  with  the  right  to  retract  if,  at  any 
time  before  sentence,  he  began  to  think  that  his  expectation 
would  not  be  realized.  .  .  .  Only  after  it  is  made  manifest 
that  defendant  is  to  suffer  the  extreme  penalty,  and  that 
no  further  delay  will  be  permitted,  do  counsel  produce  the 
afBidavit,  itself  made  upon  the  day  of  the  hearing,  but  not 
offered  until  that  moment,  and  ask  to  be  allowed  to  retrace 
all  these  steps  thus  advisedly  taken.  What  conclusion  can 
be  reached  except  the  one  that  because  the  court  was  about 
to  pronounce  sentence  of  death,  defendant  and  his  counsel, 
knowing  that  he  could  not  fare  worse  at  the  hands  of  a  jury, 
and  might  fare  better,  sought  an  opportunity  to  essay  the 
other  chance.'* 

If  we  could  perceive  anything  in  the  evidence  which  would 
have  called  for  a  lesser  punishment  than  that  the  trial  court 
was  about  to  impose,  some  reason  might  appear  why  defend- 
ant should  have  been  permitted  to  withdraw  his  plea  and 
put  his  fate  before  a  jury.  No  showing  of  this  kind  is 
made. 
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The  record  not  only  fails  to  show  an  abuse  of  discretion, 
but,  to  the  contrary,  from  first  to  last  makes  manifest  that 
the  trial  judge,  placed  in  an  unusual  and  trying  position, 
conducted  all  of  the  proceedings  with  a  just  and  even 
solicitous  regard  for  the  defendant's  rights,  and  ruled  as 
alone  it  was  permissible  for  him  to  rule  under  the  facts  before 
him. 

The  defendant's  acts  indicate  that  he  is  not  so  dangerous 
or  vicious  as  his  co-defendant  Siemsen.  His  voluntary  con- 
fession seems  to  have  been  full  and  frank.  These  facts  might 
have  aroused  in  the  mind  of  the  court  some  degree  of  sympar 
thy  for  him,  and  perhaps,  if  a  jury  had  considered  the  case, 
such  sympathy  might  have  been  sufficiently  potent  to  have 
saved  him  from  the  death  penalty.  But  the  comparison  with 
his  partner  in  crime  does  not  establish  the  fact  that  his  own 
acts  were  not  sufficiently  atrocious  to  deserve  the  severest 
penalty,  but  only  to  show  that  there  were  degrees  of  vicious- 
ness  to  which  his  disposition  and  capacity  did  not  carry  him. 
His  voluntary  confession  does  not  lessen  or  soften  the  char- 
acter of  his  crime.  But,  whatever  its  effect  may  be,  it  was 
addressed  to  the  discretion  of  the  court  below,  and  it  is 
not  of  sufficient  weight  to  control  our  action  to  such  an  extent 
as  to  justify  us  in  declaring  that  that  discretion  was  abused. 
The  responsibility  in  such  matters  rests  upon  the  superior 
court.  This  court  has  no  function  to  perform  regarding  it, 
except  to  see  that  the  discretion  of  that  court  is  not  unreason- 
ably exercised.  As  a  matter  of  law  the  action  of  the  superior 
court  is  justified  by  the  facts.  If  an  appeal  is  to  be  made  to 
sympathy  and  sentiment  it  can  only  be  done  on  an  application 
for  clemency  and  mercy  addressed  to  the  executive  department 
of  the  state. 

The  judgment  and  order  are  affirmed. 

Angellotti,  J.,  Sloss,  J.,  Lorigan,  J.,  Henshaw,  J.,  and 
Beatty,  C.  J.,  concurred. 
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[8.  F.  No.  4624.    In  Bank.— April  27,  1908.] 

ANDREAS  ZIHN,  Appellant,  v.  CLARA  G.  ZIHN  et  al., 

Respondents. 

Deed  of  Girr — Possession  Raises  Presumption  op  Delivery. — A  deed 
of  gift  which  is  in  the  possession  of  the  grantees  is  presumed  to 
have  been  delivered,  and  the  burden  is  on  the  grantor,  seeking  to 
invalidate  such  deed  for  want  of  delivery,  to  rebut  this  presumption. 

Id. — Deuveby  Question  op  Fact — Evidence — Finding. — The  question 
of  the  delivery  of  the  deed  is  one  of  fact  to  be  determined  by  the 
trial  court,  and  where  the  evidence  is  substantially  conflicting,  the 
finding  of  the  trial  court  is  conclusive.  In  this  case,  the  finding 
that  the  deed  in  question  was  delivered  is  held  sustained  by  the 
evidence,  as  is  also  the  finding  that  it  was  untainted  by  fraud. 

Id. — Deed  prom  Father  to  Daughters — Conpidential  Relations — Pre- 
sumption OP  Fraud — Evidence  to  Rebut  Presumption* — In  an 
action  to  set  aside  a  deed  of  gift  from  a  father  to  his  daughters 
on-  the  ground  of  fraud,  any  presumption  of  fraud  arising  from 
the  admitted  allegations  of  the  complaint  respecting  the  confidential 
relations  of  the  parties  may  be  rebutted,  and  the  effect  of  the  pre- 
sumption, if  any  is  raised,  is  merely  to  throw  upon  the  donees  the 
burden  of  showing  that  the  gift  was  made  freely  and  voluntarily, 
with  full  knowledge  of  all  the  facts,  and  with  perfect  understand- 
ing of  the  effect  of  the  transfer.  This  requirement  the  donees  in 
the  present  case  have  complied  with,  and  the  validity  of  the  deed 
is  not  affected  by  a  further  finding  that  at  the  time  of  its  delivery 
the  parties  agreed  that  the  grantor  should  have  a  life  estate  in  the 
property,  and  that  the  grantees  should  become  the  owners  in  fee 
subject  to  such  life  estate. 

Id. — Findings  as  to  Probative  Facts. — In  such  an  action,  where  judg- 
ment is  rei  dered  in  favor  of  the  defendants,  it  is  immaterial  that 
the  evidence  is  insufiieient  to  sustain  certain  findings  relative  to  pro- 
bative facts,  which  are  of  such  a  nature  that  a  finding  in  favor  of 
plaintiff  thereon  could  not  affect  the  clear  and  specific  findings  of 
ultimate  facts  in  favor  of  the  defendants. 

Id. — ^Evidence — Question  Already  Answered. — The  refusal  to  allow 
a  witness  on  his  direct  examination  to  answer  a  question  is  not 
prejudicial  error,  if  the  subject-matter  of  the  inquiry  had  already 
been  fully  covered  in  the  prior  examination  of  the  witness. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  refusing  a  new  trial.  J. 
M.  Seawell,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Charles  G.  Nagle,  for  Appellant. 

Edwin  L.  Porster,  and  W.  H.  Cobb,  for  Respondents. 

ANGELLOTTI,  J.— This  is  an  action  to  obtain  a  decree 
adjudging  that  the  plaintiff  is  the  owner  of  a  lot  of  land, 
forty-three  by  about  one  hundred  and  fifty  feet,  on  Twelfth 
Street,  in  the  city  and  county  of  San  Francisco,  and  annul- 
ling a  deed  of  gift  of  the  same,  purporting  to  have  been 
executed  by  plaintiff  to  his  three  unmarried  daughters,  de- 
fendants herein.  Judgment  went  for  defendants,  decreeing 
them  to  be  the  owners  in  fee  of  said  property,  subject  to  a  life 
estate  in  plaintiff  therein,  and  plaintiff  appeals  from  an  order 
denying  his  motion  for  a  new  trial. 

The  complaint  proceeds  upon  the  theory  that  the  deed  of 
gift  was  never  delivered  by  plaintiff  to  the  daughters  as  a 
conveyance  to  them  of  the  property  described  therein,  but 
was  simply  given  by  him  ijato  their  possession  to  be  kept  for 
him  among  his  other  papers,  and  not  recorded,  until  such  time 
as  he  was  ready  to  deliver  it  to  them,  they  promising  to  so 
dispose  of  and  keep  it,  and  he  by  reason  of  his  trust  and  con- 
fidence in  them,  relying  on  their  promise  to  do  so.  It  con- 
tains allegations  of  the  confidential  relations  existing  be- 
tween plaintiff  and  his  unmarried  daughters,  and  the  rea- 
sons why  he  was  induced  to  sign  and  acknowledge  the  deed 
and  give  it  to  them  for  safe  keeping,  but  these  allegations  all 
apparently  go  to  the  ultimate  fact  alleged  that  there  was  no 
valid  delivery  of  the  deed,  and  not  to  the  proposition  that 
there  was  an  executed  conveyance  induced  by  fraud  or  undue 
influence. 

The  trial  court  found  that  on  the  fourth  day  of  January, 
1902,  the  plaintiff  **made,  executed  and  delivered  to  the  de- 
fendants Clara  G.  Zihn,  Emma  A.  Zihn  and  Elizabeth  D. 
Zihn,  as  grantees,  his  certain  deed  of  conveyance"  of  the 
property,  **and  that  at  the  same  time  it  was  understood  and 
agreed  by  and  between  the  parties  thereto  that  the  plaintiff 
should  have  a  life  estate  therein  and  that  said  grantees 
should  become  the  owners  in  fee  thereof,  subject  to  plaintiff's 
life  estate  and  right  to  use  and  occupy  the  same  for  his  life," 
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and  further  that  **  plaintiff  unconditionally  delivered  said 
deed  to  said  defendants,  and  it  was  not  merely  delivered  to 
be  placed  among  his  papers  for  safe  keeping  and  not  to  be 
recorded,  and  it  was  not  agreed  that  it  should  be  returned  to 
him  upon  demand."  These  findings  completely  negative 
the  allegations  of  the  complaint  as  to  want  of  delivery  of 
the  instrument,  and  plaintiff  is  forced  to  contend  that  they 
do  not  find  sufficient  support  in  the  evidence  given  on  the 
trial.  There  is  no  warrant  in  the  record  for  any  such  claim. 
The  deed  was  in  the  i)ossession  of  the  grantees,  and  there- 
fore, presumably  had  been  delivered.  {Ward  v.  Dougherty, 
75  Cal.  2*10,  [7  Am.  St.  Rep.  151,  17  Pac.  193] ;  McDougall  v. 
McDougall,  135  Cal.  319,  [67  Pac.  778].)  The  burden  was 
on  plaintiff  to  rebut  this  presumption.  This  the  trial  court 
was  fully  justified  in  holding  he  had  not  done.  Plaintiff 
was  residing  with  his  three  unmarried  daughters  on  this 
property,  which  had  been  for  a  long  time  the  family  home. 
His  wife  had  died  a  short  time  before,  and  the  only  other 
heir  was  a  married  daughter,  who  is  also  a  defendant  herein, 
she  having  been  granted  an  undivided  interest  in  the  property 
by  the  unmarried  daughters.  He  was  sixty-eight  or  sixty- 
nine  years  of  age,  possessed  of  other  property,  and,  so  far  as 
appears,  fully  capable  of  understanding  the  nature  of  a 
transaction  of  the  character  under  discussion.  Great  affection 
had  always  existed  between  him  and  his  unmarried  daughters, 
-and  he  was  apparently  desirous  of  so  arranging  the  title  to 
this  property  that  they  would  not  be  disturbed  in  their  en- 
joyment thereof  after  his  death.  While  the  daughters 
suggested  and  requested  that  he  make  them  a  gift  of  the 
home,  there  is  nothing  in  the  record  to  indicate  any  undue 
influence  or  fraud,  or  anything  inconsistent  with  the  theory 
that  all  that  he  did  was  done  by  him  freely  and  volun- 
tarily and  for  the  purpose  of  giving  them  a  valid  claim  to 
the  property.  He  went  alone  to  the  office  of  a  notary,  and, 
as  alleged  in  the  complaint,  **having  concluded  to  arrange 
«aid  real  property"  ** caused  to  be  written"  the  deed  of 
gift  in  question  (a  deed  of  gift  absolute  in  terms  and  with- 
out reservation),  subscribed  and  acknowledged  the  same, 
carried  it  to  his  home,  explained  it  to  the  grantees  therein 
named,  and  gave  it  into  their  possession.  There  was  some 
little  conflict  between  the  evidence  of  plaintiff  and  that  o£ 
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the  daughters  as  to  what  was  said  at  that  time,  but  the 
testimony  of  the  daughters  was  clear  to  the  effect  that  he 
gave  it  into  their  possession  without  making  any  statement 
inconsistent  with  the  theory  that  he  was  making  a  delivery 
of  a  conveyance  to  the  grantees  therein  named,  with  the  in- 
tent  to  vest  in  them  the  title  of  the  property  described 
therein.  There  was  nothing  in  the  relation  of  the  parties, 
or  the  circumstances  surrounding  the  transaction  as  disclosed 
by  the  record  to  force  a  different  conclusion.  He  himself 
testified  that  he  said:  '*Here  is  the  paper  which  you  have 
been  whining  so  much  about."  He  also  testified  that  he  told 
them  to  take  it,  and  keep  it  for  him,  put  it  among  his  papers,^ 
and  not  record  it  during  his  lifetime.  But  this  was  ex- 
pressly denied  by  the  grantees.  No  question  in  regard  to 
the  matter  arose  until  he  subsequently  contracted  a  second 
marriage  in  the  year  1904.  He  admitted  in  his  testimony 
that  he  told  his  married  daughter,  when  she  suggested  that 
he  borrow  some  money  for  her  on  the  property,  that  the- 
property  was  in  the  other  daughters'  names.  Immediately 
after  his  second  marriage,  and  prior  to  any  question  arising^ 
as  to  the  deed  and  prior  to  his  discovery  that  it  had  been 
recorded,  he  obtained  from  the  unmarried  daughters  a  written 
promise  and  agreement  that  the  property  should  be  their 
** father's  and  his  wife's  and  family's  home  during  our 
father's  Andreas  Zihn's  whole  lifetime.''  The  testimony 
quite  clearly  shows  that  this  writing  was  prepared  under 
his  dictation  and  given  at  his  suggestion,  and  was  wholly  in- 
consistent with  the  theory  that  the  deed  of  gift  had  not  been 
delivered  to  the  daughters.  The  question  of  delivery  is  one  of 
fact  to  be  determined  by  the  trial  court,  and  where  the  evi- 
dence is  substantially  conflicting  the  finding  of  the  trial  court 
IS  conclusive. 

It  is  contended  that  even  if  the  deed  was  delivered,  it 
should  be  set  aside  on  the  ground  of  fraud.  As  before  stated 
this  was  not  the  theory  of  the  complaint,  but  certain  facts 
alleged  therein  as  to  the  relations  of  the  parties,  some  of 
which  were  admitted  by  failure  to  deny  in  the  answer,  are 
relied  on.  This  being  simply  an  appeal  from  an  order  de- 
nying a  new  trial,  the  only  question  that  can  be  considered 
in  this  connection  is  whether  the  evidence  was  sufficient  to 
support  the  findings  made  in  regard  thereto.    The  trial  court 


Digitized  by  VjOOQ IC 


April,  1908.]  ZiHN  V.  ZfflN.  409 

found  upon  this  question  **that  plaintiff  was  not  and  is  not 
unaccustomed  to  or  inexperienced  in  business;  .  .  .  that  the 
deed  .  .  .  was  not  executed  by  reason  of  any  statement 
made  by  said  defendants,  as  set  forth  in  his  said  complaint^ 
nor  was  it  obtained  by  any  threats,  coercion  or  fraud,  but  was 
freely  and  voluntarily  given  in  consideration  of  love  and 
aflfection,  and  for  the  better  maintenance  and  support  of 
seid  defendants."  Counsel  for  plaintiff  has  not  pointed  out 
in  his  briefs  wherein  the  evidence  is  insufficient  to  support 
these  findings,  except  in  so  far  as  he  claims  that  certain 
admitted  facts  and  other  facts  shown  by  evidence  without 
conflict  as  to  the  confidential  relations  of  the  parties  were 
sufficient  to  raise  the  presumption  of  fraud.  Without  con- 
ceding  this,  for  the  purposes  of  the  decision,  it  may  be  ad- 
mitted. The  utmost  effect  of  such  presumption  would  merely 
be  to  throw  upon  the  donees  the  burden  of  showing  that  the 
gift  was  made  freely  and  voluntarily,  with  full  knowledge  of 
all  the  facts,  and  with  perfect  understanding  of  the  effect  of 
the  transfer.  {Sohcranes  v.  Sobcranes,  97  Cal.  140,  [31  Pac. 
910];  Arellanes  v.  Arellanes,  151  Cal.  443,  [90  Pac.  1059].) 
The  evidence  amply  warranted  a  conclusion  that  the  defend- 
ants had  fully  complied  with  this  requirement,  and  that  the 
case  was  one  of  an  absolute  gift,  made  freely  and  voluntarily 
in  the  execution  of  a  purpose  to  so  dispose  of  the  property, 
without  the  exercise  of  any  fraud  on  the  part  of  the  grantees. 
Considerable  reliance  is  placed  by  plaintiff  in  this  connection 
upon  the  finding  heretofore  referred  to  that  at  the  time  of 
delivery  of  the  deed  "it  was  understood  and  agreed  by  and 
between  the  parties  thereto  that  the  plaintiff  should  have  a 
life  estate  therein  and  that  said  grantees  should  become  the 
owners  in  fee  thereof,  subject  to  plaintiff's  life  estate  and 
right  to  use  and  occupy  the  same  for  his  life."  This  finding, 
which  is  upon  a  matter  not  specifically  referred  to  in  any 
of  the  pleadings,  does  not  necessarily  imply  any  lack  of  un- 
derstanding upon  the  part  of  the  donor  as  to  the  effect  of 
the  absolute  deed  of  gift,  or  that  the  deed  as  delivered  was 
not  fully  in  accord  with  the  desire  and  intention  of  the 
grantor,  but  is  entirely  consistent  with  the  fact  of  a  separate 
understanding  and  agreement  then  assented  to  by  the 
grantees,  relying  on  which  plaintiff  was  willing  to  make  and 
knowingly  and  voluntarily  made  delivery  of  the  absolute- 
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deed  of  gift,  with  the  full  understanding  of  its  legal  eflfect. 
The  finding  is  apparently  based  upon  the  testimony  of  plain- 
tiff that  the  understanding  was  that  the  place  was  to  be  his 
home  as  long  as  he  lived,  and  the  writing  subsequently  ex- 
ecuted by  the  donees,  to  the  effect  that  the  property  should 
be  their  ''father's  and  wife's  and  family's  home  during  our 
father's  .  .  .  whole  lifetime."  Although  not  material  on 
this  appeal,  it  may  be  noted  that  the  judgment  gives  the 
plaintiff  all  that  he  can  properly  claim  under  such  agree- 
ment,— viz.  a  life  estate  in  the  property. 

Certain  other  findings  attacked  upon  the  ground  of  in- 
suflSciency  of  evidence  relate  to  probative  facts,  and  are  of 
such  a  nature  that  a  finding  in  favor  of  plaintiff  thereon 
could  not  affect  the  clear  and  specific  finding  of  ultimate 
facts  in  favor  of  defendants,  as  there  would  be  no  necessary 
conflict  between  such  findings.  (See  People  v.  McCue,  150 
Cal.  195,  [88  Pac.  899].)  They  are,  therefore,  immaterial  and 
need  not  be  here  considered. 

What  we  have  said  in  regard  to  the  finding  of  the  under- 
standing and  agreement  at  the  time  of*  the  delivery  of  the 
deed  disposes  of  another  contention  of  plaintiff, — ^viz.  that 
if  the  deed  was  delivered  untainted  by  fraud,  nevertheless 
it  should  be  set  aside  on  the  ground  that  it  did  not  express 
the  intentions  of  the  donor. 

The  only  remaining  contention  of  plaintiff  relates  to  the 
ruling  of  the  trial  court  in  sustaining  an  objection  to  a  ques- 
tion asked  plaintiff,  near  the  close  of  his  direct  examination, 
as  follows :  "And  you  never  intended  to  deliver  it  to  them, 
you  say?"  The  matter  under  discussion  was  the  question 
of  the  delivery  of  the  deed  of  gift  by  plaintiff  to  the  gran- 
tees, and  the  objection  made  was  that  it  called  for  the  con- 
clusion of  the  witness.  It  is  unnecessary  to  consider  whether 
the  ruling  was  technically  erroneous,  for  certainly  it  was  not 
prejudical  error.  The  subject-matter  of  the  inquiry  had  been 
fully  covered  by  the  previous  testimony  of  the  witness,  as 
the  question  itself  indicated,  the  witness  having  testified 
substantially  that  he  gave  the  custody  of  the  deed  to  hia 
daughters  solely  that  they  might  keep  it  for  him  among 
the  family  papers,  and  he  subsequently  testified  in  effect 
that  he  did  not  want  to  deliver  it,  and  allowed  it  to  go  into 
the  possession  of  his  daughters  in  order  that  they  might  put  it 
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away  among  his  private  papers.    It  is  apparent  that  an  ad- 
ditional statement  by  him  that  he  never  intended  to  deliver 
it  could  not  have  aflFeeted  the  result. 
The  order  denying  a  new  trial  is  aflBrmed. 

Shaw,  J.,  Sloss,  J.,  Lorigan,  J.,  and  Henshaw,  J.,  con- 
curred. 


[S.  F.  No.  4607.     Department  One.— April  27,  1908.] 

WENDLING  LUIklBER  COIVIPANT,  Appellant,  v.  GLEN- 
WOOD  LUMBER  COMPANY,  Respondent. 

Obdeb  Granting  New  Trial — Appeal — Beview  not  Limited  to 
Grounds  Stated. — In  reviewing  an  order  granting  a  new  trial, 
the  appellate  court  is  not  limited  to  the  grounds  expressly  stated 
in  the  order,  but  maj  consider  and  determine  anj  ground  specified 
in  the  notice  of  intention,  except  that  the  ground  for  insuflScieney  of 
evidence  cannot  be  reviewed,  when  the  evidence  is  substantially 
conflicting. 

Id. — Order  Granted  for  Insupficienct  of  Evidence — Support  of 
Verdict  for  Moyino  Party — Change  of  Judge  Immaterial. — 
Where  the  order  was  granted  for  insufficiency  of  the  evidence;  and 
sufficient  evidence  appears  to  support  a  verdict  for  the  moving 
party,  notwithstanding  conflicting  evidence  to  the  contrary,  this 
court  cannot  interfere  with  the  order;  and  the  fact  that  the  order 
was  made  by  a  judge  other  than  the  one  who  tried  the  case,  is 
immaterial,  and  cannot  extend  the  power  of  this  court  to  interfere 
therewith. 

Trover — Ck)NVERSiON  of  Lumber — Fraud  in  Procuring  Sale — Trans- 
fer without  Value — Notice — Avoidance  of  Title — Pleading — 
Evidence. — In  an  action  of  trover  for  the  conversion  of  lumber, 
when  the  complaint  contains  the  usual  averments,  and  the  defend- 
ant denies  plaintiff's  ownership  and  the  conversion,  the  plaintiff, 
without  pleading  that  the  property  was  acquired  by  a  third  party 
by  fraud  in  procuring  the  sale  thereof  from  plaintiff,  and  was 
transferred  by  him  to  the  defendant  without  consideration,  and  with 
notice  of  the  fraud,  may  prove  these  facts  in  avoidance  of  the  title, 
as  between  the  original  parties,  and  as  against  the  defendant,  where 
the  action  was  promptly  brought. 
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Id, — Effect  of  Fraud  in  Sale — Title  fob  Certain  Purposes — Elec- 
tion— Defrauded  Party. — The  fraudulent  sale  passed  the  title 
sufficiently  to  protect  a  bona  fide  purchaser  without  notice  of  the 
fraud,  and  sufficiently  to  be  confirmed  in  case  of  such  long  acqui- 
escence and  unreasonable  delay  by  the  party  defrauded  as  to 
suggest  the  inference  of  his  consent;  though  by  prompt  action 
of  the  vendor,  upon  discovery  of  the  fraud  he  may  elect  to  treat 
the  sale  as  void,  both  as  against  the  original  purchaser,  and  as 
against  a  fraudulent  vendee  with  notice. 

Id. — Election  of  Remedies  by  Defrauded  Party. — The  defrauded 
party  may  elect  between  the  civil  remedies  of  trover,  replevin  in 
the  cepit,  replevin  in  the  detinet,  or  trespass. 

Id. — Fraud  not  a  Part  of  Cause  of  Action — Order  of  Proof. — The 
cause  of  action,  in  the  remedy  shown,  does  not  rest  upon  fraud. 
The  fraud  comes  in  technically  not  as  a  part  of  the  plaintifTs 
prima  facie  case,  but  by  way  of  reply  to  any  claim  of  the  defend- 
ant resting  upon  the  sale;  yet  this  is  a  mere  matter  of  order 
of  proof. 

Id. — Sufficiency  of  Proof  op  Fraud  —  Presumption  —  Conflictino 
Evidence. — The  presumption  of  law  is  in  favor  of  honesty  and 
fair  dealing,  where  there  are  no  confidential  relations;  and  the 
evidence  of  fraud  must  be  more  than  sufficient  to  raise  a  suspicion. 
It  is  held  that  the  evidence  on  the  question  of  fraud  was  such  as  to 
make  the  decision  of  the  trial  court  in  the  matter  conclusive  upon 
this  court. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  granting  a  new  trial.    Hiram  D.  Tuttle,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  H.  Brownstone,  and  B.  A.  Herrington,  for  Appellant. 

Jackson  Hatch,  and  Walter  H.  Linforth,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  hy  plaintiff  from  an 
order  granting  defendant's  motion  for  a  new  trial  in  an 
action  for  damages  for  the  alleged  conversion  of  certain 
lumber.  The  order-  granting  the  new  trial  was  made  by  the 
successor  of  the  judge  who  presided  at  the  trial  of  the  cause, 
and  was  expressly  made  upon  the  grounds  that  the  evidence 
was  insufficient  to  sustain  the  verdict  and  that  the  jury  did 
not  follow  the  instructions  of  the  court. 
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Defendant  claims  that  the  order  granting  a  new  trial  was 
correctly  made  for  a  reason  not  specified  therein, — viz.  that 
the  trial  court  erred  in  admitting  certain  evidence.  It  is 
true,  as  claimed  by  counsel,  that  in  our  review  of  the  order 
we  are  not  confined  to  the  grounds  specified  therein  by  the 
court  granting  the  motion,  but  will  aflBrm  the  order  if  it  was 
correctly  made  upon  any  ground  upon  which  the  motion 
was  based  (see  Weisser  v.  Southern  Pacific  By.  Co,,  148 
Cal.  428,  [83  Pac.  439],  and  cases  there  cited),  the  only 
limitation  being  that  where  the  trial  court  has  in  its  order 
expressly  excluded  the  ground  of  insuflBciency  of  evidence 
as  a  basis  for  its  action,  we  will  not  consider  that  ground  if 
the  evidence  was  conflicting.  We  are,  therefore,  called  upon 
to  determine  whether  the  trial  court  erred  in  admitting  the 
evidence  referred  to. 

The  complaint  was  in  the  form  ordinarily  used  in  an  action 
for  the  conversion  of  personal  property,  simply  alleging  the 
ownership  and  right  to  possession  by  plaintiff  of  the  prop- 
erty on  a  day  named,  the  wrongful  deprival  and  conversion 
to  its  own  use  of  said  property  by  defendant  on  that  day, 
the  market  value  of  said  property,  a  demand  for  the  return 
of  the  property,  and  a  refusal  by  defendant  to  comply  there- 
with, the  consequent  damage,  and  non-payment  of  any  part 
thereof.  By  its  answer,  defendant  simply  denied  each  of 
the  allegations  of  the  complaint  except  the  one  as  to  the 
value  of  the  property,  which  it  admitted  to  the  extent  of 
$4,856.40,  which  was  the  amount  of  the  verdict. 

The  theory  of  plaintiff's  case  was  that  one  J.  H.  Routt, 
not  a  party  to  this  action,  had  obtained  such  property  from 
plaintiff  by  means  of  certain  false  representations,  willfully 
made  for  that  purpose,  relying  upon  which  plaintiff  sold  and 
delivered  the  property  to  Routt,  that  defendant  received  the 
property  from  Routt  without  giving  any  valuable  consider- 
ation therefor,  and  with  full  knowledge  of  the  fraud  by 
means  of  which  the  same  had  been  obtained,  and  that 
plaintiff  upon  discovering  the  fraud  at  once  repudiated  the 
sale,  and,  treating  it  as  void  because  of  the  fraud,  com- 
menced this  action  for  the  wrongful  conversion  of  the  prop- 
erty. Over  the  objection  of  defendant,  plaintiff  was  per- 
mitted to  introduce  evidence  in  support  of  this  theory.  It 
is  the  admission  of  this  evidence  that  is  alleged  to  have  been 
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erroneous.  The  objection  urged  is  that  no  fraud  being 
alleged  in  the  complaint,  the  evidence  of  fraud  was  incompe- 
tent under  the  pleadings,  defendant  resting  upon  the  general 
rule  that  where  fraud  is  relied  on  by  a  party  he  must  allege 
it.  We  are  satisfied  that  this  rule  is  not  applicable  here. 
It  appears  to  be  thoroughly  established  that  where  a  sale 
of  personal  property  is  procured  by  fraud,  the  ownership 
of  the  property  is  not  changed  and  no  title  passes  to  the 
vendee,  and  the  vendor  retains  his  right  in  the  property, 
unless  after  discovering  the  fraud  he  assents  to  and  ratifies 
the  act  of  sale,  either  positively  or  by  such  delay  as  would 
authorize  the  inference  of  assent.  (See  Butler  v.  Collins,  12 
Cal.  457;  and  Amer  v.  Hightowcr,  70  Cal.  440,  [11  Pac.  697], 
and  authorities  therein  cited.)  As  was  said  in  Butler  v. 
Collins,  supra,  and  approvingly  quoted  in  Amer  v.  High- 
tower,  supra,  "the  civil  remedies  of  the  party  defrauded 
are  clear,  viz.:  trover,  or  replevin  in  the  detinet,  or 
trespass  or  replevin  in  the  cepit,  at  his  election."  One 
who  acquires  the  property  from  the  fraudulent  vendee 
under  such  circumstances  that  he  cannot  be  held  to  be  a  pur- 
chaser in  good  faith  and  for  a  valuable  consideration,  is  in 
no  better  position  than  the  fraudulent  vendee,  and  the  de- 
frauded party  has  the  same  remedies  against  him  that  he  had 
against  such  fraudulent  vendee  (See  Sargent  v.  Sturm,  23 
Cal.  359,  [83  Am.  Dec.  118]).  It  seems  clear  that  in  an 
action  brought  upon  the  theory  that  the  vendor  is  the  owner 
and  entitled  to  the  possession  of  the  property,  and  that  the 
defendant  unlawfully  withholds  possession  thereof,  or  has 
converted  the  same  to  his  own  use,  the  general  allegations  of 
ownership  and  right  to  possession,  and  unlawfully  withhold- 
ing or  conversion  are  sufficient,  and  will  render  admissible 
proof  of  any  facts  sustaining  such  claim.  It  is  elementary 
that  a  plaintiff  is  not  required  to  anticipate  in  his  complaint 
any  defense  that  may  be  made  by  the  defendant.  (See  Can- 
field  V.  Tobias,  21  Cal.  349.)  The  fact  that  a  defendant  owns 
and  holds  the  property  claimed  because  of  a  valid  sale,  or 
because  he  acquired  the  same  from  a  fraudulent  vendee,  in 
good  faith  and  for  a  valuable  consideration,  is  purely  a 
matter  of  defense,  and  when  in  such  an  action  a  defendant 
asserts  any  such  claim,  plaintiff  can  meet  it  by  proof  that 
such  sale  was  void  because  of  fraud,  without  having  made 
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any  allegation  of  fraud  in  the  complaint.  This  is  illustrated 
by  the  case  of  Moore  v.  Copp,  119  Cal.  429,  [51  Pac.  630], 
an  action  to  quiet  title  to  land  where  the  defendant  set  up 
in  defense  an  agreement  of  sale,  and  plaintiff  was  allowed 
to  introduce  evidence  in  rebuttal  showing  tbat  such  instru- 
ment was  obtained  by  fraud,  without  having  alleged  fraud  in 
the  complaint.  The  court,  after  saying  that  plaintiff  could 
not  know,  when  filing  the  complaint,  that  the  defendant  would 
answer,  nor  that,  if  he  did,  he  would  claim  under  the  instru- 
ment in  question,  said  that  the  principle  governing  the  case 
was  that  stated  in  Sterling  v.  Smith,  97  Cal.  343,  [32  Pac. 
320],  as  follows:  -'No  doubt,  when  a  cause  of  action  rests 
upon  fraud,  the  facts  constituting  the  fraud  must  be  set  up  in 
the  complaint;  but  such  was  not  the  case  here,  for  the  neces- 
sity of  proving  fraud  appeared  only  after  the  answer  of  the 
defendant.  And  a  plaintiff  is  in  that  position  with  respect 
to  all  new  matters  set  up  in  the  answer.*'  The  same  is,  of 
course,  true  as  to  the  matters  disclosed  by  evidence  in  behalf 
of  a  defendant  properly  given  under  denials  contained  in 
the  answer.  It  is  not  correct  to  say  in  a  case  of  the  character 
before  us  that  the  plaintiff's  cause  of  action  rests  upon  fraud. 
It  rests  upon  his  ownership  of  the  property  and  the  conver- 
sion thereof  by  defendant,  and  fraud  comes  in  only  in  reply 
to  the  defense  that  defendant  is  the  owner  by  reason  of  an' 
alleged  sale  by  the  plaintiff.  Technically,  proof  of  fraud  as 
to  such  sale  was  not  a  part  of  plaintiff's  prima  facie  case,  and 
was  available  only  in  reply  to  any  claim  of  defendant  based 
on  the  sale,  but  this  was  a  mere  matter  of  order  of  proof. 
It  is  the  general  rule  that  in  actions  for  the  conversion  of 
personal  property  where  the  property  has  been  procured  by 
fraud,  it  is  not  necessary  to  allege  the  fraud,  but  it  is  suffi- 
cient to  declare  generally,  that  the  property  was  wrongfully 
converted.  (See  21  Ency.  of  Plead.  &  Prac,  p.  1087;  Salis- 
bury V.  Barton,  63  Kan.  552,  [66  Pac.  618] ;  Pekin  Plow  Co. 
V.  Wilson,  66  Neb.  115,  [92  N.  W.  176]  ;  Hunter  v.  Hudson 
River  Co.,  20  Barb.  493 ;  Bliss  v.  Cottle,  32  Barb.  323 ;  Benesck 
V.  Wagner,  12  Colo.  534,  [13  Am.  St.  Rep.  254,  21  Pac.  706].) 
In  our  own  case  of  Amer.  v.  Hightower,  which  was  an  action 
in  replevin,  the  complaint  was  apparently  destitute  of  allega- 
tion of  fraud,  and  the  judgment  for  defendant  was  reversed 
because  of  the  rejection  by  the  lower  court  of  evidence  offered 
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by  the  plaintiff  tending  to  show  fraud  on  the  part  of  defend- 
ant in  obtaining  a  bill  of  sale  for  and  possession  of  the  prop- 
erty. (See,  also,  Nndd  v.  Thompson,  34  Cal.  39;  Summerville 
V.  Stockton  Mill  Co.,  142  Cal.  547,  [76  Pac.  243] ;  Conner  v. 
Bludworth,  54  Cal.  635.)  If  Burris  v.  Adams,  96  Cal.  664, 
[31  Pac.  565],  and  Burris  v.  Kennedy,  108  Cal.  331,  [41  Pac. 
458],  are  at  all  inconsistent  with  the  views  herein  expressed, 
in  so  far  as  they  are  so  inconsistent  they  have  been  modified 
by  Moore  v.  Copp,  119  Cal.  429,  [51  Pac.  630].  The  other 
cases  relied  on,  with  the  exception  of  Virginia  Timber  etc,  Co. 
V.  Glenwood  Lumber  Co.,  5  Cal.  App.  256,  [90  Pac.  48],  were 
clearly  cases  where  the  plaintiff's  causes  of  action  or  the  de- 
fendant's defense  strictly  rested  on  fraud,  and  the  general 
rule  requiring  the  allegation  of  the  facts  constituting  the 
fraud  was  applicable.  Albertoli  v.  Branham,  80  Cal.  631,  [13 
Am.  St.  Rep.  200,  22  Pac.  404],  and  Wetherby  v.  Straus,  93 
Cal.  283,  [28  Pac.  1045],  are  fair  examples  of  this  class  of 
cases,  each  being  a  case  where  the  claim  of  the  defendant 
conceded  the  validity  and  completeness  of  a  transfer  as 
between  the  parties  thereto,  and  it  was  sought  to  set  the  trans- 
fer aside  or  have  it  declared  void  in  favor  of  creditors,  on 
the  ground  that  it  was  made  with  fraudulent  intent.  An 
action  brought*  for  the  purpose  of  having  a  specified  convey- 
ance annulled  on  the  ground  of  fraud  would  doubtless  fall 
in  the  same  class,  but  this  is  not  such  a  case.  The  decision 
of  the  district  court  of  appeal  in  Virginia  etc.  Co.  v.  Olenwood 
etc.  Co.,  5  Cal.  App.  256,  [90  Pac.  48],  is  precisely  in  point, 
but  we  are  unable  to  accede  to  the  views  of  the  learned  district 
court  of  appeal  therein  expressed. 

We  cannot  hold,  however,  that  the  trial  court  was  not  war- 
ranted in  granting  a  new  trial  on  the  ground  of  insufficiency 
of  evidence  to  sustain  the  verdict.  To  justify  any  interfer- 
ence of  this  court  with  an  order  granting  a  new  trial  on  the 
ground  of  insufficiency  of  evidence,  the  case  must  be  such  as 
to  compel  us  to  hold  that  a  verdict  in  favor  of  the  moving 
party  would  not  have  found  sufficient  legal  support  in  the 
evidence  given  on  the  trial.  If  the  case  be  one  where  a  ver- 
dict in  favor  of  such  moving  party  would  have  had  such  sup- 
port the  judge  of  the  trial  court  is  invested  with  absolute 
discretion  in  the  matter,  and,  as  has  been  heretofore  said  by 
this  court,  it  was  his  duty  to  grant  a  new  trial  if  he  is  not 
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satisfied  with  the  verdict  (Coridee  v.  Gyger,  126  Cal.  546,  [59 
Pae.  26],  and  this  court  will  not  interfere  with  the  action  of 
the  trial  court  in  such  cases,  even  if  it  believes  that  the 
weight  of  the  evidence  was  the  other  way.  The  fact  that  the 
judge  who  heard  and  granted  the  motion  was  not  the  judge 
who  presided  at  the  trial  in  no  degree  extends  our  power  ui 
the  matter.  {Churchill  v.  Flaumay,  127  Cal.  355,  [59  Pac. 
791].)  The  burden  was  on  plaintiff,  of  course,  to  establish 
the  fraud  on  the  part  of  Routt  in  the  purchase  of  the  lumber. 
The  presumption  of  the  law,  except  where  confidential  rela- 
tions are  involved,  is  in  favor  of  honesty  and  fair  dealing, 
and  the  evidence  in  support  of  the  claim  of  fraud  must  do 
more  than  to  create  a  mere  suspicion  thereof.  (See  Levy  v. 
Scott,  115  Cal.  42,  [46  Pac.  892] ;  Casey  v.  Leggett,  125  Cal. 
671,  [58  Pac.  264].)  The  fraud  in  this  case  consisted  of 
various  alleged  misrepresentations  of  fact,  said  to  have  been 
material,  and  upon  the  faith  of  which  plaintiff  claims  to  have 
acted  in  parting  with  the  lumber.  We  have  examined  the 
evidence  in  regard  to  these  alleged  representations,  and  so 
far  a^  they  may  reasonably  be  held  under  the  evidence  to 
have  been  material,  we  find  no  reason  to  doubt  that  a  verdict 
acquitting  Routt  of  fraud  would  have  had  sufficient  legal 
support.  It  would  serve  no  useful  purpose  to  here  enter  into 
an  analysis  of  the  evidence,  and  it  is  sufficient  to  say,  as  has 
been  clearly  stated  in  other  cases,  that  the  most  that  can  be 
said  for  plaintiff's  claim  in  this  regard  is  that  the  case  pre- 
sented was  one  where  the  evidence  on  the  subject  of  fraud 
was  conflicting,  and  the  decision  of  the  trial  court  in  the 
matter  is  conclusive  upon  us. 

The  order  granting  a  new  trial  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 

The  court  in  Bank  denied  a  petition  for  rehearing  May 
27,  1908,  upon  which  the  following  opinion  was  rendered: — 

THE  COURT. — In  denying  a  rehearing,  it  is  proper  to 
state  that  what  is  said  in  the  opinion  relative  to  want  of  title 
in  the  vendee  where  a  sale  of  personal  property  is  obtained 
by  fraud  was  said  entirely  with  relation  to  the  respective 
rights  of  the  vendor  and  vendee.  That  title  passes  in  such 
a  case  in  the  sense  that  the  vendee  in  good  faith  and  for  a 
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valuable  consideration  of  the  fraudulent  vendee  takes  a 
good  title  cannot  be  disputed.  But  as  between  the  vendor 
and  fraudulent  vendee,  or  any  person  taking  from  such 
fraudulent  vendee  with  notice  of  the  fraud  or  without  consid- 
eration, the  sale  may,  at  the  election  of  the  vendor  promptly 
made,  be  treated  as  an  absolute  nullity. 


[8.  P.  No.  4451.     Department  One.— April  28,  1908.] 

BONESTELL,  RICHARDSON  &  CO.  (a  Corporation),  Re- 
spondent,  v.  CHARLES  F.  CURRY  et  al.,  AppeUants. 

Place  op  Trial— Action  against  Public  Officers  —  Act  Dons  by 
Virtue  op  Office. — Section  393  of  the  Code  of  CivU  Procedure^ 
providing  that  actions  against  a  public  ofiScer  for  an  act  done 
hj  him  in  virtue  of  his  oflSce,  must  be  tried  in  the  county  where 
the  cause,  or  some  part  thereof,  arose,  applies  onlj  to  affirmative 
acts  of  the  officer  which  directly  interfere  with  the  personal  rightff 
or  property  of  the  person  complaining,  such  as  wrongful  arrest, 
trespass,  conversion,  etc,  and  does  not  apply  to  mere  omissions  or 
neglect  of  official  duty. 

Id. — ^Enjoining  Performance  op  Illegal  Contract — County  of  Resi- 
dence OF  Defendants. — An  action  by  a  taxpayer  against  the- 
secretary  of  state,  the  assistant  attorney-general  and  the  state- 
printer,  and  the  members  of  a  firm  to  which  a  contract  for  tde  tur- 
nishing  of  paper  for  use  in  the  state  printer's  office  had  been- 
awarded  by  such  state  officials,  to  enjoin  further  action  in  regard 
to  or  under  said  contract,  upon  the  ground  that  the  same  wa» 
illegal  and  void,  is  not  an  action  against  public  officers  for  an  act 
done  by  them,  but  is  an  action  against  them  and  the  other  persons 
to  prevent  the  doing  of  certain  acts  in  the  future.  The  proper 
county  for  the  trial  of  such  action,  subject  to  the  power  of  the 
court  to  change  the  place  of  trial  on  statutory  grounds,  is  the 
county  in  which  the  defendants,  or  some  of  them,  reside  at  the 
commencement  of  the  action. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  a  change  of  the  place 
of  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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U.  S.  Webb,  Attorney-General,  and  George  H.  Sturtevant, 
Deputy  Attorney-General,  for  Appellants. 

M.  H.  "Waseerwitz,  Hiram  W.  Johnson,  and  C.  K.  Bone- 
stell, for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  from  an  order  of 
the  superior  court  of  the  city  and  county  of  San  Francisco 
denying  appellants'  motion  for  a  change  of  place  of  trial 
of  the  above-entitled  action  from  said  superior  court  to  the 
superior  court  of  the  county  of  Sacramento.  The  action  was 
one  instituted  in  the  superior  court  of  the  city  and  county 
of  San  Francisco  against  appellants,  who  were  respectively 
secretary  of  state,  assistant  attorney-general,  and  state  printer 
of  the  state  of  California,  and  the  members  of  the  partnership 
firm  of  A.  Zellerbach  &  Sons,  to  which  a  contract  for  the 
furnishing  of  certain  paper  for  use  in  the  state  printer's  office 
had  been  awarded  by  appellants  in  their  official  capacity,  to 
enjoin  further  action  in  regard  to  or  under  said  contract, 
upon  the  ground  that  the  same  was  illegal  and  void.  The 
official  acts  of  appellants  in  the  matter  were  performed  in 
the  county  of  Sacramento,  the  place  where  they  had  their 
offices  and  transacted  their  official  business.  The  defendants 
Zellerbach  were  residents  of  the  city  and  county  of  San  Fran- 
cisco. The  plaintiff  corporation  was  a  taxpayer  of  the  state, 
and  was  engaged  in  the  same  line  of  business  as  A.  Zellerbach 
&  Sons,  and  claimed  that  it  was  the  lowest  bidder  for  the 
furbishing  of  the  paper,  and  was  itself  entitled  to  the  contract. 

Appellants  motion  for  a  change  of  place  of  trial  was 
based  entirely  on  the  provisions  of  seotion  393  of  the 
Code  of  Civil  Procedure,  which,  so  far  as  is  material  here, 
provides:  "Actions  for  the  following  causes  must  be  tried 
in  the  county  where  the  cause,  or  some  part  thereof, 
arose,  subject  to  the  like  power  of  the  court  to  change  the 
place  of  trial:  ...  2.  Against  a  public  officer,  or  person 
especially  appointed  to  execute  his  duties,  for  an  act  done 
by  him  in  virtue  of  his  office;  or  against  a  person  who,  by 
his  command  or  in  his  aid,  does  anything  touching  the  duties 
of  such  officer." 

This  subdivision  is  not  applicable  ta  the  case  at  bar.  This 
action  is  not  one  against  a  public  officer  ''for  an  act  done  by 
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him  in  virtue  of  his  office"  within  the  meaning  of  those 
words  as  the  same  are  used  in  this  law.  It  was  held  in 
McMillan  v.  Vischer,  9  Cal.  420,  [70  Am.  Dec.  655],  that  a 
similar  provision  in  our  Practice  Act  was  not  applicable  to 
a  proceeding  in  mandamus  to  compel  a  sheriflf  to  execute  a 
deed,  the  court  saying  through  Field,  J.:  "The  second 
subdivision  of  section  nineteenth,  which  provides  that 
actions  against  a  public  officer  for  acts  done  by  him  in  virtue 
of  his  office  shall  be  tried  in  the  county  where  the  cause  or 
some  part  thereof  arose,  applies  only  to  affirmative  acts  of 
the  officer,  by  which,  in  the  execution  of  process,  or  otherwise, 
he  interferes  with  the  property  or  rights  of  third  persons, 
and  not  to  mere  omissions  or  neglect  of  official  duty.  (Elliott 
V.  Crovk's  Admr.y  13  Wend.  35;  .Hopkins  v.  Haywood,  13 
Wend.  265.) "  The  cases  cited,  construing  a  practically  simi- 
lar New  York  statute,  fully  sustain  the  text.  The  provision 
was  subsequently  made  a  part  of  our  Code  of  Civil  Procedure 
in  the  light  of  the  construction  previously  given  by  the  courts, 
and  with  the  intention,  we  must  assume,  that  it  should  con- 
tinue to  be  so  construed.  This  construction  contemplates  only 
such  affirmative  acts  of  an  officer  as  directly  interfere  with 
the  personal  rights  or  property  of  the  person  complaining, 
such  as  wrongful  arrest,  trespass,  conversion,  etc.  The  com- 
plaint in  the  case  at  bar  shows  no  such  case.  Moreover,  the 
action  is  not  one  against  public  officers  for  an  act  done  by 
them,  but  is  an  action  against  them  and  certain  other  per- 
sons solely  to  prevent  the  doing  of  certain  acts  by  such  officers 
and  by  the  other  defendants  in  the  future.  It  is  thoroughly 
established,  both  by  statute  and  by  the  decisions,  that  in  all 
cases  as  to  which  express  provision  is  not  made  to  the  con- 
trary, the  proper  county  for  trial,  subject  to  the  power  of 
the  court  to  change  the  place  of  trial  on  account  of  conveni- 
ence of  witnesses,  disqualification  of  judge,  and  inability  to 
have  an  impartial  trial  (Code  Civ.  Proc,  sec.  397),  is  the 
county  in  which  the  defendants,  or  some  of  them,  reside  at 
the  commencement  of  the  action.  (Code  Civ.  Proc,  sec.  395.) 
The  order  denying  appellants'  motion  for  a  change  of  place 
of  trial  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 
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[a  F.  No.  4685.    Department  One.— April  28,  1908.] 

REDWOOD    CITY    SALT    COMPANY,    Respondent,    v. 
ARTHUR  L.  WHITNEY  et  al.,  Appellants. 

Pastnebship — Purchase  9Y  Pabtnership  and  Individual  Member. — 
A  member  of  a  partnership  as  an  individual  may  unite  with  the 
partnership  in  the  purchase  of  property  for  the  joint  benefit  of  the 
partnership  and  himself  personally. 

Id. — ^Action  Against  Partnership  and  Individual  Member — ^Plbad* 
ING. — An  action  to  recover  the  purchase  price  of  goods  sold  to  a 
partnership  and  one  of  its  members  individually,  is  properly 
brought  against  all  the  members  of  the  firm  as  partners,  and  such 
member  individually;  and  a  complaint  therein  which  properly 
alleges  such  a  sale,  is  not  uncertain,  ambiguous,  or  unintelligible, 
and  does  not  misjoin  causes  of  action  or  parties. 

Id. — ^FoRM  OF  Judgment — Evidence  Showing  Mere  Sale  to  Partner- 
ship.— In  such  an  action,  where  the  evidence  shows  merely  a  pur- 
chase by  and  delivery  to  the  partnership,  there  is  no  liability  on 
the  part  of  the  defendant  sued  individually  except  such  as  the  law 
imposed  upon  him  as  a  member  of  the  partnership  for  a  partnership 
debt,  and  judgment  should  not  be  entered  against  him  for  an  indi- 
vidual as  distinguished  from  a  partnership  debt. 

Id. — Modipication  of  Judgment  on  Appeal.  —  Where,  in  such  an 
action,  judgment  is  entered  against  the  partnership  and  also 
against  the  member  individually  sued,  and  the  evidence  shows 
merely  a  sale  to  the  partnership,  the  court  has  power,  on  appeal, 
under  section  578  of  the  Code  of  Civil  Procedure,  without  directing 
an  entire  reversal  of  the  judgment,  to  order  its  modification  so  that 
it  shall  be  merely  a  judgment  against  the  members  of  the  partner- 
ship on  their  partnership  liability. 

Id. — ^Evidence — ^Reasonable  Value. — The  evidence  reviewed  and  held 
to  show  that  the  amount  for  which  judgment  was  rendered  was 
the  reasonable  value  of  the  goods  sold. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hewlett,  Bancroft  &  Ballantine,  for  Appellants. 

Ross  &  Ross,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  by  all  the  defendants 
from  a  judgment  in  favor  of  plaintiff  against  them  for  the 
sum  of  $2,215.20  for  goods  sold  and  delivered. 
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1.  The  action  was  against  Arthur  L.  Whitney  and  Albion 
H.  Whitney,  copartners  doing  business  under  the  name  and 
style  of  C.  E.  Whitney  &  Co.,  and  said  Arthur  L.  Whitney, 
individually.  The  complaint  alleged  that  the  plaintiff  **at 
the  special  instance  and  request  of  the  defendants  sold  and 
delivered  to  the  said  defendants  goods,  wares  and  merchan- 
dise,'' the  reasonable  value  of  which  was  two  thousand  four 
hundred  and  ten  dollars,  and  that  no  part  of  said  sum  had 
been  paid.  A  demurrer  on  the  grounds,  1.  That  several 
causes  of  action  were  improperly  united  in  that  a  cause  of 
action  against  Arthur  L.  Whitney  and  Albion  H.  Whitney  as 
copartners,  was  joined  with  a  cause  of  action  against  said 
Arthur  L.  Whitney,  individually;  2.  That  there  was  a  mis- 
joinder of  parties,  in  that  said  partners  were  joined  as  de- 
fendants with  said  Arthur  L.  Whitney,  individually;  3.  That 
the  complaint  was  uncertain  in  that  it  did  not  appear  there- 
from whether  the  goods,  etc.,  were  sold  and  delivered  to  said 
partners  or  to  Arthur  L.  Whitney  individually;  4.  That  it 
was  ambiguous  for  the  same  reason;  and,  5.  That  it  was 
unintelligible  for  the  same  reason,  was  overruled,  and  com- 
plaint is  made  of  this  ruling  on  this  appeal. 

There  was  no  uncertainty,  ambiguity,  or  unintelligibility 
in  the  complaint.  It  is  susceptible  of  but  one  construction, — 
viz.  that  the  goods  were  sold  and  delivered  to  the  partnership, 
and  Arthur  L.  Whitney  as  an  individual,  or,  in  other  words, 
that  Arthur  L.  Whitney  and  the  firm  of  C.  E.  Whitney  &  Co., 
of  which  he  was  a  member,  jointly  purchased  the  goods.  We 
know  of  no  reason  why  a  member  of  a  partnership  as  an  indi- 
vidual cannot  unite  with  the  partnership  in  the  purchase  of 
property  for  the  joint  benefit  of  the  partnership  and  himself 
personally.  Certainly  it  would  not  be  contended  that  prop- 
erty could  not  be  purchased  jointly  by  a  partnership  and  a 
third  person  not  a  member  of  the  firm,  and  there  is  no  mate- 
rial distinction  in  this  regard  between  the  case  of  a  third  per- 
son and  that  of  one  who  is  a  member  of  the  partnership.  The 
complaint  states  clearly,  unambiguously,  and  intelligibly  the 
simple  case  of  a  joint  purchase  by  a  partnership  and  an 
individual. 

There  was  no  misjoinder  of  causes  of  action.  There  was 
but  a  single  cause  of  action  stated, — ^namely,  a  cause  of  action 
for  the  reasonable  value  of  goods  sold  and  delivered,  to  aU 
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the  defendants,  and  there  was  no  misjoinder  of  parties,  for  all 
of  the  parties  jointly  purchasing  were  necessary  parties  de- 
fendant. (See  Harrison  v.  McCormick,  69  Cal.  616,  620,  [11 
Pac.  546] ;  Cox  v.  Gille  etc.  Co.,  8  Okl.  483,  [58  Pac.  645].) 

The  demurrer,  therefore,  was  properly  overruled. 

2.  The  verdict  and  judgment  must  likewise  be  construed 
as  being  against  Arthur  L.  Whitney  jointly  with  the  partner- 
ship. It  is  contended  that  the  evidence  was  not  sufficient  to 
support  a  conclusion  of  any  joint  purchase  by  the  firm  and 
Arthur  L.  Whitney  individually.  We  think  it  is  true  that 
there  was  no  substantial  evidence  to  show  anything  but  a 
purchase  by  and  delivery  to  the  partnership  firm  of  C.  E. 
Whitney  &  Co.  This  the  evidence  amply  shows,  with  the  re- 
sult that  each  of  the  members  of  the  firm,  Arthur  L.  Whitney 
and  Albion  H.  Whitney,  was,  jointly  with  his  copartners, 
liable  to  plaintiff  for  the  value  of  the  goods.  (Civ.  Code,  sec. 
2442.)  But  there  was  no  liability  on  the  part  of  defendant 
Arthur  L.  Whitney  except  such  as  the  law  imposed  upon 
him  as  a  member  of  the  partnership  for  a  partnership  debt. 
The  judgment  against  him  in  so  far  as  it  may  be  a  judgment 
for  an  individual  debt  as  distinguished  from  a  partnership 
debt  is  improper. 

It  does  not  follow,  however,  as  appears  to  be  assumed  by 
appellants,  that  the  judgment  against  the  partners  must  be 
reversed.  It  is  established  that  the  common-law  rule  to  the 
effect  that  in  an  action  on  a  joint  contract  the  plaintiff  must 
recover  against  aU  or  none  of  the  defendants  has  been  abro- 
gated in  this  state,  and  that  in  such  an  action  the  plaintiff 
is  entitled  to  a  judgment  against  those  of  the  defendants  who 
are  shown  to  be  liable  on  the  obligation.  This  is  held  to  be 
the  effect  of  section  578  of  the  Code  of  Civil  Procedure,  for- 
merly section  145  of  the  Practice  Act,  providing  that  judg- 
ment may  be  given  for  or  against  one  or  more  of  several 
plaintiffs,  and  for  or  against  one  or  more  of  several  defend- 
ants. (Letvis  V.  Clarkin,  18  Cal.  399;  Shain  v.  Forbes,  82 
Cal.  577,  [23  Pac.  198] ;  Bailey  Loan  Co.  v.  Hall,  110  Cal. 
490,  [42  Pac.  962].)  This  is  undoubtedly  the  rule  in  this 
state,  subject  perhaps  to  the  qualification  that  the  defendants 
held  liable  are  entitled  to  be  protected  against  any  material 
variance  between  the  pleadings  and  the  proof.  (See  Chetwood 
V.  California  Nat.  Bank,  113  Cal.  424,  [45  Pac.  704].)     The 
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variance  here  was  not  material  within  the  definition  of  that 
term  in  our  Code  of  Civil  Procedure  (sec.  469),  and  judg- 
ment could  properly  have  been  given  in  the  lower  court 
against  the  partners  alone,  without  any  amendment  of  the 
complaint.  (Code  Civ.  Proc,  sec.  470.)  This  court  may 
on  this  appeal  vacate  the  judgment  in  so  far  as  it  purports 
to  impose  any  liability  on  Arthur  L.  Whitney  in  addition  to 
his  liability  as  a  member  of  the  partnership  of  C.  E.  Whit- 
ney &  Co.,  and  leave  the  judgment  in  force  in  all  other 
respects.  (See  Nichols  v.  Dunphy,  58  Cal.  605.)  We  have 
discussed  this  question  upon  the  assumption  that  it  is  of  some 
practical  importance  to  Arthur  L.  Whitney  that  the  judg- 
ment should  be  so  changed  as  to  relieve  him  from  any  such 
apparent  additional  liability.  It  appears -to  us  that  this  as- 
sumption may  be  well  based,  and  we  are  satisfied  that  he  is 
entitled  to  have  the  judgment  show  clearly  that  the  liability 
imposed  thereby  on  him  is  solely  one  for  the  debt  of  a  general 
partnership  o2  which  he  is  a  member. 

3.  The  only  other  point  made  for  reversal  is  that  the  evi- 
dence was  insufficient  to  show  the  value  of  the  goods  sold  and 
delivered,  which  consisted  of  777^  tons  of  salt.  As  already 
stated,  the  verdict  was  for  $2,215.20.  Of  the  777y2  tons,  185 
tons  were  what  is  known  as  half -ground  salt, — salt  that  had 
been  run  through  the  crusher, — and  it  is  admitted  that  the 
reasonable  market  value  of  such  half-ground  salt,  delivered, 
as  this  was,  at  the  works  of  plaintiff  at  Redwood  City,  was 
$3.10  per  ton,  or  a  total  for  the  185  tons  of  $573.50.  There 
being  an  admitted  credit  to  defendants  of  $156.38  for  woit 
done  by  their  employees  in  sacking  the  salt,  there  would  be 
left  $1,485.32  of  the  verdict  for  the  remaining  592%  tons^ 
which  would  make  the  price  of  Such  salt,  delivered  in  sacks 
at  plaintiff's  works,  about  $2.50  per  ton.  We  do  not  think 
that  it  can  be  held  that  there  was  not  sufficient  evidence  that 
such  salt  so  delivered  was  reasonably  worth  at  leeist  this 
amount.  The  original  understanding  between  the  parties  ap- 
pears to  have  been  that  the  salt  to  be  furnished  should  be 
half-ground  salt,  but  as  it  was  wanted  immediately  by  defend- 
ants to  fill  an  order  for  foreign  shipment,  and  as  it  was 
impossible  to  run  it  through  the  crusher  in  time,  Mr.  Arthur 
L.  Whitney,  after  a  personal  inspection  of  the  salt  at  plain- 
tiff's plant,  authorized  and  directed  the  order  to  be  filled  by 
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the  sacking  and  delivery  of  a  lot  of  * 'drift'*  salt  on  hand, 
which  he  said  was  sufficiently  fine  for  the  purpose.  He  him- 
self testified  that,  while  in  price  there  was  some  distinction 
between  drift  salt  and  half-ground  salt,  without  stating  how 
much,  there  was  practically  none  in  character,  that  one  is 
often  sold  for  the  other,  and  that  he  did  not  know  that  any 
one  could  tell  the  difference.  The  salt  delivered,  for  which 
recovery  is  here  sought,  was  in  fact  used  by  defendants  in 
filling  the  contract  for  half-ground  salt  for  foreign  shipment 
It  also  appeared  that  defendants  subsequently  purchased  from 
plaintiff  salt  of  the  same  character  .as  that  here  purchased 
for  $3.50  per  ton.  There  was,  it  is  true,  evidence  on  the  part 
of  defendants  that  some  of  the  salt  delivered  did  not  come  up 
to  the  standard  of  the  drift  salt  authorized,  but  there  was 
nothing  to  indicate  how  much  there  was  of  this.  There  is 
enough  in  the  record  to  support  a  conclusion  that  the  un- 
ground  salt  delivered  was  generally  the  drift  salt  described 
by  Mr.  Whitney,  and  that  such  drift  salt  was  reasonably 
worth  in  the  market  nearly,  if  not  quite,  as  much  as  half- 
ground  salt.  In  addition  to  this  there  was  the  positive  testi- 
mony of  Mr.  Lovie,  the  secretary  of  plaintiff,  that  the  market 
value  of  the  7771/^  tons  of  salt  was  $3.10  per  ton.  Certainly 
we  cannot  say  that  a  conclusion  that  the  unground  salt  de- 
livered was  reasonably  worth  $2.50  per  ton  does  not  find 
sufficient  support  in  the  evidence. 

It  is  ordered  that  the  judgment  be  and  the  same  is  hereby 
modified  by  adding  thereto  the  following  provision, — viz. 
''This  judgment,  so  far  as  defendant  Arthur  L.  Whitney  is 
concerned,  is  one  against  him  solely  in  his  capacity  as  a 
member  of  the  partnership  of  C.  E.  Whitney  &  Co.,  and 
imposes  no  individual  liability  on  him  other  than  such  as  is 
imposed  by  reason  of  his  membership  in  said  firm/*  and  as  so 
modified  said  judgment  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 
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[S.  F.  No.  3752.    In  Bank.— April  28,  1908.] 

ANTONE    GEORGE    SEQUEIBA,    Respondent,    v.    J.    D. 
COLLINS  and  C.  AUG.  WEIHE,  AppeUants. 

Appeal  from  Judgment — ^Want  of  Jurisdiction — Dismissal. — ^An  ap- 
peal from  a  judgment  taken  more  than  six  months  after  its  entry 
must  be  dismissed  for  want  of  jurisdiction. 

Action  pob  Conversion  of  Bricks  —  Attachment  —  Demand  upon 
Sheriff  —  Want  of  Ownership  —  Transfer  as  Security  —  Con- 
tract FOR  Pledge — Possession. — An  action  for  the  conversion  of 
bricks  attached  by  the  sheriff  at  suit  of  a  former  owner  of  the 
property  on  which  the  bricks  were  burned,  for  unpaid  purchase 
money,  cannot  be  maintained,  where  plaintiff  was  not  the  owner 
of  the  bricks  attached,  and  did  not  have  possession  thereof  when 
demand  was  made  upon  the  sheriff  for  return  thereof,  but  merely 
held  a  transfer  of  the  owner*s  interest,  and  of  bricks  made  and  to 
be  made,  as  security  for  advances,  and  for  an  interest  in  the  bricks 
when  ^Id,  which  was  in  effect  a  contract  for  a  pledge  not  con- 
summated by  delivery  and  actual  change  of  possession  of  Ihe  bricks 
made,  as  required  by  section  3440  of  the  Civil  Code. 

Id. — Construction  of  Code — Transfer  of  Property  not  in  Existence 
— pLEpoE  OF  Existing  Property. — Section  3440  of  the  Civil  Code 
does  not  apply  to  a  transfer  of  property  not  in  existence  as  secur- 
ity; but  when  the  property  comes  into  existeuce,  under  a  contract 
for  a  pledge  thereof,  that  section  applies  and  the  delivery  and 
actual  and  continued  and  open  change  of  possession  of  the  pledged 
property,  must  be  the  same  as  is  required  in  case  of  sales  thereof. 

Id. — ^Retention  of  Possession  and  Control  by  Transferrer  or 
Pledgor. — The  retention  of  the  possession  and  control  by  the  trans- 
ferrer or  pledgor  of  personal  property,  after  the  transfer  and 
pledge,  without  doing  anything  to  indicate  an  intention  to  pass 
that  control  and  dominion  to  the  transferee  or  pledgee,  is  incon- 
sistent with  an  actual  possession  in  the  transferee  or  pledgee,  and 
cannot  justify  a  finding  thereof,  as  against  an  attaching  creditor. 

Id. — ^Finding  Unsupported  by  Conclusions  of  Pledgee. — The  testi- 
mony of  the  pledgee  to  general  statements  that  he  had  possession 
of  the  bricks  and  visited  the  premises,  and  gave  directions  to  the 
men  engaged  in  burning  the  same,  is  insuflBcient  to  show  a  change 
of  possession,  his  general  statement  being  his  mere  conclusions  as 
to  possession  and  it  appearing  that  the  pledgor  maintained  the  con- 
trol and  dominion  over  the  bricks  without  words  indicating  an 
intention   to   change   it. 

Id. — Change  of  Possession  of  Bulky  Property. — Though  it  is  not 
essential  that  bulky  property  should  be  removed  from  the  premises 
in  order  to  make  a  change  of  possession,  yet  it  is  essential  that 
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there  shall  be  an  expression  of  the  intention  of  the  transferrer  to 
pass  the  possession  and  dominion  thereof  to  the  transferee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  denying  a  new  triaL  H. 
Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  U.  Brandenstein,  and  Stanton  L.  Carter,  for  Appellants. 

L.  L.  Cory,  for  Respondent. 

SLOSS,  J. — This  is  an  action  to  recover  damages  for  the 
conversion  of  six  hundred  and  forty  thousand  bricks  alleged 
to  be  of  the  value  of  four  thousand  dollars.  The  plaintiff 
recovered  judgment  for  three  thousand  one  hundred  dollars 
and  the  defendants  appeal  from  the  judgment  and  from  an 
order  denying  their  motion  for  a  new  trial.  The  notice  of 
appeal  from  the  judgment  was  served  and  filed  more  than  six 
months  after  the  entry  of  judgment,  and  therefore  conferred 
no  jurisdiction  on  the  appellate  court  to  entertain  this  appeal. 

The  brick  in  question  were  in  two  kilns  standing  upon  land 
in  Fresno  County.  The  defendant  Weihe  commenced  an 
action  against  one  Spinney  to  recover  four  thousand  dollars 
with  interest  and  costs  and  in  that  action  caused  a  writ  of 
attachment  to  be  issued  and  placed  in  the  hands  of  defendant 
Collins,  the  sheriff  of  Fresno  County,  for  levy.  Pursuant 
to  this  writ  and  to  the  instructions  given  by  Weihe,  Collins 
attached  and  took  into  his  possession  the  two  kilns  of  brick. 
The  plaintiff,  claiming  to  be  the  owner  and  entitled  to  the 
possession  of  the  attached  property,  served  upon  the  sheriff 
a  demand  for  the  release  of  the  attachment,  and,  his  demand 
being  refused,  he  instituted  this  action. 

The  main  question  between  the  parties  is  whether  certain 
transactions  had  between  Spinney  and  the  plaintiff  prior  to 
the  levy  of  the  writ  of  attachment  operated  to  transfer  to  the 
plaintiff  an  interest  in  the  brick  which  he  could  assert  as 
against  an  attaching  creditor.  It  appears  without  controversy 
that  the  land  upon  which  the  kilns  were  standing  had  orig- 
inally belonged  to  defendant  Weihe.  In  August,  1897,  Weihe 
made  an  oral  agreement  with  Spinney  whereby  it  was  agreed 
that  Spinney  should  purchase  from  Weihe  the  land  in  ques- 


Digitized  by  VjOOQIC 


428  Sequeira  v.  Collins.  [153  Cal. 

tion  for  the  sum  of  four  thousand  dollars  with  interest,  pay- 
able in  annual  installments  of  one  thousand  dollars  each. 
Spinney  went  into  possession  of  the  land  under  this  agree- 
ment and  remained  in  possession  until  after  the  levy  of  the 
writ  of  attachment.  In  1901  Spinney  commenced  the  manu- 
facture of  the  brick  in  question,  the  material  therefor  being 
taken  from  the  land.  In  May,  1901,  some  of  the  brick  in 
one  of  the  kilns  being  then  in  place  but  not  yet  burnt,  he  made 
an  agreement  with  Sequeira,  the  plaintiff,  whereby  the  latter 
agreed  to  advance  the  money  necessary  for  the  making  of  the 
brick.  Two  written  instruments  were  executed.  One  of  these 
purported  to  transfer  to  Sequeira  all  of  Spinney's  right,  title, 
and  interest  in  and  to  the  contract  with  Weihe  for  the  purchase 
of  the  land,  and  also  his  right,  title,  and  interest  in  and  to 
tiie  brick  made  and  to  be  made  thereon.  The  other,  after 
reciting  the  transfer,  provided  that  it  "is  made  as  security 
for  the  performance  on  the  part  of  the  said  first  party 
(Spinney)  of  tie  agreement  herein  mentioned  and  to  secure  to 
said  second  party  (Sequdra)  all  sums  due  and  in  €my  man- 
ner to  become  due  from  said  first  party  to  second  party.'' 
By  this  writing,  Sequeira  agreed  to  advance,  for  the  making 
of  the  brick,  such  sums  as  he  might  "deem  best,"  and  was  to 
receive  interest  on  all  sums  advanced,  and  one  half  of  the 
net  profits  realized  from  the  sale  of  the  brick.  The  agreement 
in  question  further  provided  that  Sequeira  was  to  be  and 
remain  the  owner  of  all  brick  made,  and  entitled  to  its  pos- 
session until  payment  of  all  sums  due  him. 

There  is  no  room  for  controversy  as  to  the  legal  effect  of 
these  instruments..  While  they  purport  to  transfer  the  prop- 
erty, the  transfer  is  plainly  made  as  security,  and  operated  to 
vest  in  the  plaintiff  only  a  lien.  So  far  as  the  bricks  arc 
concerned,  the  writings  are  to  be  viewed  as  a  contract  for  the 
creation  of  a  pledge.     (Civ.  Code,  sec  2988.) 

Sequeira  made  advances  from  time  to  time  to  pay  for  the 
expense  of  preparing,  manufacturing,  and  burning  the  brick, 
his  advances  amounting  in  all  to  three  thousand  two  hundred 
and  seventy  dollars.  Spinney  completed  the  moulding  and 
laying  of  the  brick  in  the  first  kiln,  laid  a  second  kiln,  an<I 
proceeded  to  burn  both.  One  of  the  kilns  was  finished  in 
August  and  the  other  in  September,  1901,  The  attachment 
was  levied  on  the  sixteenth  day  of  April,  1902. 
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It  is  contended  by  the  appellants  that  there  had  been  no 
such  * 'immediate  delivery"  or  **  actual  and  continued  change 
of  possession"  of  the  property  transferred,  as  is  required  by 
section  3440  of  the  Civil  Code,  to  make  the  transfer  valid 
as  against  a  creditor  of  the  transferrer.  In  this  connection 
the  court  found  '*that  said  bricks  were  not  in  existence  at  the 
time  the  said  agreements  were  so  entered  into  and  executed, 
and  thereafter  and  long  prior  to  this  action  and  since  said 
brfcks  were  manufactured,  the  plaintiff  took  possession 
thereof,  and  ever  since  maintained  the  possession  thereof 
down  to  the  time  when  the  defendant  J.  D.  Collins  took  pos- 
session thereof  in  pursuance  of  the  writ  of  attachment  herein 
referred  to."  Section  3440,  above  referred  to,  requires  a 
transfer  of  personal  property  to  be  accompanied  by  an  imme- 
diate delivery  and  followed  by  an  actual  and  continued  change 
of  possession,  **if  made  by  a  person  having  at  the  time  the 
possession  or  control  of  the  property."  If  the  property  is  not 
in  existence  at  the  time  of  the  transfer  it  is  obviously  impos- 
sible that  it  should  be  in  the  possession  and  control  of  the 
transferrer,  and  the  statute  by  its'  terms  excepts  transfers  of 
such  property  from  the  requirement  of  immediate  delivery. 
There  is  evidence  here  that  at  the  time  of  the  transfer  only  the 
first  arch  in  one  kiln  had  been  laid  and  that  this  arch  contained 
only  eighteen  thousand  brick,  none  of  which  had  been  burned. 
We  think  this  clearly  brings  the  case  within  the  exception  of 
the  statute  and  that  no  immediate  delivery  was  required  in 
order  to  make  the  transfer  valid.  {Newell  v.  Desmond,  74 
Cal.  46,  [15  Pac.  369].) 

But,  apart  from  the  question  of  an  immediate  delivery,  it 
was  essential,  in  order  to  vest  in  plaintiff  an  interest  in  the 
property  which  would  entitle  him  to  hold  it  as  against  a 
creditor  of  Spinney,  that  he  should  have  taken  possession  and 
held  the  bricks.  The  instruments  under  which  the  plaintiff 
claimed  amounted,  as  has  been  said,  to  no  more  than  a  pledge 
of  the  brick.  '*A  pledge  is  a  deposit  of  personal  property 
as  security  (Civ.  Code,  sec.  2986),  and  is  dependent  on  pos- 
session, and  is  not  valid  until  the  property  is  delivered  to  the 
pledgee.  (Civ.  Code,  sec.  2988.)  The  delivery  must  be  as 
complete  as  is  required  in  case  of  sales  of  personal  property 
by  section  3440  of  the  Civil  Code,  and  change  of  possession 
must  be  continuous  and  open."  {Lilienthal  v.  Ballou,  125 
Cal.  183,  [57  Pac.  897].) 
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The  testimony  relied  upon  to  support  the  finding  that 
plaintiff  took  and  maintained  possession  is^  in  the  main,  that 
of  the  plaintiff  himself.  He  stated  that  he  took  possession 
of  the  brick  and  always  remained  in  possession  of  them  until 
they  were  seized  by  the  sheriff;  that  he  went  out  to  the  land 
on  which  the  bricks  were  being  made  ** right  along,"  some- 
times at  night,  sometimes  in  the  morning;  that  when  there 
he  would  look  around  to  see  that  everything  was  going  along 
all  right;  that  he  went  out  every  day  during  some  weeks, 
and  twice  or  three  times  a  week  at  other  times,  sometimes 
staying  and  working  on  the  premises  all  day;  that  he  was 
there  every  night  while  the  second  kiln  was  being  burnt ;  but 
that  sometimes  he  did  not  go  there  for  a  month.  That  he 
was  in  charge  of  the  brick.  He  employed  some  men  to  work 
on  the  kilns,  but  this  was  at  the  request  of  Spinney.  He  in- 
structed the  men  not  to  lay  the  brick  too  close.  It  appeared, 
without  controversy,  that  Spinney  was  in  possession  of  the 
land  on  which  the  kilns  stood,  and  was  conducting  some  farm- 
ing operations  on  the  portion  of  the  tract  not  used  in  making 
brick.  There  was  no  evidence  that  Spinney  ever  did  any  act 
or  said  any  word  indicating  an  intent  to  make  an  actual  or  a 
constructive  delivery  of  the  kilns  to  the  plaintiff. 

We  think  this  testimony  was  insuflBcient  to  justify  the  find- 
ing that  the  plaintiff  took  or  maintained  possession  of  the 
brick.  No  importance  is  to  be  attached  to  his  general  state- 
ments that  he  had  possession  or  was  in  charge.  These  are  mere 
conclusions,  and  have  no  value  if  unsupported  by  the  facts 
testified  to.  It  clearly  appears  that  Spinney,  the  man  in  pos- 
session of  the  land,  commenced  the  manufacture  of  the  bricks 
on  that  land,  and  carried  that  work  to  completion  with  the 
aid  of  men  employed  by  him.  There  is  nothing  in  the  testi- 
mony of  Sequeira  to  show  that  the  possession  of  the  brick 
ever  passed  from  Spinney.  There  is  no  contention,  and  no 
basis  for  a  contention,  that  Sequeira  and  Spinney  were  in 
joint  possession,  assuming  that  such  joint  possession  would  be 
sufficient.  The  claim  that  the  plaintiff  took  possession  must 
rest  on  the  assumption  that  he  took  it  from  Spinney,  with 
or  without  the  latter 's  consent.  But  the  record  fails  to  show 
that  Spinney's  possession  of  the  brick  was  not  as  full  and 
complete  at  the  date  of  the  levy  of  the  attachment  as  it  had 
been  at  any  prior  time.    The  character  of  the  possession  which 
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must  be  taken  by  a  pledgee  in  order  to  give  him  a  valid  lien 
is,  as  above  stated,  the  same  as  that  defined  in  section  3440 
of  the  Civil  Code.  {lAlienthal  v.  Ballou,  125  Cal.  183,  [57 
Pac.  897].)  That  is  to  say,  the  change  of  possession  must 
be  actual,  not  merely  constructive  {Bunting  v.  SaltZy  84  Cal. 
168,  [24  Pac.  167]) ;  it  must  be  '*open  and  unequivocal,  car- 
rying with  it  the  usual  marks  and  indications  of  ownership." 
(Stevens  v.  Irwin,  15  Cal.  503,  [76  Am.  Dec.  500] ;  Oeorge  v. 
Pierce,  123  Cal.  172,  [55  Pac.  775,  56  Pac.  53].)  As  was  said 
in  McKee  Stair  Co.  v.  Martin,  126  Cal.  557,  [58  Pac.  1044], 
"there  must  be  a  visible  and  apparent  change  of  the  custody 
of  the  property,  such  as  to  give  evidence  to  the  world  of  the 
claims  of  the  new  owner."  There  was  nothing  in  this  case 
to  show  that  Spinney  did  not  at  all  times  retain  the  full  cus- 
tody and  control  of  the  bricks.  The  mere  fact  that  Sequeira 
gave  some  directions  to  the  men  engaged  in  the  work  cannot  be 
given  this  effect,  for  it  is  not  pretended  that  he  ever  sup- 
planted Spinney  in  the  general  management  of  the  work,  or 
took  its  direction  out  of  his  hands. 

We  do  not  overlook  the  consideration  that  the  acts  neces- 
sary to  constitute  a  change  of  possession  depend  upon  the 
character  and  situation  of  the  property  transferred.  **The 
law  recognizes  the  fact  that  all  species  of  personal  property 
are  not  capable  of  the  same  kind  of  possession,  and  requires 
only  that  a  purchaser  or  donee  shall  take  such  possession  as 
the  character  and  nature  of  the  property  admit  of."  (14 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  374;  Chaffin  v.  Doub,, 
14  Cal.  384;  Porter  v.  Bucher,  98  Cal.  454,  [33  Pac.  335] ; 
Dubois  V.  SpinJcs,  114  Cal.  289,  [46  Pac.  95].)  Where  the 
go6ds  sold  or  transferred  are  bulky,  or  require  further  labor 
to  fit  them  for  use,  it  is  not  essential  to  a  change  of  posses- 
sion that  they  should  be  removed  from  the  land  of  the  trans- 
ferrer. (Chaffin  v.  Doub,  14  Cal.  384;  Porter  v.  Bucher,  98 
Cal.  454,  [33  Pac.  335] ;  Dubois  v.  Spinks,  114  Cal.  289,  [46 
Pac.  95].)  Nor  can  it  be  said  that  the  mere  fact  that  the 
transferrer  retains  some  measure  of  control  over  the  goods 
conclusively  establishes  the  absence  of  an  actual  and  continued 
change  of  possession.  (Stevens  v.  Irwin,  15  Cal.  503,  [76 
Am.  Dec.  500].)  In  Dubois  v.  Spinks  it  was  held  that  a 
quantity  of  cordwood  had  passed  into  the  possession  of  the 
transferee,  although  the  wood  had  not  been  removed  from 
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the  place  where  it  had  been  piled.  In  Tognim  v.  Kyle,  17  Nev. 
209,  [45  Am.  Kep.  442,  30  Pac.  829],  the  same  rule  was 
applied  to  the  transfer  of  a  large  quantity  of  charcoal.  In 
each  of  these  cases,  the  vendor  or  transferrer,  by  words  of 
delivery,  or  otherwise,  turned  over  his  possession  to  the  vendee. 
Other  cases  of  similar  purport  are  cited.  But  it  has  never 
been  held,  at  least  in  this  state,  that  an  actual  change  of 
possession  has  taken  place  where  the  transferrer,  after  the 
transfer,  continues  to  exercise  the  same  control  and  dominion 
over  the  property  as  before,  and  has  done  nothing  to  indicate 
any  intention  of  passing  that  control  and  dominion  from 
himself  to  his  transferee. 

Woods  V.  Bughey,  29  Cal.  467,  was  a  case,  the  facts  of  which 
were  strikingly  like  those  here  presented.  In  holding  that 
there  had  been  no  actual  change  of  possession,  the  court  used 
language  which  may  well  be  applied  to  the  case  at  bar:  '*In 
no  case  that  we  are  aware  of  has  the  supreme  court  of  this 
state  laid  down  a  rule  requiring  less  than  that  the  purchaser 
must  have  that  possession  which  places  him  in  the  relation 
to  the  property  which  owners  usually  are  to  the  like  kind  of 
property.  In  Lay  v.  Neville,  25  Cal.  552,  the  court,  in  refer- 
ence to  the  subject,  say:  *It  was  intended  that  the  vendee 
should  immediately  take  and  continuously  hold  the  possession 
of  the  goods  purchased,  in  the  manner  and  accompanied  with 
such  plain  and  unmistakable  acts  of  possession,  control  and 
ownership,  as  a  prudent  bona  fide  purchaser  would  do  in  the 
exercise  of  his  rights  over  the  property,  so  that  all  persons 
might  have  notice  that  he  owned  and  had  possession  of  the 
property.'  '* 

Testing  the  evidence  by  this  rule,  we  are  satisfied  that  it 
fails  to  show  that  the  kilns  ever  passed  from  the  possession  of 
Spinney  into  that  of  Sequeira. 

There  is  nothing  in  the  case  tending  to  raise  the  slightest 
doubt  as  to  the  good  faith  of  plaintiff  in  taking  the  assign- 
ment of  the  brick  as  security  for  his  advances.  But  the  hard- 
ship of  a  particular  case  furnishes  no  reason  for  disregarding 
the  provision  of  the  statute  which  makes  the  lien  of  the 
pledgee  dependent  upon  actual  possession  of  the  property 
pledged. 

The  conclusion  reached  makes  it  unnecessary  to  consider 
the  other  points  made. 
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The  appeal  from  the  judgment  is  dismissed.     The  order 
denying  a  new  trial  is  reversed. 

Shaw,  J.,  Angellotti,  J.,  Henshaw,  J.,  Lorigan,  J.,  and  Mc- 
Farland,  J.,  concurred. 


[S.  P.  No.  4593.    In  Bank.— April  28,  1908.] 

CRESCENT  FEATHER  COMPANY,  Respondent,  v. 
UNITED  UPHOLSTERERS'  UNION,  LOCAL  NO.  28, 
et  al.,  Appellants. 

Appeal  fbom  Order  Denying  New  Trial — Complaint  and  Findings 
Cannot  be  Considered. — Upon  an  appeal  from  an  order  denying 
the  defendants  a  new  trial  the  appellate  court  cannot  consider  either 
the  sufSciencjr  of  the  complaint  or  of  the  findings  to  support  the 
judgment. 

Injunction — Picketing  by  Labcw  Union — Finding  Unsupported  by 
Evidence.  —  In  an  action  brought  by  a  manufacturing  corpora- 
tion against  a  labor  union  and  some  of  its  officers  and  mem- 
bers to  obtain  an  injunction  restraining  the  defendants  from 
interfering  with  the  plaintiff  in  the  conduct  of  its  business  by 
stationing  pickets  in  the  neighborhood  of  plaintiff's  place  of  busi- 
ness, or  otherwise  molesting  or  interfering  with  any  person  or 
persons  transacting  business  with  the  plaintiff,  where  the  evidence 
entirely  fails  to  show  that  the  pickets  had  ever  come  in  contact 
with  or  influenced  any  one  desiring  to  deal  with  the  plaintiff 
as  a  customer,  and  had  not  been  stationed  at  or  near  the  plaintiffs 
place  of  business  for  a  week  prior  to  the  commencement  of  the 
action,  a  finding  that  such  pickets  "are  still  engaged  in  the  acts 
complained  ot"  is  not  sustained  by  the  evidence,  and  an  order  refus- 
ing the  defendants  a  new  trial  asked  for  on  that  ground  will  be 
reversed. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  a  new  trial.  J.  C.  B. 
Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  V.  Meyers,  for  Appellants. 

Bu^  Fitineli,  for  Respondent 

CUII  Cal.— 28 
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SLOSS,  J. — This  is  an  action  brought  by  a  manufacturing 
corporation  against  a  labor  union  and  some  of  its  officers  and 
members  to  obtain  an  injunction  restraining  the  defendants 
from  interfering  with  the  plaintiff  in  the  conduct  of  its 
business  by  stationing  pickets  in  the  neighborhood  of  plain- 
tiff's place  of  business,  or  otherwise  molesting  or  interfering 
with  any  person  or  persons  transacting  business  with  plaintiff. 
The  plaintiff  recovered  judgment  as  prayed.  A  motion  by 
defendants  for  new  trial  was  denied  and  the  defendants 
appeal  from  the  order  denying  their  said  motion.  There  is 
no  appeal  from  the  judgment. 

The  defendants  contend  that  the  relief  granted  to  the  plain- 
tiff was  too  broad,  the  judgment  restraining  the  commission 
of  acts  which,  it  is  said,  should  not,  upon  the  facts  as  alleged 
and  found,  have  been  enjoined.  This  question  cannot  be 
raised  on  the  record  before  us.  "Upon  an  appeal  from  an 
order  granting  or  denying  a  new  trial,  only  such  matters  can 
be  considered  as  are  made  grounds  upon  which  the  superior 
court  is  authorized  to  grant  or  deny  the  motion."  (Green  v. 
Duvergey,  146  Cal.  379,  [80  Pac.  234].)  Upon  such  appeal 
the  appellate  court  cannot  consider  either  the  sufficiency  of 
the  complaint  or  of  the  findings  to  support  the  judgment. 
(Martin  v.  Hatfield,  49  Cal.  42 ;  Brison  v.  Brison,  90  Cal.  323, 
[27  Pac.  186] ;  Bode  v.  Lee,  102  Cal.  583,  [36  Pac.  936] ; 
Riverside  Water  Co.  v.  Gage,  108  Cal.  240,  [41  Pac.  299] ; 
Rauer  v.  Fatj,  128  Cal.  523,  [61  Pac.  90] ;  Hunter  v.  MUam, 
133  Cal.  601,  [65  Pac.  1079] ;  Williams  v.  Long,  139  Cal.  186, 
[72  Pac.  911  ] ;  Williams  y.  Hawley,  144  Cal.  97,  [77  Pac. 
762] ;  Brownlee  v.  Reiner,  147  Cal.  641,  [82  Pac.  324].) 

The  record  before  us  does,  however,  properly  present  the 
question  whether  the  evidence  is  sufficient  to  justify  the  find- 
ings, and  in  our  opinion  this  is  the  only  question  which  need 
be  considered. 

The  complaint  alleges,  in  substance,  that  on  October  5,  1904, 
a  representative  of  the  defendant  union  informed  plaintiff, 
a  corporation  engaged  in  the  business  of  manufacturing  and 
selling  mattresses  and  bedding,  that  six  men,  members  of  the 
said  union,  must  quit  plaintiff's  employ,  and  that  if  plaintiff 
would  not  discharge  all  its  non-union  mattress-makers  the 
said  union  would  call  out  on  a  strike  the  six  union  members 
and  would  declare  a  boycott  against  the  plaintiff's  business. 
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The  plaintiflf  declined  to  comply  with  this  demand.  There- 
upon the  defendant  union  inaugurated  and  declared  a  boycott 
upon  plaintiff's  business,  and  called  out  the  six  men,  who  quit 
the  employ  of  plaintiff,  although  said  six  men  had  informed 
plaintiff  that  they  were  willing  to  re-enter  plaintiff's  employ, 
but  feared  violence  at  the  hands  of  members  of  the  union  if 
they  did  so.  It  is  alleged  that  the  defendants  ''entered  into 
a  combination,  confederation  and  conspiracy  for  the  purpose 
of  coercing  the  plaintiff  and  subjecting  the  control  of  plain- 
tiff's business"  to  said  union  by  inaugurating  and  declaring 
a  boycott  on  plaintiff's  business,  and  in  pursuance  of  said 
combination,  confederation,  and  conspiracy  placed  pickets  in 
the  vicinity  of  plaintiff's  place  of  business,  and  that  said 
pickets  intercepted,  molested,  intimidated,  and  frightened  the 
non-union  employees  of  plaintiff  by  threats  of  violence  and 
prevented  them  from  remaining  in  the  employ  of  plaintiff. 
In  furtherance  of  the  said  conspiracy  the  defendants  sent 
plaintiff's  various  customers  a  notice  informing  them  that  a 
boycott  had  been  placed  on  plaintiff  by  the  defendant  union 
and  requesting  them  to  withdraw  their  patronage  from  plain- 
tiff. A  notice  stating  that  plaintiff  was  so  boycotted  was 
similarly  posted  in  many  public  places.  It  is  averred  that  the 
pickets  were  so  placed  for  the  purpose  of  not  only  intimidat- 
ing the  plaintiff's  employees  into  quitting  its  service,  but 
for  the  purpose  of  intimidating  customers  of  plaintiff.  Plain- 
tiff alleges  on  information  and  belief  that  many  persons  have 
been  frightened  and  intimidated  from  plaintiff's  said  place 
of  business  by  the  pickets  and  by  said  notices  and  posters 
above  mentioned.  It  is  alleged  that  the  pickets  threaten  to 
continue  the  acts  complained  of;  that  plaintiff  has  already 
been  damaged  in  the  sum  of  one  thousand  dollars;  and  if  said 
acts  continue  as  threatened  plaintiff  will  suffer  irreparable 
injury;  that  there  is  no  plain,  speedy,  or  adequate  remedy  at 
law,  and  that  each  of  the  defendants  is  financially  irre- 
sponsible. 

The  defendants  filed  an  answer  denjring  some  of  the  alle- 
gations of  the  complaint  and  making  certain  affirmative  aver- 
ments. Upon  the  trial,  the  court  found  that  "all  the 
allegations  contained  in  the  plaintiff's  complaint  are  true  and 
that  all  the  allegations  contained  in  the  answer  of  the  defend- 
ants are  untrue."    The  bill  of  exceptions  contains  specifiea- 
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tions  questioning  the  sufficiency  of  the  evidence  to  justify 
the  finding  in  favor  of  each  of  the  foregoing  allegations  of 
the  complaint.  As  to  some  of  these,  no  issue  is  raised  by 
the  answer.  The  defendants  did,  however,  make  direct  and 
positive  denials  that  any  representatives  or  pickets  of  the 
defendants  "interfered  or  molested  or  intimidated  or  fright- 
ened non-union  employees  of  plaintiff  or  any  thereof,  or  any 
person";  that  "any  threats  of  violence  or  of  doing  violence 
to  the  person  have  ever  been  made  by  any  person  whatever 
on  behalf  of  these  defendants  or  any  thereof  to  any  of  the 
employees  of  plaintiff  or  to  any  one  else  for  any  purpose 
whatever;  that  any  of  the  defendants  have  ever  placed  any 
pickets  in  the  neighborhood  of  plaintiff's  place  of  business  for 
the  purpose  of  intimidating  patrons  or  customers  of  plaintiff 
or  that  any  customer  of  plaintiff  has  ever  been  intimidated  or 
frightened  from  patronizing  the  plaintiff  by  anything  done  or 
said  by  defendants  or  any  one  acting  upon  their  behalf  or  any 
picket  of  said  defendant  union."  It  is  denied  that  pickets  or 
representatives  of  defendant  union  ''were  at  the  time  of  the 
filing  of  the  complaint  herein  or  are  now  engaged  in  any  of 
the  acts  complained  of.*' 

It  cannot  be  questioned  that  these  denials  raise  material 
issues.  The  essence  of  plaintiff's  complaint  is  the  unlawful 
interference  by  defendants  with  the  conduct  of  its  business. 
Such  interference  is  alleged  to  have  been  exercised  in  two 
ways:  by  posting  or  sending  out  notices,  and  by  stationing 
pickets  about  plaintiff's  place  of  business.  Of  these  two 
methods,  the  latter  was  probably  the  more  objectionable,  as 
more  likely  to  have  a  coercive  or  intimidating  effect.  It  is 
alleged  that  the  pickets  were  intended  to,  and  did  in  fact, 
threaten  and  intimidate  prospective  customers  of  plaintiff, 
and  that  they  sought  to  frighten  workmen  from  the  employ 
of  plaintiff  by  threats  of  physical  violence.  The  record  is 
entirely  devoid  of  evidence  tending  to  show  that  the  pickets 
had  come  in  contact  with,  or  had  in  any  manner  whatever 
influenced  any  one  who  may  have  desired  to  deal  with  plaintiff 
as  a  customer.  It  may  be  questioned  whether  there  is  any 
competent  evidence  tending  to  show,  on  the  part  of  the  pickets, 
any  acts  or  words  amounting  to  a  threat,  express  or  implied, 
of  bodily  violence  as  against  the  plaintiff's  employees.  But 
if  we  assume  that  what  was  shown  in  this  regard  would  justify 
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the  inference  that  the  conduct  of  the  pickets  conveyed  such 
threat  to  the  workmen  of  plaintiff,  it  was  not  made  to  appear 
that  any  pickets  were  stationed  at  or  near  plaintiff's  place 
of  business  at  any  time  after  the  twelfth  day  of  October.  The 
complaint  was  filed  on  October  19th.  There  was  no  testi- 
mony, therefore,  to  justify  the  finding  that  the  pickets  **are 
still  engaged  in  the  acts  .  .  .  complained  of."  The  findings 
here  under  discussion  form  the  basis  of  much  of  the  relief 
awarded  by  the  decree,  and  the  fact  that  no  support  for  them 
is  to  be  found  in  the  evidence  requires  the  reversal  of  the 
order  appealed  from. 

In  justice  to  counsel  for  respondent  it  should  be  stated 
that  the  meagemess  of  the  evidence  offered  in  support  of  the 
complaint  was  not  due  to  any  neglect  upon  his  part.  While 
he  was  examining  a  witness,  and  before  he  had  given  any 
indication  of  a  readiness  to  close  his  case,  the  court  inter- 
rupted and  asked  what  the  defense  in  the  case  was.  This 
information  having  been  given,  the  defendants  were  directed 
to  put  in  their  defense  at  once.    This  colloquy  then  ensued : — 

Mr,  Button  (attorney  for  defendants). — "Do  you  close 
your  case,  Mr.  FinnellT" 

Mr.  Finnell  (attorney  for  plaintiff). — "If  his  honor  thinks 
it  is  sufficient." 

The  Court. — "Put  your  defense  in." 

The  defendants  thereupon  moved  for  a  nonsuit,  which  was 
denied,  and  then  rested  their  case  without  offering  any  evi- 
dence. Apparently  the  plaintiff  was  prepared  to  offer  further 
evidence,  but  very  naturally  hesitated  to  insist  upon  his  right 
to  present  it  in  the  face  of  the  court's  intimation  that  a  com- 
plete case  had  been  made  out.  It  is  unfortunate  for  the 
respondent  that  it  may  have  been  thus  prevented  from  fully 
proving  its  right  to  the  relief  sought.  The  fact  remains, 
however,  that  it  was  the  right  of  the  defendants  to  insist  upon 
proof  of  every  material  allegation  of  the  complaint  which 
had  been  controverted  by  the  answer.  The  record  failing  to 
show  such  proof,  the  cause  must  be  remanded  for  a  new  trial. 

The  order  appealed  from  is  reversed. 

Angellotti,  J.,  Shaw,  J.,  Henshaw,  J.,  McFarland,  J.,  Lori- 
gan,  J.,  and  Beatty,  C.  J.,  concurred. 
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[S.  F.  No.  4568.    In  Bank.— April  28,  1908.] 

MARY  J.  RYAN,  AppeUant,  v.  NORTH  ALASKA  SALMON 
COMPANY,  Respondent. 

Neqlioencb  Causing  Death — Law  of  Foreign  State— Transitoet 
Action. — A  cause  of  action  to  recover  for  a  death  occasioned  by 
negligence,  created  by  the  statutes  of  another  state,  or  of  the  United 
States,  is  transitory  in  ifs  nature,  and  may  be  enforced  in  this 
state,  but  only  for  the  purpose  and  upon  the  terms  permitted  by 
the  lex  loci. 

Id. — Action  in  this  Statk — ^Foreign  Law  Must  be  Pleaded  and 
Proved. — As  at  common  law  there  was  no  right  of  action  for  an 
injury  causing  death,  and  as  the  courts  of  this  state  do  not  take 
judicial  notice  of  the  laws  of  foreign  states,  it  is  necessary  for  the 
plaintiff,  in  an  action  in  this  state  to  recover  for  an  injury  causing 
death  in  a  foreign  state,  to  allege  and  prove  the  law  of  such  foreign 
state  giving  a  right  of  action  for  the  death. 

Id. — ^Right  of  Plaintiff  to  Sue. — In  such  an  action,  the  law  of  the 
foreign  state  must  be  pleaded  not  only  to  show  that  in  that  forum 
there  existed  the  right  of  action  sued  upon,  but  also  to  show  that 
the  action  is  brought  by  the  person  in  whom,  under  the  laws  of 
the  foreign  jurisdiction,  the  right  of  action  is  vested. 

Id. — ^Laws  of  Foreign  State  Contained  in  Briefs. — The  presentation 
of  the  laws  of  the  foreign  state  in  the  briefs  of  counsel  cannot  on 
appeal  be  considered  the  equivalent  of  a  presentation  of  them  in 
evidence. 

Id. — Dismissal  of  Action — ^Befusino  Lbayx  to  Amend — Harmless 
Irregularitt. — The  ordering  such  action  dismissed  without  leave 
to  amend,  upon  sustaining  a  demurrer  to  the  complaint  for  want 
of  sufficient  facts  to  constitute  a  cause  of  action,  although  techni- 
cally erroneous,  will  not  warrant  a  reversal  on  appeal,  when  it  is 
apparent  that  the  plaintiff,  under  the  law  of  the  foreign  state, 
could  not  amend  so  as  to  state  a  cause  of  action.  In  such  case  the 
irregularity  is  without  injury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  Schilling,  for  Appellant. 

C.  H.  Wilson,  for  Respondent. 
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McFARLAND,  J. — The  complaint  charged  that  Orion  F. 
Eyan  met  his  death  in  the  territory  of  Alaska  through  the 
negligence  of  the  defendant  company  by  which  he  was  em- 
ployed. Plaintiff  sues  to  recover  damages  for  the  death  so 
occasioned,  not  as  the  personal  representative,  but  as  his 
mother  and  sole  surviving  heir.  (Code  Civ.  Proc.,  sec.  377.) 
The  complaint  is  silent  as  to  the  laws  of  the  territory  of 
Alaska,  and  defendant's  general  demurrer  for  lack  of  facts 
was  sustained  by  the  court  without  leave  to  amend,  and  the 
action  was  accordingly  dismissed. 

The  demurrer  was  properly  sustained.  Where  the  action, 
as  here,  is  transitory  in  its  nature,  a  right  or  liability  imposed 
by  the  statute  of  another  state,  or  of  the  United  States, 
may  in  proper  cases  be  asserted  and  enforced  in  this  state. 
Such  may  be  taken  to  be  the  settled  rule  since  the  case  of 
Dennick  v.  Railway,  103  U.  S.  11.  But  the  courts  of  this  state 
will  only  entertain  such  an  action  for  the  purpose  and  upon 
the  terms  permitted  by  the  lex  loci.  In  other  words,  the 
right  to  prosecute  this  action  in  California  is  permissible  only 
if  permissible  under  the  laws  of  Alaska,  and  only  upon  such 
terms  as  the  laws  of  Alaska  prescribe.  And,  as  at  common 
law  there  was  no  right  of  action  for  an  injury  causing  death, 
and  as  the  courts  of  this  state  do  not  take  judicial  notice 
of  the  laws  of  foreign  states,  it  is  necessary  for  the  plaintiff  to 
plead  and  prove  such  law.  Thus  it  is  said  in  Wickersham  v. 
Johnstoii,  104  Cal.  407,  [43  Am.  St.  Eep.  118,  38  Pac.  89], 
quoting  from  Liverpool  Co.  v.  Phenix  Ins.  Co.,  129  U.  S. 
445,  [9  Sup.  Ct.  469] :  "ITie  law  of  Great  Britain  since  the 
Declaration  of  Independence  is  the  law  of  a  foreign  country, 
and,  like  any  other  foreign  law,  is  matter  of  fact,  which  the 
courts  of  this  country  cannot  be  presumed  to  be  acquainted 
with,  or  to  have  judicial  knowledge  of,  unless  it  is  pleaded 
and  proved."  ** There  being  no  right  of  action  at  common 
law  for  an  injury  causing  death,  the  plaintiff  in  such  an  action 
must  specifically  aver  and  prove  that  the  laws  of  the  state 
where  the  injury  occurred  permit  such  an  action."  (8  Am. 
&  Eng.  Ency.  of  Law,  p.  880;  13  Cyc.  345.) 

But  it  is  equally  well  settled  that  not  only  must  the  law  of 
the  foreign  state  be  pleaded  to  show  that  in  that  forum  there 
existed  the  right  of  action  sued  upon,  but  also  it  must  be 
pleaded  to  show  that  the  action  is  brought  by  the  person  in 
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whom,  under  the  laws  of  the  foreign  jurisdiction,  the  right  of 
action  is  vested,  and  this  because,  as  is  said  in  Dennick  v.  Bail- 
way,  103  U.  S.  11,  where  this  subject  is  considered,  the  court 
which  renders  the  judgment  can  only  do  so  by  virtue  of  the 
foreign  statute.  Generally  that  power  is  given  to  the  personal 
representative  of  the  deceased.  The  laws  of  this  state  are 
broader  in  this  respect,  and  confer  the  same  right  upon  the 
heirs  or  next  of  kin  of  the  deceased.  But  the  right  conferred 
by  our  statute  can  be  exercised  only  where  the  cause  of  action 
has  arisen  within  the  jurisdiction  of  this  state,  and  not  in 
cases  such  as  this,  where  the  measure  of  the  right  and  the 
form  of  procedure  are  those  dictated  by  a  foreign  statute.  It 
would  follow,  therefore,  that  if  the  right  to  prosecute  an  actiou 
such  as  this  is  limited  by  the  laws  of  the  territory  of  Alaska 
to  the  personal  representative  of  the  deceased  alone,  such  per- 
sonal representative  only  could  prosecute  the  action  in  this 
state.  In  the  briefs  of  counsel  for  respondent  the  laws  of  the 
territory  of  Alaska  are  set  forth  and  it  is  made  to  appear  that 
it  is  the  personal  representative  only  who  may  maintain  such 
an  action,  and  the  existence  of  this  law  is  urged  upon  this 
court  as  a  reason  in  justification  of  the  trial  court's  ruling 
dismissing  the  action.  But  neither  the  trial  court  nor  this 
court  takes  judicial  notice  of  those  laws,  and  the  presentation 
of  them  in  the  brief  of  counsel  cannot  be  considered  the  equiva- 
lent of  a  presentation  of  them  by  pleading  or  in  evidence.  So 
far  then,  as  this  court  can  judicially  know,  it  may  be  that  the 
laws  of  the  territory  of  Alaska  will  permit  the  prosecution  of 
an  action  in  the  form  here  adopted  and  countenanced  by  the 
code  of  this  state.  In  this  view,  it  may  be  said  that  technically 
the  trial  court  fell  into  error  in  ordering  the  action  dismissed. 
But,  upon  the  other  hand,  plaintiff  did  not  ask  leave  to  amend 
— probably  for  the  reason  that,  in  the  situation  of  the  law, 
she  could  not  successfully  amend.  And  upon  this  appeal  her 
counsel  does  not  contend  that,  by  any  amendment,  he  could 
have  obviated  the  difficulty.  The  most  that  can  be  said,  then,^ 
as  to  appellant's  rights,  is  that  the  irregularity  was  one  with- 
out injury,  and  that  an  appellate  court  will  in  every  such  case 
sustain  the  action  of  the  court  below,  whatever  course  it  may 
take,  unless  it  is  made  to  appear  by  the  record  that  there  has 
been  an  abuse  of  discretion,  whereby  injury  has  resulted* 
{Stewart  v.  Douglass,  148  Cal.  512,  83  Pac.  699.) 
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The  judgment  appealed  from  is,  therefore,  affirmed. 

Henshaw,  J.,  Shaw,  J.,  Angellotti,  J.,  Lorigan,  J.,  and  Sloss, 
J.,  concurred. 


[8.  P.  No.  4843.    Ih  Bank.— April  28,  1908.] 

CLYDE  S.  PAYNE,  Appellant,  v.  HARRY  BAEHR,  Re- 

spondent. 

PuBuc  Oftigxr— Refusal  to  Pekfobm  Oiticial  Duty— Liabilitt  po* 
Special  Injury — Mandamus. — A  public  oflBcer  is  liable  to  respond 
in  damages  to  one  speeiallj  injured  by  Ms  neglect  or  refusal  to> 
perform  an  official  ministerial  dutj  to  the  extent  of  such  special 
injury,  and  under  the  statutes  of  this  state  (PoL  Code,  sec.  4332; 
County  Government  Act,  sec.  222)  for  every  failure  or  refusal  ta 
perform  official  duty  where  the  fees  are  tendered,  the  officer  is 
liable  on  his  official  bond.  This  remedy  to  the  injured  party  neces- 
sarily exists  independently  of  the  right  of  a  party  beneficially 
interested  in  the  performance  of  an  official  duty  to  compel  th& 
performance  of  the  same  by  the  proceeding  of  mandamiis. 

Id. — Garnishment  op  Moneys  Owing  by  Municipality — Duty  of 
Auditor  to  Judgment  Creditor. — Under  section  710  of  the  Code 
of  Civil  Procedure,  enacted  March  20,  1903,  it  is  the  official  duty  of 
the  auditor  of  the  city  and  county  of  San  Francisco  to  draw  hia 
warrant,  upon  compliance  with  the  conditions  specified  in  such 
section,  for  the  benefit  of  a  judgment  creditor  of  a  person  to  whom 
the  eity  and  county  owes  money,  and  for  the  failure  to  perform 
such  duty  the  auditor  is  liable  in  damages  to  such  judgment  creditor 
properly  demanding  the  performance  of  such  duty. 

Id. — Salary  op  Police  Court  Stenographer — Pleading — Presentation 
OP  Demand. — In  an  action  against  such  auditor  to  recover  damages 
for  his  failure  to  draw  a  warrant  against  the  amount  due  for  salary 
to  an  official  stenographer  of  the  police  court  of  said  city  and 
county,  for  the  benefit  of  a  judgment  creditor  of  that  official,  a 
complaint  which  alleges  that  the  stenographer  had  performed  all 
conditions  on  his  part  to  be  performed  "to  entitle  him  to  have  his 
demand  against  the  treasury  audited  by  said  auditor,"  sufficiently 
avers,  as  against  a  general  demurrer,  the  presentation  of  a  demand 
in  proper  form  to  be  audited  by  the  auditor. 

Id. — Filing  op  Authenticated  Transcript  op  Judgment — ^Damages — 
Exemption  op  Salary  from  Execution.^ — In  such  an  action,  it  is 
not  necessary  to  allege  in  the  complaint  that  the  authenticated  tran- 
script of  the  judgment,  required  to  be  filed  with  the  auditor  under 
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section  710  of  the  CJode  of  Civil  Procedure,  was  filed  subsequent 
to  the  auditing  by  him  of  the  stenographer's  demand  for  salary; 
nor  in  order  to  show  damage  to  the  plaintiff,  was  it  necessary  that 
the  complaint  should  allege  that  the  money  owing  to  the  stenogra- 
pher from  the  city  and  county  were  in  whole  or  in  part  not  exempt 
from  execution.  Such  exemption,  if  it  existed,  was  a  matter  for 
the  defendant  to  show  on  the  issue  of  damages. 

Id. — Money  Owing  by  Municipality — Acceual  of  Claim. — ^Under  that 
section,  the  judgment  creditor  can  obtain  only  such  money  as  *^s 
owing  to  the  judgment  debtor''  at  the  time  of  the  filing  of  the 
authenticated  transcript  of  judgment  and  affidavit,  but  money  may 
be  so  *'owing"  although  the  demand  therefor  has  not  been  audited. 
It  is  sufficient  that  the  claim  of  the  judgment  debtor  against  the 
city  and  county  has  fully  accrued  at  the  time  of  the  filing  of  the 
transcript,  and  when  finally  the  demand  is  audited  and  ready  for 
payment,  the  transcript  of  judgment  previously  filed  is  sufficient 
to  cover  the  audited  claim  to  the  extent  that  it  had  accrued  at 
the  time  of  such  filing. 

Id. — Approval  of  Judgment  Cbeditob's  Demand— Demand  on  Auditob 
FOB  Damages. — In  such  an  action,  it  was  not  necessary  for  the 
demand  of  the  judgment  creditor  of  the  stenographer  to  be  ap- 
proved by  the  police  judges,  nor  was  it  essential  to  his  cause  of 
action  against  the  auditor  for  damages  that  he  should  have  made 
any  demand  on  the  auditor,  other  than  the  demand  embraced  in 
the  filing  of  the  authenticated  transcript  of  judgment  and  affidavit 
provided  for  by  section  710  of  the  Code  of  Civil  Procedure. 

Pleading — Amendment  of  Complaint. — Unless  it  be  clear  to  a  trial 
court  that  a  defective  complaint  cannot  be  amended  so  as  to  obviate 
the  objections  made  thereto,  a  plaintiff  desiring  it  should  be 
allowed  reasonable  opportunity  to  so  amend. 

APPEAL  from  a  jud^^ent  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  Hubert  Mee,  for  Appellant 

W.  H.  Cobb,  and  A.  L.  Weil,  for  Respondent 

ANGELLOTTI,  J. — This  is  an  appeal  from  a  judgment  dis- 
missing the  plaintiff's  action  upon  sustaining  defendant's 
demurrer  to  plaintiff's  complaint.  The  action  was  one  for  the 
recovery  of  damages  for  the  failure  of  defendant,  as  auditor 
of  the  city  and  county  of  San  Francisco,  to  draw  his  war- 
rants in  favor  of  the  justices'  and  superior  courts  of  said 
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<;ity  and  county  for  suflBcient  to  pay  certain  judgments  recov- 
ered in  said  courts  by  plaintiff  against  one  Howard  Vernon, 
a  creditor  of  said  county.  The  complaint  was  in  two  count? 
in  substantially  the  same  form,  the  first  alleging  a  judgment 
of  the  justice's  court  given  and  made  on  October  9,  1901,  for 
$325.86,  and  the  second  alleging  a  judgment  of  the  superior 
court  given  and  made  on  June  22,  1904,  for  $395.49,  being 
apparently  a  judgment  recovered  on  the  justice's  court  judg- 
ment. The  demurrer  attacked  each  count,  both  for  want  of 
facts,  and  for  uncertainty,  ambiguity,  and  unintelligibility. 

The  action  is  based  on  the  provisions  of  section  710,  Code 
of  Civil  Procedure,  enacted  March  20,  1903  (Stats.  1903,  p. 
362),  providing  for  the  garnishment  of  moneys  owing  a  judg- 
ment debtor  from  any  county,  city  and  county,  city,  or  other 
municipal  or  public  corporation.  That  section  has  been  held 
constitutional  by  this  court,  and  applicable  to  the  salaries  of 
public  employees,  at  least  to  all  except  oflScers  whose  salaries 
are  fixed  by  a  provision  of  the  constitution,  and  in  a  proceed- 
ing for  a  writ  of  mandate  instituted  by  a  salaried  employee 
to  compel  the  auditor  of  the  city  and  county  of  San  Francisco 
to  audit  and  allow  a  demand  in  favor  of  petitioner  for  his 
salary,  the  writ  was  denied  on  the  ground  that  such  auditor 
had  been  served  by  a  creditor  of  the  petitioner  with  a  certified 
copy  of  a  judgment  for  ninety-eight  dollars  in  his  favor 
against  the  petitioner,  accompanied  by  the  afSdavit  prescribed 
by  said  section.  It  was  held  that  it  was  the  duty  of  the 
auditor,  under  this  section,  to  deliver  the  demand,  when 
audited,  allowed,  and  indorsed,  to  the  court  rendering  the 
judgment,  or  its  authorized  oflScer.  (Ruperich  v.  Baehr,  142 
Cal.  190,  [75  Pac.  782].) 

Section  710,  Code  of  Civil  Procedure,  provides  that  when 
a  duly  authenticated  transcript  of  a  judgment,  for  money, 
against  a  defendant,  rendered  by  any  court  in  this  state, 
accompanied  by  an  affidavit  stating  the  exact  amount  at  the 
time  due  on  such  judgment  and  that  the  claimant  desires  to 
avail  himself  of  the  provisions  of  the  section,  is  filed  with  the 
auditor  of  any  county,  city  and  county,  etc.,  from  which  money 
*'is  owing  to  the  judgment  debtor  in  such  action,''  '*it  shall 
be  the  duty  of  any  such  official  ...  to  draw  his  warrant  in 
favor  of  or  to  pay  into  the  court  from  the  docket  of  which 
the  transcript  was  taken,"  so  much  of  the  money  owing  to 
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the  judgment  debtor  as  shall  be  necessary  under  the  judgment^ 
so  that  the  court  may  properly  apply  the  same.  The  law  thus 
prescribes  an  qflScial  duty,  ministerial  in  nature,  to  be  per- 
formed by  the  auditor  for  the  benefit  of  the  judgment  creditor, 
when  properly  requested,  somewhat  analogous  to  the  duty  of 
a  sheriff  to  whom  a  writ  of  attachment  or  execution  is  deliv- 
ered with  directions  to  levy  the  same.  It  cannot  reasonably 
be  claimed  that  he  would  not  be  liable  to  the  creditor  properly 
demanding  the  performance  of  such  duty,  for  any  actual  dam- 
age caused  such  creditor  by  his  refusal  to  perform  the  same. 
It  is  elementary  that  a  public  ofiBcer  is  liable  to  respond  in 
damages  to  one  specially  injured  by  his  neglect  or  refusal  to 
perform  an  oflScial  ministerial  duty  to  the  extent  of  such 
special  injury  (See  Mock  v.  Santa  Rosa,  126  CaL  330,  344, 
[58  Pac.  826]),  and  our  statutes  provide  that  for  every  fail- 
ure or  refusal  to  perform  oflBcial  duty  where  the  fees  are 
tendered,  the  officer  is  liable  on  his  official  bond.  (Pol.  Code, 
sec.  4332;  County  Government  Act,  sec.  222.)  This  remedy 
to  the  injured  party  necessarily  exists  independently  of  the 
right  of  a  party  beneficially  interested  in  the  performance  of 
an  official  duty  to  compel  the  performance  of  the  same  by  a 
resort  to  the  proceeding  of  mandamus.  We  are  of  the  opinion 
that,  as  against  a  general  demurrer  for  want  of  facts,  the 
complaint  sufficiently  stated  a  cause  of  action  for  damages 
specially  caused  plaintiff  by  the  failure  and  refusal  of  defend- 
ant to  perform  a  ministerial  duty  which  he  was  called  upon 
to  perform  for  the  benefit  of  plaintiff. 

It  is  substantially  alleged  in  the  second  count  of  the  com- 
plaint that  the  defendant  was  at  all  the  times  named  the 
auditor  of  the  city  and  county  of  San  Francisco;  that  ever 
since  January  2, 1901,  one  Howard  Vernon  was  a  stenographer 
of  the  police  court  of  said  city  and  county  under  appoint- 
ment by  the  judges  thereof;  that  during  the  months  of  May, 
June,  July,  and  August,  1903,  said  Vernon  performed  all 
duties  pertaining  to  his  said  position,  and  ''all  conditions  on 
his  part  to  be  performed  to  entitle  him  to  have  his  demand 
against  the  treasury  of  said  city  and  county"  for  two  hun- 
dred dollars  for  each  of  said  months  **  audited  by  said  audi- 
tor"; that  said  auditor  has  "audited"  each  of  said  demands, 
but  did  not  deliver  and  has  not  delivered  any  of  said  demands 
to  said  Vernon;  that  on  June  22,  1904,  in  the  superior  court 
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of  said  city  and  county,  a  judgment  was  duly  given  and 
made,  in  favor  of  plaintiff  and  against  said  Vernon  for 
$395.49,  which  judgment  remains  wholly  unpaid;  that  on 
September  1,  1904,  a  duly  authenticated  transcript  ot  such 
judgment,  accompanied  by  the  affidavit  prescribed  by  section 
710,  was  filed  with  defendant  as  auditor;  that  during  the 
month  of  August,  1904,  said  Vernon  performed  all  the  duties 
pertaining  to  his  said  position  and  '*all  conditions  on  his  part 
to  be  performed  to  entitle  him  to  have  his  demand  against 
the  treasury  ...  for  the  sum  of  two  hundred  ($200)  dollars 
audited  by  said  auditor,'*  and  that  the  auditor  audited  the 
same  for  said  amount,  ''and  after  the  filing  of  the  authenti- 
cated transcript  of  judgment  and  affidavit"  hereinbefore  re- 
ferred to,  delivered  the  demand  so  audited  to  said  Vernon; 
that  at  the  time  said  affidavit  and  said  transcript  of  judgment 
were  filed  with  the  auditor  ''there  was  unpaid  to  said  Howard 
Ve!mon  by  said  city  and  county  of  San  Francisco"  the  sum 
of  one  thousand  dollars  for  services  rendered  by  him  as  such 
stenographer  for  the  months  of  May,  June,  July,  and  August, 
1903,  and  August,  1904;  that  said  defendant  has  refused  and 
failed  to  comply  with  the  demand  of  plaintiff  and  to  draw 
his  warrant  in  favor  of  said  superior  court  for  so  much  of 
said  money  as  would  satisfy  said  judgment;  and  that  "by 
reason  of  the  premises  plaintiff  was  damaged  in  the  sum  of" 
$400.79,  the  amount  due  on  said  judgment.  These  allegations 
sufficiently  make  a  prima  facie  case  as  against  the  general 
demurrer. 

In  regard  to  the  objection  that  it  was  not  alleged  that  the 
demands  of  Vernon  had  been  approved  in  writing  by  the 
police  judges,  it  was  alleged  that  Vernon  had  performed  all 
conditions  on  his  part  to  be  performed  "to  entitle  him  to  have 
his  demand  against  the  treasury  .  .  .  audited  by  said  audi- 
tor," which  sufficiently  implied,  as  against  the  general  de- 
murrer, the  presentation  of  a  demand  in  proper  form  to  be 
audited  by  the  auditor. 

The  objection  that  it  does  not  appear  in  the  complaint  that 
the  authenticated  transcript  was  filed  subsequent  to  the 
auditing  by  the  auditor  is  immaterial.  It  is  undoubtedly  true 
that  the  judgment  creditor  can  obtain  under  section  710,  Code 
of  Civil  Procedure,  only  such  money  as  "is  owing  to  the 
judgment  debtor"  at  the  time  of  the  filing  of  the  authenti- 


Digitized  by  VjOOQIC 


446  Payne  v.  Baehb.  [153  Cal. 

cated  transcript  of  judgment  and  aflBdavit,  but  money  may  be 
so  "owing"  although  the  demand  therefor  has  not  been 
audited.  It  is  sufficient  for  all  the  purposes  of  this  section 
that  the  claim  of  the  judgment  debtor  against  the  city  and 
county  has  fully  accrued  at  the  time  of  the  filing  of  the  tran- 
script, etc.,  and  that  nothing  remains  to  be  done  to  entitle 
him  to  the  money  except  the  presentation  of  a  proper  demand 
therefor,  and  the  approval  of  the  same  by  the  auditor.  The 
auditor  is,  of  course,  not  required  to  do  anything  in  the  way 
of  drawing  his  warrant  until  after  audit,  but  when  finally  the 
demand  is  audited  and  ready  for  payment,  the  transcript  of 
judgment  previously  filed  is  sufficient  to  cover  the  audited 
claim  to  the  extent  that  it  had  accrued  at  the  time  of  such 
filing.  The  delivery  of  the  audited  claim  to  the  person  entitled 
thereto  may,  and  generally  does,  immediately  follow  the  audit- 
ing, and  a  construction  of  section  710  which  would  require 
the  transcript  of  judgment  to  be  filed  after  audit  and  before 
delivery  would  practically  nullify  the  remedy  sought  to  be 
granted  judgment  creditors  thereby. 

The  allegations  sufficiently  showed  as  against  the  general 
demurrer  that  there  was  one  thousand  dollars  '*  owing  to  the 
judgment  debtor''  from  the  city  and  county  at  the  time  of 
the  filing  of  the  transcript  of  judgment  and  affidavit. 

It  was  not  necessary  in  order  to  show  damage  to  plaintiff 
that  the  complaint  should  allege  that  the  moneys  owing  to 
Vernon  from  the  city  and  county  were  in  whole  or  in  part 
not  exempt  from  execution.  It  was  alleged  in  terms  that 
plaintiff  was  damaged  in  the  sum  of  $400.79  by  the  failure 
of  the  auditor  to  perform  the  duty  incumbent  on  him  in  the 
matter  of  plaintiff's  claim,  which  sufficiently  tendered  an  issue 
as  to  damage  and  the  amount  thereof.  If  the  circumstances 
were  such  as  to  exempt  all  or  any  portion  of  this  money  from 
execution,  so  that  plaintiff  would  not  have  been  able  to  obtain 
the  amount  due  him  on  the  judgment  from  the  money  that 
would  have  come  into  the  possession  of  the  court  if  the  auditor 
had  done  his  duty,  that  was,  at  most,  a  matter  for  the  defend- 
ant to  show  on  the  issue  of  damage. 

We  have  now  discussed  all  the  objections  urged  by  defend- 
ants under  the  general  demurrer  for  want  of  facts,  which  are 
applicable  to  the  second  count.  There  is  an  additional  objec- 
tion applicable  only  to  the  first  count.     The  judgment  upon 
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which  the  claim  set  forth  in  that  count  was  based  was  rendered 
in  the  year  1901,  which  was  prior  to  the  enactment  of  section 
710,  Code  of  Civil  Procedure,  and  it  is  claimed  that  the  section 
has  no  application  to  judgments  rendered  prior  to  its  enact- 
ment. It  is  not  necessary  to  consider  this  contention  for  the 
purposes  of  this  appeal,  for  if  the  demurrer  was  improperly 
sustained  as  to  the  second  count,  the  judgment  must  be 
reversed,  and  as  the  second  count  is  apparently  based  on  a 
later  judgment  obtained  in  an  action  given  in  1901,  the  ques- 
tion may  be  immaterial  in  any  further  proceedings  in  this 
case. 

The  demurrer  on  the  ground  of  uncertainty  was  not  well 
taken  in  so  far  as  the  second  count  was  concerned. 

Conceding  that  it  was  necessary  that  the  demand  of  Vernon 
against  the  city  and  county  should  have  been  approved  by 
the  police  judges  of  the  city  and  county  before  it  could  be 
audited  by  the  auditor,  it  was  not  necessary  that  the  demand 
of  plaintiff,  Payne,  should  be  approved  by  said  police  judges, 
and  a  specification  of  uncertainty  in  this  regard  is  immaterial. 

It  was  not  essential  to  a  cause  of  action  in  favor  of  plaintiff 
against  the  auditor  for  damages  that  he  should  have  made  any 
demand  on  the  auditor,  other  than  the  demand  embraced  in 
the  filing  of  the  authenticated  transcript  of  judgment  and  affi- 
davit provided  for  by  section  710  of  the  Code  of  Civil  Pro- 
cedure, which  affidavit  in  terms  stated  that  the  creditor  desired 
to  avail  himself  of  the  provisions  of  this  section. 

As  we  have  seen,  such  a  demand  will  cover  moneys  *' owing" 
to  the  judgment  debtor  at  the  time  of  the  filing,  although  the 
claim  therefor  has  not  as  yet  been  audited. 

It  does  clearly  appear  in  the  complaint  that  the  demand  of 
Vernon  was  audited  prior  to  the  commencement  of  the  action. 
This  disposes  of  all  objections  on  the  ground  of  uncertainty 
which  were  applicable  to  the  second  count.  Specifications  of 
ambiguity  and  unintelligibility  were  the  same  as  those  of 
uncertainty,  and  none  of  them  was  well  taken. 

It  thus  appears  that  the  demurrer  should  have  been  over- 
ruled, at  least  so  far  as  the  second  count  is  concerned.  It  is, 
therefore,  unnecessary  to  consider  the  contention  of  appellant 
that  even  if  the  demurrer  was  good,  the  trial  court  erred  in 
sustaining  it  without  leave  to  plaintiff  to  amend.  It  is  proper, 
however,  to  state  that  unless  it  be  clear  to  a  trial  court  that 
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a  defective  complaint  cannot  be  amended  so  as  to  obviate  the 
objections  made  thereto,  a  plaintiff  desiring  it  should  be 
allowed  reasonable  opportunity  to  so  amend.  (See  Schaahe 
V.  Eagle  etc.  Can.  Co.,  135  CaL  480,  [63  Pac.  1025,  67  Pac. 
759].) 

The  judgment  is  reversed  wid  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  the  views  herein 
expressed. 

Shaw,  J.,  SlosSy  J.,  Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


[S.  F.  No.  4716.    Department  One.— April  29,  1908.] 

GEORGE  W.  SCHELL,  Appellant,  v.  A.  W.  GAMBLE  et  aL, 

Bespondenta. 

PaiLUDULENT   CONVEYANCE — ^FUTUEB  CREDITOES — ^DEED  OF  GlTT. — A   deed 

of  gift  may  be  void  because  made  with  intent  to  enable  the  grantor 
to  defraud  future  creditors,  but  to  be  so,  it  must  be  fraudulent  in 
its  inception,  made  with  the  specific  intent  to  defraud  future 
creditors. 

Id. — Fraudulent  Intent  Question  or  Fact. — ^The  question  of  such 
fraudulent  intent  as  to  future  creditors  is  one  of  fact  and  not  of 
law,  and  the  burden  of  proof  is  upon  the  complaining  creditor  to 
show  that  the  conveyance  was  made  with  such  intent. 

Id. — Conflict  of  Evidence — Where  the  evidence  is  conflicting  as  to 
whether  a  deed  of  gift  was  executed  in  fraud  of  future  creditors, 
a  finding  upholding  the  deed  will  not  be  disturbed. 

APPEAL  from  an  order  of  the  Superior  Court  of  Contra 
Costa  County  refusing  a  new  trial.    William  S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

D.  W.  Burchard,  and  R.  H.  Latimer,  for  Appellant 

M.  A.  Jones,  for  Respondents. 

ANQELLOTTI,  J. — This  is  an  appeal  from  an  order  deny- 
ing plaintiff's  motion  for  a  new  trial.  The  action  was  insti- 
tuted September  15,  1902,  by  a  judgment  creditor  of  defend- 
ant A.  W.  Gamble,  to  subject  certain  real  property  in  Santa 
Cruz  and  Contra  Costa  counties,  standing  of  record  in  the 
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name  of  defendant  W.  H.  Gamble,  son  of  defendant  A.  W. 
Gamble,  to  execution  upon  the  judgment  of  plaintiff,  upon 
the  ground  as  to  the  Santa  Cruz  property,  that  a  conveyance 
thereof  by  the  father  to  the  son,  made  July  20,  1893,  was 
made  with  intent  to  defraud  certain  designated  creditors  and 
is  void,  and  upon  the  ground  as  to  the  Contra  Costa  property, 
that  the  same  is  in  fact  the  property  of  A.  W.  Gamble,  pur- 
chased by  him  in  November,  1898,  and  that  the  legal  title 
thereto  was  at  the  time  of  the  purchase  caused  by  said  A.  W. 
Gamble  to  be  placed  in  his  son,  with  the  intent  and  for  the 
purpose  of  defrauding  said  creditors. 

The  principal  contention  of  appellant  is  that  the  findings 
of  the  trial  court  in  favor  of  defendants  upon  these  matters 
are  not  suflSciently  supported  by  the  evidence.  This  conten- 
tion cannot  be  upheld. 

First,  as  to  the  Santa  Cruz  property:  The  conveyance  of 
this  property  was  made  by  A.  W.  Gamble  to  his  son  on  July 
20,  1893,  although  the  deed  was  not  recorded  until  July,  1894. 
At  the  time  of  the  execution  of  the  conveyance,  no  one  of 
the  designated  creditors  was  a  creditor  of  A.  W.  Gamble,  and 
the  record  does  not  show  that  he  then  had  any  creditor  at  all. 
The  designated  creditors  were  one  Lasserot,  J.  H.  Skirm,  and 
W.  D.  Storey,  attorneys  at  law,  and  plaintiff.  Lasserot 's  claim 
was  founded  in  tort,  and  none  of  the  acts  upon  which  the 
<5laim  is  based  was  committed  until  December  1,  1893.  Mr. 
Skirm 's  claim  was  for  fifty  dollars  for  legal  services,  rendered 
in  the  year  1894,  he  having  been  retained  in  December,  1893. 
Mr.  Storey's  claim  was  also  for  legal  services,  he  having  been 
first  retained  in  July,  1894.  Plaintiff's  claim  was  for  legal 
services  rendered  under  employment  of  date  March  2,  1898. 
The  record  does  not  show  that,  at  the  time  of  the  execution 
and  delivery  of  the  conveyance,  there  was  any  probability  that 
any  of  these  parties  would  ever  be  a  creditor  of  A.  W.  Gam- 
ble. It  is  true  that  a  deed  of  gift,  which  we  may  assume  this 
deed  to  have  been,  may  be  void  because  made  with  intent  to 
enable  the  grantor  to  defraud  future  creditors.  (See  Bush 
A  Mallett  Co.  v.  Helbing,  134  Cal.  676,  [66  Pac.  967],  and 
Authorities  there  cited.)  But  to  bring  a  case  within  this  rule 
the  deed  must  be  fraudulent  in  its  inception,  made  with  the 
specific  intent  to  defraud  future  creditors.  The  question  of 
such  fraudulent  intent  as  to  such  future  creditors  is  one  of 

CLIU  Cal.— 29 

Digitized  by  VjOOQIC 


450  ScHELL  V.  Gamble.  [153  CaL 

fact  and  not  of  law  (Civ.  Code,  sec.  3442),  and  the  burden  of 
proof  is  upon  the  complaining  creditor  to  show  that  the  con- 
veyance was  made  with  such  intent.  (Biish  &  Mallett  Co.  v^ 
Helbing,  34  Cal.  676,  [66  Pac.  967].)  We  have  carefully 
examined  the  evidence  contained  in  the  record,  and  find  no 
warrant  for  holding  that  there  is  not  therein  substantial  evi-^ 
dence  to  support  the  conclusion  of  the  trial  court  in  this  mat- 
ter so  far  as  the  conveyance  of  the  Santa  Cruz  land  on  July 
20,  1893,  is  concerned.  The  most  that  appellant  can  establish, 
in  this  regard  is  that  there  was  a  substantial  conflict  of  evi> 
dence,  and,  under  the  well-settled  rule,  the  decision  of  the- 
trial  court  is  conclusive. 

Second,  as  to  the  Contra  Costa  property :  The  evidence  wa* 
ample  to  sustain  the  conclusion  of  the  trial  court  that  A.  W^ 
Gamble  never  owned  any  interest  whatever  in  this  property^ 
It  was  acquired  by  W.  H.  Gamble  from  one  Bishop  in  the 
year  1898,  apparently  in  exchange  for  certain  property  of 
Mrs.  A.  W.  Gamble,  who  was  the  wife  of  A.  W.  Gamble*  and 
the  mother  of  W.  H.  Gamble,  and  the  assumption  by  the^ 
grantee  of  certain  existing  mortgages  on  the  property.  N(v 
part  of  the  consideration  therefor  came  from  A.  W.  Gamble^ 
It  is  claimed  that  the  real  property  given  by  Mrs.  Gamble  m 
exchange  for  this  property  had  been  fraudulently  conveyed  to- 
her  by  W.  H.  Gamble.  She  acquired  this  property  in  the  year 
1893  by  deed  from  her  husband,  and  there  was  substantial 
evidence  to  the  effect  that  it  was  so  conveyed  to  her  in  pay- 
ment of  a  just  debt  due  her  from  him,  and  without  any  intent 
on  his  part  to  defraud  anybody. 

Other  findings  attacked  are  not  material  in  view  of  our 
conclusion  upon  those  already  discussed. 

Several  alleged  errors  of  law  on  the  part  of  the  trial  court 
in  the  matter  of  the  admission  and  rejection  of  testimony  were 
assigned  in  the  statement  on  motion  for  new  trial,  but  they 
are  noticed  in  appellant's  brief  only  by  a  general  statement 
that  all  of  them  were  valid  and  well  taken.  We  have,  how- 
ever, examined  them,  and  find  nothing  therein  of  sufficient 
importance  to  warrant  a  reversal,  even  if  any  of  them  waa. 
technically  erroneous. 

The  order  denying  a  new  trial  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 
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[S.  F.  No.  4674.     Department  One.— April  29,  1908.] 

FRANK  COREA,  Respondent,  v.  BERNARDO  HIGUERA 
et  al..  Appellants. 

Way  of  Necessity — ^Elements  Essential  to  Existence  of  Bight. — 
A  right  of  way  of  necessity  does  not  exist  except  in  cases  of  strict 
necessity.  That  a  way  over  the  grantee's  land  is  too  steep,  or  too 
narrow,  or  that  other  and  like  difficulties  exist,  does  not  alter  the 
case,  and  it  is  only  when  there  is  no  way  through  his  own  land  that 
a  grantee  can  claim  a  right  over  that  of  his  grantor.  It  must  also 
appear  that  the  grantee  has  no  other  way. 

Id. — Right  of  Way  Passes  with  Land. — A  right  of  way  which  is 
appurtenant  to  land  passes  with  the  transfer  of  the  land. 

Id. — Pleading — Findings — Existence  and  Ownership  of  Right  of 
Way. — An  allegation  in  a  complaint  to  establish  the  plaintiff's  title 
to  a  designated  right  of  way,  to  the  effect  that  he  is  the  owner 
of  such  right  of  way  over  the  defendants'  land,  and  that  such 
easement  is  appurtenant  to  his  land,  is  a  sufficient  averment  of  the 
ultimate  fact  of  the  existence  of  the  right  of  way  and  of  his 
ownership,  and  findings  in  accordance  therewith  are  sufficient  to 
support  a  judgment  in  favor  of  the  plaintiff  declaring  him  to  be 
the  owner  of  the  right  of  way,  and  enjoining  its  obstruction. 

Id. — Appeal  fbom  Judgment — Findings  of  Ultimate  and  Probative 
Facts. — ^Upon  an  appeal  on  the  judgment-roll  alone,  a  judgment 
based  upon  allegations  and  findings  of  suflScient  ultimate  facts  can- 
not be  successfully  assailed  merely  because  the  complaint  and  the 
findings  contain  in  addition  a  showing  of  probative  facts  which, 
taken  alone,  might  not  support  the  judgment. 

Id. — ^Ultimate  When  Controlled  by  Probative  Facts. — Findings  of 
probative  facts  can  be  used  to  overcome  an  express  finding  of  the 
ultimate  fact  only  where  the  probative  facts  found  are  inconsistent 
with  the  ultimate  fact  found,  or  where  it  appears  that  the  trial 
court  made  the  alleged  finding  of  ultimate  fact  simply  as  a  conclu- 
sion from  the  i>articular  facts  found. 

Pleadings — Complaint — Statute  of  Limitations. — A  demurrer  to  a 
complaint,  on  the  ground  that  the  plaintiff's  cause  of  action  is 
barred  by  the  statute  of  limitations  is  not  good  unless  the  complaint 
affirmatively  shows  that  the  statutory  period  has  run  since  the 
accrual  of  the  cause  of  action. 

Id. — Date  of  Obstruciton  op  Way. — In  an  action  to  establish  the 
plaintiff's  title  to  a  right  of  way  and  to  enjoin  its  obstruction  by 
the  defendant,  a  demurrer  to  the  complaint  on  the  ground  that  the 
cause  of  action  is  barred  by  the  statute  of  limitations  should  not 
be  sustained,  where  the  complaint  fails  to  show  when  the  defend- 
ants first  obstructed  the  road  or  interfered  with  plaintiff's  use  of  it. 
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Id. — Extinguishment  op  Eight  of  Way. — If  plaintiflTs  right  of  waj 
was  extinguished  by  disuse,  and  such  extinguishment  did  not  appear 
on  the  face  of  the  complaint,  the  fact,  if  it  existed,  was  matter  of 
defense  to  be  set  up  in  the  answer  and  proved  by  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    A.  L.  Rhodes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  Clark,  for  Appellants. 

W.  H.  Johnson,  for  Respondent. 

SLOSS,  J. — The  complaint  in  this  action  alleges  that  on 
November  2,  1894,  the  defendant  Bernardo  Higuera  was  the 
owner  of  lot  7  ,of  the  Higuera  Rancho.  On  that  day  the 
defendants  conveyed  a  portion  of  said  lot  to  John  Freitas,  one 
of  the  boundaries  of  the  tract  conveyed  being  described  as 
the  center  of  the  Higuera  Ranch  road,  a  road  connecting  with 
the  county  road.  Thereafter  Freitas  died,  and  in  1897  the 
executors  of  his  will,  pursuant  to  a  probate  sale  duly  author- 
ized and  confirmed  by  the  superior  court,  conveyed  the  land 
so  acquired  by  their  testator  to  the  plaintiff,  who  has  ever 
since  been  the  owner  and  in  possession  thereof.  At  all  the 
times  mentioned  there  had  been  a  road,  leading  from  the  land 
conveyed  to  Freitas,  across  the  remaining  portion  of  lot  7, 
to  the  Higuera  Ranch  road.  The  road  which  thus  traversed 
lot  7  was  used  by  defendants  prior  to  their  conveyance  to 
Freitas,  and  at  the  time  of  the  latter 's  purchase,  was  open, 
laid  out,  and  used,  as  a  means  of  ingress  and  egress  to  and 
from  the  land  conveyed,  **and  was  the  only  road  so  laid  out 
and  open  by  which  said  place  could  be  reached  by  team;  and 
...  the  said  road  was  and  had  been  appurtenant  to  said 
lands."  The  defendants  claim  to  be  the  exclusive  owners  of 
said  road  and  have  obstructed  it.  It  is  alleged  that  plaintiff 
is  the  owner  of  and  entitled  to  said  right  of  way. 

A  demurrer  to  the  complaint  having  been  overruled,  the 
defendants  answered,  denying  the  allegations  of  the  complaint 
regarding  the  existence  of  the  road  in  question;  denying  that 
said  alleged  road  was  open,  laid  out,  or  used,  at  the  time  of 
Freitas'  purchase,  or  that  of  plamtiff,  or  that  it  waa  the  only 
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road  by  which  said  place  could  be  reached  by  team.  The 
answer  denies,  further,  that  the  road  was  or  is  appurtenant 
to  the  land  of  plaintiff,  or  that  plaintiff  is  the  owner  of  any 
right  of  way  over  defendants'  lands.  By  way  of  afSrmative 
defense  it  is  alleged  that  the  land  conveyed  to  Preitas  and 
subsequently  to  plaintiff  was  at  all  times  bounded  on  one 
side  by  the  main  Higuera  Ranch  roa4,  by  which  the  plaintiff 
and  his  predecessors  had  access  to  and  from  his  lands  to  the 
county  roads.  There  is  a  further  averment  that  any  use 
which  plaintiff  or  Freitas  may  have  made  of  the  road  over 
defendants'  lands  was  solely  by  the  permission  of  the 
defendants. 

The  court  finds  that  at  the  times  of  the  conveyances  to 
Preitas  and  to  plaintiff,  there  had  been  and  was,  leading  from 
the  land  so  conveyed,  across  the  remaining  portion  of  lot  7,  a 
road  used  by  the  defendants  prior  to  their  conveyance,  with 
the  lands  conveyed  to  Freitas.  This  road  is  found  to  have  been 
open,  laid  out,  and  used,  as  a  means  of  ingress  or  egress  to 
said  lands,  and  was  the  only  road  so  laid  out  and  open  by 
which  said  lands  could  be  reached  by  team.  Said  road  was, 
at  the  time  of  P'reitas's  purchase,  appurtenant  to  said  lands 
and  passed  with  the  same.  It  was  appurtenant  to  said  lands 
at  the  time  plaintiff  purchased,  and  passed  to  him  as  appur- 
tenant thereto.  There  is  a  finding  that  plaintiff  **is  the  owner 
of  and  entitled  to  said  right  of  way  over  the  lands  of  defend- 
ants to  the  county  road,  to  pass  and  repass  on  foot  and  with 
team."  The  court  further  finds  that  the  lands  of  plaintiff  are 
bounded  on  one  side  by  the  Higuera  Ranch  road,  which  was 
and  is  an  open  traveled  road  leading  to  the  county  road.  Said 
Uiguera  Ranch  road  was  not,  prior  to  the  commencement  of 
this  action,  used  by  plaintiff,  and  plaintiff  **has  not  easy  access 
to  said  Higuera  Ranch  road,  for  any  purpose  to  and  from 
his  own  lands  or  at  all."  It  is  found  **that  plaintiff  is  entitled 
to  the  said  right  of  way,  as  appurtenant,  over  the  lands  of 
defendants,"  and  there  is  a  finding  against  the  allegation  of 
the  answer  that  the  use  of  said  way  by  plaintiff  and  his 
predecessors  was  by  the  permission  of  defendants. 

Upon  these  findings  the  court  entered  a  judgment  declaring 
the  plaintiff  to  be  the  owner  of  the  roadway  described  in  the 
complaint  and  enjoining  the  defendants  from  obstructing  said 
road  or  interfering  with  plaintiff's  use  thereof. 
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The  defendants  appeal  from  the  judgment.  The  evidence  is 
not  before  us,  the  appeal  being  taken  on  the  judgment-roll 
alone. 

The  principal  point  urged  is  that  neither  the  complaint  nor 
the  findings  state  a  case  entitling  the  plaintiff  to  relief. 
Assuming  that  the  plaintiff  claims  a  **way  of  necessity,"  the 
appellants  argue  that  the  facts  alleged  and  found  do  not 
authorize  the  assertion  of  such  right.  This  conclusion  is 
undoubtedly  sound.  The  complaint  shows — as  do  the  findings 
— that  the  land  conveyed  to  plaintiff's  predecessor  was  at  all 
times  bounded  on  one  side  by  the  Higuera  Ranch  road,  which 
connected  with  the  county  roads.  This  circumstance  alone  is 
fatal  to  the  existence  of  a  way  of  necessity.  The  facts  that 
there  was  no  constructed  track  for  teams,  connecting  plaintiff's 
land  with  the  Higuera  Ranch  road,  as  may  be  inferred  from 
the  complaint,  or  that,  as  the  court  finds,  plaintiff  had  not 
**easy  access"  to  that  road,  would  not  entitle  him  to  assert 
a  right  of  way  by  necessity.  **The  right  of  way  from  necessity 
must  be  in  fact  what  the  term  naturally  imports,  and  cannot 
exist  except  in  cases  of  strict  necessity.  .  .  .  That  the  way  over 
his  land  is  too  steep,  or  too  narrow,  or  that  other  and  like 
difSculties  exist,  does  not  alter  the  case,  and  it  is  only  when 
there  is  no  way  through  his  own  land  that  a  grantee  can  claim 
a  right  over  that  of  his  grantor.  It  must  also  appear  that 
the  grantee  has  no  other  way."  {Krupp  v.  Curtiss,  71  CaL 
62,  [11  Pac.  879].) 

But,  as  is  pointed  out  by  respondent,  his  right  does  not  rest 
upon  the  claim  of  a  way  of  necessity.  The  complaint  alleges, 
and  the  court  finds,  that  the  right  of  way  here  in  dispute  was, 
at  the  time  of  the  conveyance  to  Preitas,  appurtenant  to  the 
land  conveyed.  It  is  also  alleged  and  found  that  the  plaintiff 
is  the  owner  of  said  right  of  way,  which  is  specifically 
described.  If  the  right  of  way  was  appurtenant  to  the  land, 
it  passed  with  the  transfer  of  that  land.  (Civ.  Code,  sec. 
1104.)  What  is  an  appurtenance  is  defined  by  section  662  of 
the  Civil  Code.  The  findings  that  the  plaintiff  was  the  owner 
of  the  way  in  question  and  that  it  did  constitute  such  appur- 
tenance are  findings  of  fact  and  such  findings,  in  the  absence 
of  a  claim  that  they  are  not  supported  by  the  evidence,  neces- 
sarily lead  to  the  conclusion  that  plaintiff  was  entitled  to  judg- 
ment.   An  easement  is  real  property,  and  an  allegation  that 
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plaintiflf  is  the  owner  of  specific  real  property,  has  always,  in 
this  state,  been  regarded  as  an  averment  of  an  ultimate  fact, 
not  of  a  conclusion  of  law.  {Payiie  v.  Treadwell,  16  Cal.  220; 
Haight  v.  Green,  19  Cal.  117;  Gai^ood  v.  Hastings,  38  Cal. 
218;  Johnson  v.  Vance,  86  Cal.  130,  [24  Pac.  863] ;  Haggin  v. 
Kclhj,  136  Ca).  483,  [69  Pac.  140].)  An  averment  that  a  cer- 
tain  road  or  street  is  a  public  highway  is  a  statement  of  a 
fact  {Bequeite  v.  Patterson,  104  Cal.  282,  [37  Pac.  917] ;  Peo- 
ple V.  McCue,  150  Cal.  195,  [88  Pac.  899],  and  we  see  no 
reason  why  an  allegation  that  the  plaintiflf  is  the  owner  of  a 
-described  right  of  way  or  other  easement  over  defendant's 
land,  and  that  such  easement  is  appurtenant  to  plaintiff's  land, 
should  not  be  regarded  as  a  suflScient  statement  of  the  ultimate 
facts  to  be  established.  Such  allegations  have  been  held  to  be 
"SuflScient  in  other  jurisdictions  (Whaley  v.  Stevens,  27  S.  C. 
549,  [4  S.  E.  145] ;  Hall  v.  Hedrick,  125  Ind.  326,  [25  N.  E. 
350] ;  and  we  are  cited  to  no  authority  in  support  of  the 
•contention  that  they  set  forth  merely  conclusions  of  law. 

The  appellants  argue,  however,  that  the  specific  facts  alleged 
and  found  are  insufficient  to  show  the  existence  of  a  right  of 
way  appurtenant  to  the  land  conveyed.  But,  if  we  assume 
this  to  be  true,  the  appellants  would  not  be  helped.  The 
facts  stated  regarding  the  use  of  the  way  prior  to  the  convey- 
ance to  Freitas  are  merely  probative  facts,  and  if  not  incon- 
sistent with  the  findings  of  ultimate  facts,  cannot  affect  those 
findings.  This  subject  was  fully  considered  by  this  court  in 
People  V.  McCue,  150  Cal.  195,  [88  Pac.  899].  Upon  a  careful 
review  of  the  authorities,  it  was  there  declared  that  upon  an 
appeal  on  the  judgment-roll  alone,  a  judgment  based  upon 
allegations  and  findings  of  sufficient  ultimate  facts  cannot  be 
successfully  assailed  merely  because  the  complaint  and  the 
findings  contain  in  addition  a  showing  of  probative  facts  which, 
taken  alone,  might  not  support  the  judgment.  The  findings 
of  probative  facts  can  be  used  to  overcome  an  express  finding 
of  the  ultimate  fact  only  where  the  probative  facts  found  arc 
inconsistent  with  the  ultimate  fact  found,  or  where  it  appears 
that  the  trial  court  made  the  alleged  finding  of  ultimate  fact 
simply  as  a  conclusion  from  the  particular  facts  found.  These 
conditions  do  not  exist  here.  The  averments  and  findings 
regarding  the  use  of  the  road  prior  to  the  conveyance  to 
Freitas,  if  they  are  not  sufficient  to  establish  the  existence  of 
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a  right  of  way  as  appurtenant,  are  in  no  way  inconsistent  with 
such  right.  Nor  is  there  anything  on  the  face  of  the  findings 
to  show  that  the  court  treated  the  finding  that  the  right  of 
way  was  appurtenant  or  the  further  finding  that  plaintiff  was 
the  owner  of  such  way  as  mere  conclusions  following  from 
other  facts  found.  The  findings  of  these  ultimate  facts  are 
separate  and  independent. 

Appellants  urge  that  plaintiff's  cause  of  action  is  barred 
by  the  statute  of  limitations,  and  that  their  demurrer,  which 
specified  this  ground,  should  have  been  sustained.  A  demurrer 
on  this  ground  is  not  good  unless  the  complaint  affirmatively 
shows  that  the  statutory  period  has  run  since  the  accrual  of 
the  cause  of  action  {Wise  v.  Hogan,  77  Cal.  184,  [19  Pac.  278] ; 
Williams  v.  Bergin,  116  Cal.  56,  [47  Pac.  877]).  The  com- 
plaint here  does  not  show  when  the  defendants  first  obstructed 
the  road  or  interfered  with  plaintiff's  use  of  it.  If,  as  is  sug- 
gested by  appellants,  plaintiff's  right  was  extinguished  by 
disuse  (Civ.  Code,  sec.  811)  such  extinguishment  did  not 
appear  on  the  face  of  the  complaint,  and,  if  it  existed,  was 
matter  of  defense  to  be  averred  and  proved  by  the  defendants. 

There  are  no  other  points  requiring  notice. 

The  judgment  is  affirmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 


[S.  F.  No.  4563.     Department  One.—April  29,  1908.] 

MARSHALL  W.   GROOM,  Appellant,  v.  FRED.  BANGS, 

Respondent. 

Action  foe  Death  of  Wife — Malpeacticb  of  Physician — Pleading — 
Heirship  of  Husband. — In  an  action  by  a  husband  to  recover  dam- 
ages for  the  death  of  his  wife,  alleged  to  have  been  caused  by  the 
negligent  malpractice  of  the  defendant  as  her  physician,  the  com- 
plaint need  not  expressly  aver  that  the  husband  is  the  heir  of 
his  deceased  wife,  where  it  is  alleged  that  she  was  his  wife  at 
the  time  of  her  death. 

Id. — Cbetaintt  of  Cause  of  Action. — The  cause  of  action  is  not  uncer- 
tain. It  is  neither  for  injury  to  the  wife  nor  to  the  husband  in 
her  lifetime;  but  is  one  cause  of  action  only  for  damages  to  the 
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husband  as  heir  of  the  wife,  for  a  negligent  injury  causing  her 
death. 

Id. — Amended  and  Supplemental  Complaint — New  Cause  op  Acjtion 
— ^Discontinuance — ^Demurbeb  without  Objections — Appeabance 
. — Waiveb  of  Ibbbqulabity. — Where  the  original  complaint  was  by 
husband  and  wife  for  damages  for  bodily  pain  and  injury  caused 
by  the  alleged  negligent  and  unskillful  treatment  of  her  by  the 
defendant;  and  an  amended  and  supplemental  complaint  stated  a 
new  cause  of  action  by  the  husband  alone  for  the  negligent  and 
unskillful  treatment  of  the  defendant  causing  her  death,  the  filing 
of  the  same,  was,  in  effect,  a  discontinuance  of  the  former  action, 
and  the  beginning  of  a  new  action  for  a  new  cause.  Where  the 
defendant,  without  objection,  appeared  to  the  new  cause  of  action, 
and  demurred  to  the  new  pleading,  the  irregularity  in  the  mode 
of  the  procedure  was  waived;  and  objection  thereto  cannot  be 
urged  upon  appeal  for  the  first  time.  * 

Id. — SuBvivoRSHip  OF  Obiginal  Cause  op  Action— Immatebial  Ques- 
tion.— The  question  whether  or  not  the  original  cause  of  action 
survived  to  the  husband  on  the  death  of  the  wife  is  immaterial 
The  original  complaint  was  not  before  the  court,  and  the  sufficiency 
of  the  amended  complaint  upon  demurrer,  as  to  the  right  of  the 
plaintiff  to  maintain  the  cause  of  action  therein  stated,  is  to  be 
determined  solely  by  its  own  allegations  without  reference  to  those 
in  the  original  complaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    A.  L.  Rhodes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  P.  Veuve,  and  L.  B.  Archer,  for  Appellant. 

Samuel  G.  Tompkins,  for  Respondent. 

SHAW,  J. — This  is  an  appeal  from  a  judgment  after  an 
order  sustaining  a  demurrer  to  the  complaint. 

The  complaint  demurred  to  purports  to  state  a  cause  of  ac- 
tion in  favor  of  Marshall  W.  Groom  to  recover  damages 
alleged  to  have  been  sustained  by  him  from  the  death  of 
Hattie  L.  Groom,  his  wife.  It  alleges  that  she  was,  at  all 
the  times  mentioned,  his  wife,  that  the  defendant,  a  licensed 
physician,  was  employed  by  plaintiff  to  treat  her,  that  she 
was  thereupon  placed  under  his  care  and  that  he  was  negli- 
gent, careless,  ignorant,  and  unskillful,  that  in  consequence 
of   his   ignorant,   unskillful,    negligent,    and    careless   treat- 
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ment  of  her,  the  particulars  whereof  are  set  forth  at  length, 
she  died,  and  that  by  reason  of  said  negligent  and  wrongful 
acts  resulting  in  her  death  the  plaintiff  has  suffered  damage 
in  the  amount  of  twenty-five  thousand  dollars.  We  cannot 
discern  wherein  the  complaint  lacks  in  the  averments  essen- 
tial to  a  good  cause  of  action  by  the  husband,  as  an  heir  of  the 
wife,  for  damages  accruing  by  reason  of  her  death  occasioned 
by  the  wrongful  act  or  neglect  of  another,  a  right  of  action 
expressly  given  by  section  377  of  the  Code  of  Civil  Procedure. 
It  was  not  necessary  to  expressly  allege  that  he  was  her  heir. 
It  is  alleged  that  she  was  his  wife  at  the  time  of  her  death, 
and  as  surviving  husband,  he  would,  under  any  ordinary 
circumstances,  be  her  heir.  {Knott  v.  McOilvray,  124  Cal. 
129,  [56  Pac.  789].)  The  respondent  points  out  no  particular 
wherein  it  is  defective  as  a  cause  of  action  of  that  character. 

One  ground  of  demurrer  was  that  the  complaint  was  uncer- 
tain because  it  could  not  be  ascertained  therefrom  whether 
the  action  was  for  damages  to  the  wife  during  her  lifetime, 
or  for  damages  to  the  husband  resulting  from  injuries  to  the 
wife.  Another  ground  was  that  there  was  a  misjoinder  of 
actions,  in  that  it  stated  a  cause  of  action  for  each  of  the 
above-mentioned  injuries.  The  only  damage  alleged  is  that  to 
the  husband  resulting  from  the  death  of  the  wife.  It  could 
not  be  upheld  as  an  action  for  damages  caused  either  to  the 
husband  or  wife  during  her  lifetime.  There  is  no  such  un- 
certainty, and  but  one  cause  of  action  is  stated,  namely,  an 
action  for  damages  to  the  husband  as  an  heir  of  the  wife,  for 
a  negligent  injury  causing  her  death. 

The  complaint  we  are  here  considering  is  designated  an 
amended  and  supplemental  complaint  and  was  filed  by  leave 
of  court.  The  original  complaint,  also  appearing  in  the 
record,  was  filed  before  the  death  of  the  wife.  In  that  com- 
plaint the  husband  and  wife  were  both  joined  as  plaintiffs 
and  it  stated  a  cause  of  action  for  damages  to  the  wife  from 
bodily  pain  and  injury  suffered  by  her  caused  by  the  alleged 
negligent  and  unskillful  treatment  of  her  by  the  defendant 
The  briefs  discuss  at  length  the  question  whether  or  not  an 
action  of  that  character  survived  to  the  husband  upon  the 
death  of  the  wife.  We  deem  the  question  immaterial.  The 
original  complaint  is  not  before  the  court.  The  suflSciency 
of  the  amended  complaint,  upon  demurrer,  as  to  the  point 
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of  the  right  of  the  plaintiff  to  maintain  the  action,  is  to  be 
determined  solely  by  its  own  allegations,  without  reference  to 
those  of  the  original  complaint.  In  the  new  complaint  neither 
Hattie  L.  Groom,  nor  any  one  representing  her  interest,  is 
joined  as  plaintiff.  The  husband  is  the  sole  plaintiff  therein^ 
he  sues  in  his  own  right  and  he  states  a  cause  of  action  for 
an  injury  to  himself  alone  arising  from  the  death  of  the  wife, 
an  injury  and  cause  of  action  which  did  not  exist  in  her  life- 
time and  which  accrued  only  upon  her  death.  It  is  a  cause  of 
action  entirely  different  from  that  sued  on  in  the  original 
complaint.  The  filing  of  the  amended  and  supplemental 
complaint  was,  in  effect,  a  discontinuance  of  the  previous  ac- 
tion and  the  beginning  of  a  new  action  for  a  new  cause.  This 
method  of  procedure  was  irregular,  but  no  objection  was  made 
upon  that  ground.  On  the  contrary,  the  defendant  appeared 
to  this  new  action  and  demurred  to  the  new  complaint,  thus 
waiving  process  thereon.  The  proper  practice,  if  the  de- 
fendant did  not  wish  to  consent  to  the  mode  of  proceeding, 
was  to  move  to  strike  the  new  complaint  from  the  files  on 
the  ground  that  it  was  not  an  amended  or  supplemental  com- 
plaint, but  stated  a  new  and  different  cause  of  action.  No 
such  motion  was  made.  The  demurrer  does  not  raise  the  point. 
It  is  a  case  in  which  the  court  had  jurisdiction  of  the  subject- 
matter  and  of  the  parties  and  where  no  objection  was 
properly  made  in  the  court  below  to  the  manner  of  procedure 
by  which  the  cause  was  brought  before  that  court.  In  such 
cases  the  objection  cannot  be  made  for  the  first  time  on  appeal. 
{Santa  Barbara  v.Eldred,  95  Cal.  381,  [30  Pac.  562] ;  Power 
V.  Fairbanks,  146  Cal.  613,  [80  Pac.  1075] ;  Hart  v.  CarnalU 
EopUns  Co,,  101  Cal.  163,  [35  Pac.  633];  De  Jarnatt  v. 
Marquez,  132  Cal.  702,  [64  Pac.  1090].) 
The  judgment  is  reversed. 

AngeUotti,  J.,  and  Sloss,  J.,  concurred. 
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[L.  A.  No8.  1973,  1993.    Department  Two.— April  29,  1908.] 

H.  S.  PATTEN  et  al.,  Respondents  and  Appellants,  v. 
PEPPER  HOTEL  COMPANY,  Appellants;  GERMAN 
SAVINGS  AND  LOAN  SOCIETY,  Cross-Complainant, 
Respondent,  and  BARR  REALTY  COJMPANY,  ABBIE 
E.  BARR  et  al.,  Co-Defendants. 

FOBECLOSURE  OP  MORTGAGE  BY  SECOND  PLEDGEES — FlEST  PLEDGEB  MaDE 

Defendant  —  Cross-Complaint  —  Objection  to  Parties  by  Ven- 
dee OP  Mortgagor. — The  second  pledgee  of  a  note  and  mortgage, 
thoiigh  not  the  holder  thereof,  has  such  ah  interest  therein  as  entitles 
him  to  foreclose  the  same,  where  the  first  pledgee  who  is  the 
holder  thereof  is  made  a  party  to  the  action.  The  grantee  of  the 
mortgagor  is  not  entitled  to  object  that  the  first  pledgee  is  made 
a  party  defendant  and  not  joined  as  co-plaintiff.  But  such  objec- 
tion is  obviated  where  the  first  pledgee  files  a  cross-complaint  to 
foreclose  the  mortgage,  thus  virtually  imiting  in  the  foreclosure. 

Id. — Exercise  op  Option  by  Holder  to  Declare  Principal  Sum  Due — 
Bight  op  Second  Pledgee  to  Foreclose — Inurement  op  Beneptt. 
— ^Where  the  first  pledgee  as  holder  of  the  note  and  mortgage,  has 
exercised  an  option  given  in  the  mortgage  to  declare  the  principal 
sum  due  for  non-payment  of  interest,  the  exercise  thereof  inures 
to  the  benefit  of  the  second  pledgee  of  the  note  and  mortgage  as 
plaintiff,  and  an  allegation  made  in  the  complaint  that  such  option 
has  been  exercised  by  the  first  pledgee,  as  holder,  entitles  the 
plaintiff  to  claim  such  option  by  suing  to  foreclose  the  mortgage. 

Id. — Time  op  Election  by  Holder  op  Note — Pleading — Admissions — 
Finding  Unnecessary. — Where  both  the  complaint  of  the  plaintiff, 
and  the  cross-complaint  of  defendant  bank  as  holder,  each  avers 
that  because  of  default  in  the  payment  of  the  interest  on  the  mort- 
gage note  they  had  both  elected  to  exercise  the  option  provided  for 
therein,  and  had  declared  the  whole  of  said  note  due  and  payable, 
and  such  averments  are  admitted  by  failure  to  deny  them  specifi- 
cally, no  finding  was  required  to  be  made  upon  the  matter  so 
admitted. 

Id. — Tender  op  Interest  Subsequent  to  Exercise  op  Option. — Tender 
of  interest  subsequent  to  the  exercise  of  the  option  could  not  affect 
such  exercise,  or  raise  any  issue  thereon. 

Id. — Consideration  op  Note  and  Mortgage — Attack  by  Vendee  of 
Mortgagor. — Where  the  maker  of  the  note  and  mortgage  was  not 
a  party  to  the  action  to  foreclose  the  mortgage  against  his  grantee, 
who  as  part  of  the  purchase  price  assumed  payment  of  the  indebted- 
ness to  the  pledgees,  such  grantee  cannot  as  against  them  assail  thd 
note  and  mortgage  for  want  of  original  consideration. 
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Id. — ^Attobnby'8  Pkes  on  FoMCLOsuwfr— Discbetion. — The  amount  to 
be  allowed  as  attorney's  fees  on  the  foreelosore  of  a  mortgage, 
rests  peculiarly  in  the  discretion  of  the  court. 

Id. — Basis  of  Award  of  Fees. — The  extent  of  the  responsibility  which 
an  attorney  assumes  by  reason  of  the  amount  involved  in  the 
foreclosure  proceedings  which  he  is  conducting,  and  his  actual 
services  therein  are  to  be  considered,  for  the  purpose  of  fixing  the 
compensation. 

APPEAL  from  a  judgment  of  the  Superior  Couri;  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Percy  B.  Lloyd,  for  Plaintiffs,  Respondents  and  Appel- 
lants. 

E.  C.  Bower,  and  Enoch  Pepper,  for  Pepper  Hotel  Com- 
pany, Appellant 

W.  B.  Mathews,  for  German-American  Savings  Bank,  Re- 
spondent. 

L0RI6AN,  J. — This  action  was  brought  by  the  plaintiflfs 
as  second  assignees  and  pledgees  of  a  note  and  mortgage  to 
foreclose  said  mortgage. 

The  complaint  alleged  that  on  August  25,  1903,  Coonrod 
Smith  (not  a  party  to  the  action)  executed  to  the  defendant 
Abbie  E.  Barr  a  promissory  note  for  sixty  thousand  dollars 
payable  five  years  after  its  date  and  to  secure  its  payment 
also  executed  a  mortgage  in  her  favor  on  the  property  de- 
scribed in  the  complaint.  The  note  set  forth  in  the  complaint 
provided  for  the  payment  of  interest  quarterly  and  contained 
an  option  in  favor  of  the  holder  of  the  same  to  declare  the 
whole  principal  and  interest  due  in  case  of  default  in  payment 
of  the  interest.  It  is  then  alleged  that  subsequent  to  the  ex- 
ecution of  said  note  and  mortgage,  said  defendant  Abbie  E. 
Barr  made  two  assignments  thereof,  in  pledge  however,  one 
to  secure  the  pajrment  of  an  indebtedness  then  owing  by  the 
defendant  Barr  Realty  Company  to  the  defendant  German- 
American  Savings  Bank  on  the  promissory  note  of  said  com- 
pany in  the  sum  of  thirty-five  thousand  dollars,  the  other 
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assignment  being  in  pledge  to  secure  an  indebtedness  due  to 
the  plaintiffs  from  the  said  Barr  Realty  Company  in  the  sum 
of  $38,340.60  evidenced  by  a  promissory  note  of  said  realty 
company;  that  said  second  assignment  to  plaintiffs  was  sub- 
ject to  the  pledge  of  said  note  and  mortgage  in  favor  of  the 
defendant  bank;  that  default  in  the  payment  of  the  interest 
due  on  said  promissory  note  of  said  Smith  had  been  made 
and  because  thereof  the  German- American  Savings  Bank,  as 
the  owner  and  holder  of  the  same  had  elected  to  exercise 
the  option  in  said  note  contained  and  declared  the  whole  of 
said  note,  principal  and  interest,  due  and  payable;  that  be- 
cause of  said  default,  the  plaintiffs  also  had  elected  to  declare 
the  whole  of  said  note  executed  by  Smith  due  and  payable. 
It  is  then  alleged  that  the  defendant  Pepper  Hotel  Company^ 
by  mesne  conveyances  since  the  execution  of  said  mortgage 
by  Smith,  had  become  and  was  the  owner  of  the  real  estate 
covered  by  said  mortgage.  The  prayer  was  for  a  foreclosure 
and  sale  of  the  mortgaged  premises;  and  that  the  proceeds 
of  said  sale  be  applied  first  to  the  payment  of  the  note  of  the 
Barr  Realty  Company  to  the  defendant  bank,  and  second, 
for  the  application  of  the  balance  of  the  proceeds  to  the  pay- 
ment of  the  promissory  note  executed  by  said  Realty  Com- 
pany in  favor  of  plaintiffs. 

The  defendant  Pepper  Hotel  Company  demurred  to  the 
complaint,  challenging  the  sufficiency  of  the  facts  stated  to 
warrant  relief  and  asserted  as  a  further  ground  that  there  was 
a  defect  and  misjoinder  of  parties  plaintiff  and  defendant. 
The  demurrer  was  overruled,  and  thereafter  an  answer  and 
cross-complaint  was  filed  by  the  defendant  German-American 
Savings  Bank.  The  answer  admitted  all  the  allegations  of 
the  complaint.  The  cross-complaint  set  up  substantially 
the  same  facts  that  were  contained  in  the  complaint  relative 
to  the  assignment  and  pledge  of  said  Smith  note  to  the  bank 
by  the  defendant  Abbie  E.  Barr  to  secure  payment  of  the 
note  of  the  Barr  Realty  Company;  that  default  in  the  pay- 
ment of  interest  on  both  notes  had  been  made;  that  it  had 
elected  to  exercise  the  option  provided  for  in  the  Smith  note 
and  had  declared  the  whole  of  said  note,  principal  and  in- 
terest, due  and  payable,  and  concluded  with  a  prayer  similar 
to  that  in  the  complaint  for  the  foreclosure  of  the  mortgage 
and  application  of  the  proceeds. 
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The  Pepper  Hotel  Company,  by  its  answer,  as  a  defense  to 
the  claim  of  both  the  plaintiflfs  and  the  cross-complainant 
German-American  Savings  Bank,  averred  that  the  note  and 
mortgage  from  Smith  to  the  defendant  Abbie  E.  Barr  were 
without  consideration  and  that  the  plaintiflfs  and  the  said 
bank  took  their  assignments  thereof  with  notice  of  that  fact. 
By  way  of  a  relief  against  a  foreclosure  of  said  mortgage  it 
was  averred  that  the  Pepper  Hotel  Company  was  willing  and 
able  and  intended  to  pay  the  interest  which  fell  due  on  the 
Smith  note  on  July  12,  1905  (and  for  default  in  the  payment 
of  which  the  option  was  exercised),  but  that  circumstances 
over  which  it  had  no  control  prevented  it  from  so  doing  until 
about  the  20th  of  July,  1905 ;  that  on  said  date  said  hotel  com- 
pany offered  to  pay  the  cross-complainant  bank  all  accrued 
interest  on  said  note  and  that  on  the  25th  of  July,  1905,  a. 
similar  oflfer  was  made  by  the  defendant.  It  was  then  averred 
that  if  a  foreclosure  be  ordered  it  will  entail  great  financial 
sacrifice  on  said  hotel  company  to  meet  the  judgment;  that, 
if  said  note  were  permitted  to  run  to  maturity  according  to 
its  terms,  said  hotel  company  would  meet  the  payments, 
thereof  without  such  great  loss;  that  the  said  mortgaged 
premises  were  ample  security  for  said  debt,  were  worth  the 
sum  of  ninety  thoxisand  dollars,  and  that  cross-complainant  is- 
in  no  danger  of  loss  because  of  insufficient  value  of  said  prop- 
erty. The  prayer  is  that  the  note  and  mortgage  be  declared 
void  for  want  of  consideration,  or  that  if  held  to  be  valid,  and 
a  valid  lien  against  the  property  of  the  hotel  company  that 
said  company  be  relieved  from  the  penalty  of  having  the 
principal  of  said  note  declared  due  and  payable;  that  said 
defendant  cross-complainant  bank  be  required  to  accept 
said  interest  and  that  the  action  be  dismissed. 

The  German- American  Savings  Bank  and  the  Pepper  Hotel 
Company  were  the  only  defendants  who  answered,  the  others, 
making  default. 

The  findings  of  the  court  were  in  favor  of  the  plaintiflfs  and 
the  cross-complainant  bank,  and  a  judgment  decreeing  a  fore- 
closure and  sale  and  application  of  the  proceeds  as  prayed 
for  by  them  was  ordered  entered  thereon.  The  Pepper  Hotel 
Company  appeals  from  said  judgment  and  also  from  an  order 
denying  its  motion  for  a  new  trial. 
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The  plaintiffs  also  appeal  from  that  portion  of  the  judg- 
ment which  allows  them  but  six  hundred  dollars  as  attorney's 
fees. 

Both  appeals  will  be  disposed  of  herein. 

As  to  the  main  appeal  by  the  Pepper  Hotel  Company. 
Several  grounds  are  urged  by  it  for  a  reversal  of  both  the 
judgment  and  the  order,  but  there  are  only  a  few  which  we 
think  merit  consideration. 

It  is  insisted  on  the  appeal  from  the  judgment  that  the 
court  erred  in  overruling  the  demurrer  of  appellant  to 
the  complaint.  Its  position  in  that  respect  is,  first,  that 
plaintiffs  had  no  right  to  bring  the  action  because  not  being 
the  holders  of  the  note  they  could  not  exercise  the  option 
to  declare  the  principal  due  as  it  is  provided  in  the  note  that 
such  option  must  be  exercised  by  the  holder  thereof,  and  that 
the  German-American  Savings  Bank,  and  not  the  plaintiffs, 
had  the  actual  control  and  exercised  dominion  over  said  note 
and  mortgage  as  a  pledge;  second,  that  plaintiffs  and  the 
German-American  Savings  Bank  being  united  in  interest, 
there  was  a  nonjoinder  of  parties  plaintiff  in  not  making  the 
bank  a  plaintiff,  and  a  misjoinder  of  parties  defendant  in 
making  the  bank  a  defendant  without  alleging  that  the  bank 
refused  to  join  as  a  plaintiff.  In  support  of  the  second  point, 
^appellant  cites  section  382  of  the  Code  of  Civil  Procedure. 
While  it  is  true  that  the  plaintiffs  did  not  actually  hold  the 
note  and  mortgage  of  Smith,  they  being  held  by  the  defendant 
bank  as  the  first  assignee  and  pledgee  thereof,  it  is  not  ques- 
tioned but  that  the  plaintiffs  had  such  an  interest  in  said 
note  and  mortgage  as  would  entitle  them  to  maintain  an 
action  for  foreclosure,  but  it  is  insisted  that  the  complaint 
does  not  disclose  a  present  right  to  do  so,  nor  did  the  plaintiffs 
attempt  to  enforce  such  right  by  proper  pleadings,  and  hence 
the  demurrer  should  have  been  sustained  upon  all  the  grounds 
urged.  We  cannot  agree  with  this  view.  From  the  allegations 
in  the  complaint  itself,  it  appears  that  there  is  nothing  in 
the  point  made  by  appellant  that  the  plaintiffs  not  being  the 
holders  of  the  note  could  not  exercise  the  option  to  declare  it 
due.  It  is  alleged  therein,  not  only  that  the  plaintiffs  had 
exercised  the  option,  but  that  the  bank,  the  actual  holder  of 
the  note  when  the  action  was  commenced,  had  also  done  so.  If 
it  be  conceded  that  the  plaintiffs,  not  being  the  holders, 
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■could  not  exercise  the  option,  still  no  question  can  be  made 
but  that  the  bank  could  do  so,  and  that  its  action  in  that  re- 
spect would  inure  to  the  benefit  of  plaintiffs. 

As  to  the  other  point  urged,  of  defect  and  misjoinder  of 
parties.  There  are,  at  least,  two  sufficient  reasons  why  the 
point  is  untenable.  It  will  be  observed  that  the  bank  as  first 
^assignee  of  the  note  and  mortgage  and  the  mortgagee  Abbie 
E.  Barr  were  both  made  parties  to  the  action  as  defendants. 
All  those,  therefore,  who  were  interested  in  enforcing  the  lien 
of  the  mortgage  were  before  the  court  either  as  parties 
plaintiflf  or  defendant.  This  was  all  that  the  appellant,  as 
successor  in  interest  to  the  mortgagor,  could  insist  on.  It 
was  immaterial  to  the  appellant,  as  such  successor,  whether 
the  bank  as  first  assignee  of  the  note  and  mortgage,  was  a 
party  plaintiff  or  defendant.  If  the  bank  did  not  object,  it 
-did  not  lie  with  appellant  as  successor  of  the  mortgagor  to 
raise  the  question.  The  same  point  urged  here  was  before 
the  court  of  appeals  of  New  York  in  Simpson  v.  Satterlee,  64 
N.  Y.  657,  where  the  decision  of  the  supreme  court  in  the  same 
<5ase  (6  Hun,  305)  was  affirmed.  That  action  was  to  fore- 
close a  mortgage  for  four  thousand  dollars  from  the  defend- 
ants Satterlee  to  the  plaintiff's  testator  and  assigned  by  said 
testator  to  the  defendant  Martling  to  secure  payment  of  one 
thousand  dollars.  The  complaint  alleged  the  assignment, 
that  the  debt  for  which  the  mortgage  had  been  pledged  had 
been  unpaid,  and  prayed  that  from  the  proceeds  of  the  sale 
the  amount  thereof  should  first  be  satisfied.  The  defendants 
Satterlee — the  mortgagors — demurred  to  the  complaint  on 
the  ground,  among  others,  that  the  defendant  Martling  should 
have  been  made  a  plaintiff  instead  of  a  defendant.  The  de- 
murrer was  overruled,  and  on  appeal  it  was  held  by  both 
courts  that  while  in  such  actions  the  pledgee  is  a  necessary 
party,  still  as  far  as  the  mortgagor,  or  other  parties  in  interest 
are  concerned,  it  is  immaterial  whether  he  be  made  a  party 
plaintiff  or  defendant;  that  so  long  as  the  assignee  was  a 
party  and  did  not  object  to  his  position  under  the  pleadings, 
the  mortgagor  could  not  raise  the  question.  (See,  also,  Burlin- 
game  v.  Parce,  12  Hun,  149.)  There  is  no  difference  between 
the  case  at  bar  and  the  cases  referred  to  so  far  as  the  prin- 
ciple announced  in  the  latter  is  concerned. 
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Aside  from  this,  however,  and  as  an  additional  reason  why 
the  point  urged  is  untenable,  it  appears  that  after  the  de- 
murrer was  overruled,  the  defendant  German- American  Sav- 
ings Bank  filed  a  cross-complaint  in  which  it  alleged  practi- 
cally the  same  facts  as  were  contained  in  plaintiffs*  com- 
plaint, among  others,  a  default  in  the  payment  of  the  interest 
on  the  sixty  thousand  dollar  note  and  that  it  had  elected  to 
exercise  the  option  contained  therein  of  declaring  the  whole 
amount  due  and  sought  a  foreclosure  of  the  mortgage.  So 
that  in  effect  it  joined  with  the  plaintiffs  in  the  action  to 
foreclose,  and  hence,  if  there  was  any  merit  in  appellant's 
point  as  to  a  defect  or  misjoinder  of  parties,  it  was  sub- 
sequently obviated  by  the  filing  of  the  cross-complaint  in 
which  the  bank  became  a  plaintiff  in  the  case.  A  judgment 
will  not  be  reversed  for  a  ruling  on  demurrer  for  nonjoinder 
or  misjoinder  of  parties  when  it  appears  from  subsequent 
pleadings  that  for  all  intents  and  purposes  of  the  action,  the 
defect  complained  of  has  been  supplied  or  removed. 

Now  as  to  the  appeal  from  the  order  denying  the  motion 
of  appellant  for  a  new  trial.  It  is  insisted,  first,  that  the  court 
erred  in  refusing  to  allow  appellant  to  offer  evidence  with  a 
view  of  showing  that  the  Smith  note  and  mortgage  were  made 
wholly  without  consideration. 

As  heretofore  stated,  Smith,  the  maker  of  the  note  and 
mortgage  was  not  a  party  to  the  action;  nothing  whatever 
was  sought  against  him.  The  attack  upon  the  note  and  mort- 
gage was  sought  to  be  made  by  the  appellant  as  successor  in 
interest  of  Smith  to  the  mortgaged  premises.  Under  the 
conceded  facts  in  the  case,  however,  appellant  had  no  right  to 
make  such  attack.  It  appears  from  the  evidence  that  appellant 
purchased  the  property  mortgaged  from  the  Barr  Realty 
Company,  the  successor  in  interest  of  Smith,  long  after  the 
execution  of  the  note  and  mortgage  by  him,  and  that  as  a 
part  of  the  purchase  price  thereof,  appellant  assumed  the 
payment  of  an  indebtedness  of  one  hundred  and  two  thousand 
dollars ;  that  this  consisted  of  several  amounts  contained  in  a 
certain  schedule  introduced  in  evidence.  From  the  schedule  it 
appeared  that  among  other  items  of  indebtedness  represented 
by  this  one  hundred  and  two  thousand  dollars  so  assumed 
and  to  be  paid  by  appellant,  were  the  sums  due  to  the  bank 
and  the  plaintiffs  on  the  notes  of  the  Barr  Realty  Company 
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to  secure  the  payments  of  which  the  assignments  of  the  sixty- 
thousand-dollar  note  and  mortgage  were  made  by  the  defend- 
ant Abbie  E.  Barr.  It  further  appeared  by  the  terms  of  an 
instrument  executed  between  the  appellant  and  the  said  bank, 
having  reference  to  the  said  two  notes  to  secure  which  the 
assignment  of  the  Smith  note  and  mortgage  had  been  made 
by  the  defendant,  that  it  was  expressly  agreed  by  the  ap- 
pellant that  the  mortgage  should  be  a  lien  on  the  real  prop- 
erty described  therein  as  security  for  the  payment  of  said 
sixty-thousand-dollar  note.  Under  these  conceded  facts  the 
appellant  had  no  right  to  attack  the  note  and  mortgage  of 
Smith  for  want  of  consideration.  It  assumed  the  payment  and 
discharge  of  them  as  part  of  the  purchase  price.  If,  under 
the  circumstances,  the  attack  which  the  appellant  was  at- 
tempting to  make,  were  permitted,  it  would  be  in  effect  to 
hold  that,  notwithstanding,  appellant  as  purchaser  retained 
sixty  thousand  dollars  of  the  purchase  price  of  the  land  under 
an  express  agreement  to  pay  it  to  plaintiffs  and  the  bank 
in  discharge  of  a  note  and  mortgage  on  the  purchased 
premises,  still  it  might  show  that  there  was  no  consideration 
for  said  note  and  mortgage,  and  thus  defeat  the  loan  and  re- 
tain the  money.  This  would  be  clearly  inequitable  and  the 
law  does  not  permit  it  to  be  done.  The  rule  is  that  failure 
or  want  of  consideration  as  between  the  parties  to  a  mort- 
gage cannot  be  set  up  as  a  defense  by  a  purchaser  of  the  lands 
subject  to  the  mortgage  which  is  in  fact  part  of  the  considera- 
tion, whether  he  has  expressly  assumed  the  mortgage  as  a 
part  of  the  purchase  money  or  not.  (Jones  on  Mortgages, 
6th  ed.,  sec.  1491 ;  Pratt  v.  Nixon,  91  Ala.  192,  [8  South.  751]  ; 
Freeman  v.  Auld,  44  N.  Y.  50;  Price  v.  Pollock,  47  Ind.  362.) 

The  next  point  raised  is  as  to  one  of  the  findings  of  the 
court  upon  the  exercise  of  the  option  contained  in  the  note. 
The  court  found  that  the  interest  on  the  sixty-thousand-dol- 
lar note,  which  was  due  on  July  12,  1905,  had  not  been  paid, 
and  that  "on  account  of  such  failure  to  pay  said  interest,  said 
defendant  and  cross-complainant  German-American  Savings 
Bank  and  said  plaintiffs  thereupon  elected  to  declare  and 
did  declare  the  whole  of  the  principal  of  said  $60,000  note 
and  the  interest  thereon  due  and  payable." 

The  appellant  claims  that  the  portion  of  the  finding  which 
we  have  quoted  was  not  sustained  by  the  evidence;  that  the 
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uncontradicted  evidence  shows  that  when  appellant  offered 
to  pay  the  bank  the  interest  on  the  sixty-thousand-dollar  note 
on  July  28,  1905,  (the  bank  having  agreed  that  the  appellant 
might  have  until  the  twelfth  day  of  July,  1905,  to  pay  it,) 
the  option  which  it  was  provided  might  be  exercised  on  de- 
fault of  payment  of  interest  had  not  in  fact  been  exercised. 
But  we  do  not  think  under  the  pleadings  that  this  point  is 
available  to  appellant.  The  complaint  of  plaintiffs  and  the 
cross-complaint  of  the  defendant  bank  alleged  that  because 
of  default  in  the  payment  of  interest  on  said  sixty-thousand- 
dollar  note,  they  had  both  elected  to  exercise  the  option 
provided  for  therein  and  had  declared  the  whole  of  said  note, 
principal,  and  interest  due  and  payable.  These  allegations 
were  not  denied  by  the  appellant,  either  in  its  answer  to  the 
complaint  or  cross-complaint,  so  that  neither  evidence  in 
their  support  nor  finding  upon  them  was  necessary.  As  we 
understand  the  briefs  of  appellant  it  is  not  claimed  that  there 
was  any  specific  denial  of  these  allegations  as  to  the  exercise 
of  the  option.  Its  position  is  that  taking  the  allegations  of 
the  complaint  and  the  cross-complaint  in  connection  with  the 
averments  in  the  answer  of  the  tender  of  interest  to  the  bank 
at  the  dates  therein  alleged,  an  issue  was  raised  as  to  the  right 
of  plaintiffs  and  the  cross-complainant  bank  to  exercise  the 
option  and  was  equivalent  to  a  denial  of  its  exercise  prior 
to  the  tender.  But  this  position  of  appellant  can  only  be 
sustained  upon  the  theory  that  the  allegations  in  the  com- 
plaint and  the  cross-complaint  as  to  the  exercise  of  the  option 
maturing  the  indebtedness  must  be  construed  to  mean  that 
at  the  time  of  and  by  the  filing  the  complaint  and  cross- 
complaint  only  (on  September  5  and  October  5,  1905  re- 
spectively) the  plaintiffs  and  the  cross-complainant  bank 
elected  to  exercise  the  option;  that  these  allegations  do  not 
amount  to  a  statement  that  the  option  had  been  exercised 
prior  to  that  date.  But  the  allegations  in  the  complaint  and 
cross-complaint  are  not  subject  to  that  construction.  In 
Fletcher  v.  Dennison,  101  Cal.  292,  [35  Pac.  868],  an  action 
to  foreclose  a  mortgage,  it  was  alleged  ''that  on  the  failure 
of  the  defendants  to  pay  the  installments  of  interest  which 
by  the  terms  of  said  promissory  note  and  said  indebtedness 
became  and  was  due  on  the  21st  day  of  October,  1902,  the 
plaintiffs  elected  to  declare  and  did  declare  the  said  principal 
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and  the  interest  thereon  due  and  payable."  The  action  was 
brought  some  thirty-nine  days  after  default  in  payment  of 
interest  and  when  the  option  might  have  been  exercised.  A 
general  demurrer  to  the  complaint  was  interposed  and  over- 
ruled. On  appeal  from  the  judgment  by  the  defendants  it 
was  urged  that  the  option  to  declare  the  whole  note  due 
under  the  allegations  of  the  complaint  was  not  exercised  until 
the  filing  of  that  pleading  and  as  the  complaint  was  not  filed 
until  thirty-nine  days  after  the  right  to  exercise  the  option 
had  accrued,  the  plaintiff  had  waited  an  unreasonable  time  and 
hence  had  waived  his  right  to  exercise  the  option.  It  was 
held  by  this  court  that  the  allegation  of  the  complaint  which 
we  have  quoted  "as  against  a  demurrer  was  a  sufficient 
averment  of  election  at  the  time  the  interest  became  due." 
The  allegations  in  the  complaint  and  cross-complaint  as  to 
the  exercise  of  the  option  are  in  no  respect  materially  different 
from  the  allegation  construed  in  the  case  cited.  Here  plain- 
tiffs alleged  that  because  of  default  in  the  payment  of  in- 
terest, plaintiffs  and  the  cross-complainant  bank  have  elected 
to  exercise  the  option  and  have  declared  all  the  indebtedness 
due,  and  under  the  authority  of  the  case  cited  this  was  a 
sufficient  averment  of  the  exercise  of  the  option  at  the  time 
the  interest  became  due  and  when  default  was  made  in  its 
payment.  As  this  was  the  effect  of  the  allegations  it  was  in- 
cumbent upon  the  appellant  in  order  to  raise  an  issue  as  to 
the  exercise  of  such  option  to  deny  the  allegations  as  broadly, 
at  least,  as  they  were  made.  This,  it  is  clear,  it  did  not  do. 
While  it  is  true  that  a  tender  of  interest  by  appellant  prior 
to  the  exercise  of  the  option  provided  for  in  the  note  in  ques- 
tion would,  if  properly  pleaded,  have  defeated  any  right  of 
the  plaintiffs  or  cross-complainant  to  subsequently  elect  for 
that  default  to  exercise  such  option  {Trinity  County  Bank  v. 
Haas,  151  Cal.  553,  [91  Pac.  385],  still  the  answer  here  as 
framed  does  not  present  that  defense;  it  does  not  aver  that 
the  tender  of  interest  was  made  prior  to  the  exercise  of  the 
option.  The  allegations  being,  as  we  have  seen,  a  sufficient 
averment  of  the  election  to  exercise  the  option  at  the  time  de- 
fault was  made  in  the  payment  of  the  interest,  it  is  clear 
that  the  answer  makes  no  denial  of  such  alleged  election  at 
that  time,  nor  do  the  averments  of  tenders  of  interest,  which 
appellant  contends  amounts  to  a  denial  of  the  right  to  ex- 
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ercise  such  option,  have  that  effect.  The  averments  in  the 
answer  are  that  the  appellant  tendered  the  interest  on  the 
20th  of  July,  1905,  and  again  on  the  25th  of  that  month — 
eight  and  thirteen  days  respectively  after  the  interest  fell  due 
and  when  the  right  to  exercise  the  option  accrued.  Such 
avern^ents  clearly  raise  no  issue  upon  the  allegation  of  the 
exercise  of  the  option  as  made  by  the  complaint.  In  fact  they 
show  that  these  tenders  were  subsequent  to  the  exercise  of 
the  option,  which  under  the  allegations  of  the  complaint  must 
be  taken  to  have  been  exercised  as  of  the  date  when  default 
in  the  payment  of  interest  occurred.  It  was  incumbent  on 
the  appellant,  if  it  desired  to  interpose  as  a  defense  the  tender 
of  interest  prior  to  the  option  as  alleged  in  the  complaint  and 
cross-complaint,  to  have  averred  that  such  tenders  were  made 
prior  to  the  alleged  exercise  of  such  option.  No  such  aver- 
ment was  made  and  hence  no  issue  upon  the  subject  was  raised 
by  the  pleading.  There  was  no  necessity  of  introducing 
evidence  upon  an  allegation  which  was  not  denied,  as  it  was 
clearly  unnecessary  for  the  court  to  have  found  upon  it. 

We  now  approach  the  last  point  made  by  the  appellant, 
which  we  think  merits  consideration. 

It  insists  that  the  exercise  of  the  option  provided  for  in  the 
note  imposed  terms  upon  the  appellant  in  the  nature  of  a 
penalty  or  forfeiture  which  should  not  be  enforced  by  a  court 
of  equity  and  from  the  effect  of  which  under  the  evidence  in 
the  case  the  trial  court  should  have  relieved  it. 

As  to  this  contention  it  may  be  said  in  passing  that  it  is 
quite  apparent  from  the  averments  of  the  answer  relating  to 
the  tender  of  the  interest  by  appellant  and  other  averments 
setting  forth  matters  in  excuse  of  its  non-payment,  when  due, 
that  these  averments  were  made  in  support  of  its  prayer  for 
relief  from  the  option  alleged  in  the  complaint  and  cross- 
complaint  to  have  been  exercised  and  were  not  intended  to 
raise  an  issue  as  to  whether  the  exercise  of  the  option  was  in 
fact  made  as  alleged,  which  latter  point  we  have  just  had 
under  consideration.  However,  as  to  the  right  of  appellant 
to  be  relieved  from  what  it  denominates  the  penalty  or  for- 
feiture imposed  under  the  option  provided  for  in  the  note  it 
insists  that  it  should  have  been  accorded  such  relief  under 
the  general  principles  of  equity  and  under  section  3275  of 
the  Civil  Code  which  provides  that  "Whenever,  by  the  terms 
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of  an  obligation,  a  party  thereto  incurs  a  forfeiture,  or  a  loss 
in  the  nature  of  a  forfeiture,  by  reason  of  his  failure  to  com- 
ply with  its  provisions,  he  may  be  relieved  therefrom,  upon 
making  full  compensation  to  the  other  party,  except  in  case 
of  a  grossly  negligent,  willful,  or  fraudulent  breach  of  duty.*' 
Now,  if  it  be  conceded  that  the  option  provided  for  in  the  note 
was  such  a  penalty  or  forfeiture,  from  the  effect  of  which 
the  appellant  might  be  relieved,  still  before  it  could  be  en- 
titled to  relief  it  was  essential  to  support  by  proof  the  aver- 
ments in  its  answer  under  which  it  sought  to  bring  itself 
within  the  provisions  of  the  section.  In  this  regard  it  alleged 
that  the  defendant  bank  had  in  February,  1905,  expressed  to 
appellant  its  intention  of  being  indulgent  in  the  matter  of  the 
payment  of  the  note  and  mortgage,  which  expressions  lulled 
appellant  into  a  sense  of  security ;  and  that  by  reason  of  cir- 
<;umstances  over  which  it  had  no  control  it  was  prevented  from 
paying  the  interest  due  July  12, 1905,  until  it  made  the  tender 
thereof  on  July  20th  and  again  on  July  25th  of  that  year.  The 
<50urt,  however,  found  that  no  tender  of  interest  was  made  by 
the  appellant  until  July  28,  1905.  It  was  found  against  the 
other  averments  of  the  answer  as  to  the  alleged  expression  of 
-a  desire  by  the  bank  to  be  indulgent  to  appellant  and  against 
the  appellant  upon  its  claim  that  it  was  prevented  from  mak- 
ing the  payment  of  the  interest  by  circumstances  which  it 
<50uld  not  control.  Hence,  it  will  be  observed  that  as  to  all 
the  averments  upon  which  appellant  bases  its  application  for 
relief  the  court  found  against  it  and  the  evidence  sustains 
the  findings.  Under  these  circumstances' appellant  was  en- 
titled to  no  relief.  It  showed  no  justification  or  excuse  at  all 
for  its  omission  to  make  payment  when  due. 

These  are  the  only  points  which  we  deem  necessary  to  dis- 
-cuss  on  the  appeal  of  the  defendant  Pepper  Hotel  Company. 
We  have  examined  the  other  points  which  are  made  and  are 
satisfied  that  they  are  without  merit. 

As  to  the  appeal  of  the  plaintiffs  from  that  portion  of  the 
judgment  allowing  them  attorney's  fees  to  the  extent  of  six 
hundred  dollars  only.  No  evidence  was  introduced  as  to  what 
would  be  a  reasonable  attorney's  fee.  That  matter  was  left  to 
the  determination  of  the  court  with  the  above  result.  It  is 
claimed  that  it  was  an  abuse  of  discretion  on  the  part  of  the 
<M)urt  not  to  have  made  a  larger  allowance.    We  do  not  per- 
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ceive  in  the  record  anything  which  discloses  any  abuse  of  dis- 
cretion,  and  before  we  would  be  warranted  in  interfering 
with  the  award,  that  must  afiirmatively  appear.  The  amount 
which  will  be  allowed  as  attorney's  fees  on  the  foreclosure  of 
a  mortgage  rests  peculiarly  in  the  discretion  of  the  trial 
court  That  court  is  familiar  with  the  pleadings  and  proceed- 
ings on  the  trial  and  it  is  in  the  best  position  to  determine: 
what  is,  in  the  light  of  the  facts,  a  reasonable  amount  of  com- 
pensation  to  be  paid  for  attorney's  fees.  From  the  record 
before  us  it  appears  that  the  pleadings  were  simple  and  that 
the  actual  trial  of  the  issues  in  the  case  could  have  taken  but 
a  short  time.  It  is  true,  as  stated  by  appellant,  that  a  large 
amount  of  money  was  involved  and  that  this  should  be^ 
taken  into  consideration  in  determining  the  amount  of  com^ 
pensation.  So  it  should,  and  doubtless  was,  but  the  compen- 
sation to  be  awarded  is  not  to  be  determined  by  a  percentage^ 
calculation  on  the  amount  of  the  mortgage  debt.  It  is  the  ex^ 
tent  of  the  responsibility  which  an  attorney  assumes  by  reason 
of  the  amount  involved  in  foreclosure  proceedings  which  he 
is  conducting  that  is  to  be  taken  into  consideration,  together 
with  his  actual  services  in  the  foreclosure  proceedings,  for  the- 
purpose  of  fixing  his  compensation.  These  matters  were  all 
taken  into  consideration  by  the  trial  court  and  it  cannot  be 
said  on  the  record  before  us  that  the  allowance  as  made  was^ 
unreasonably  low,  or  that  there  was  any  abuse  of  discretion 
in  fixing  it  at  the  amount  which  the  court  did. 

The  judgment  and  order  appealed  from  by  the  Pepper 
Hotel  Company  are  affirmed,  as  is  also  that  portion  of  the 
judgment  appealed  from  by  the  plaintiffs. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing- 
in  Bank,  and  filed  the  following  opinion  on  June  12,  1908 : — 

BEATTY,  C.  J.— Having  dissented  from  the  order  of  the 
court  denying  a  rehearing  of  this  cause,  I  desire  very  briefly 
to  state  the  grounds  of  my  dissent.  The  case  of  Fletcher  v^ 
Dennison,  101  Cal.  292,  [35  Pac.  868],  does  not,  in  my  opinion,. 
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support  the  construction  given  to  the  allegations  of  the  com- 
plaint and  cross-complaint  in  this  action,  as  to  the  date  of  the 
election  to  treat  the  whole  amount  of  the  mortgage  debt  as- 
due  for  default  in  the  payment  of  interest.  The  allegation  in 
respect  to  this  matter  in  the  case  cited,  is  quoted  in  the  opinion 
of  the  court.  The  allegations  of  the  complaint  and  cross- 
complaint  in  this  action  are  simply  (in  the  first)  that,  ** these- 
plaintiffs  have  elected  to  exercise  the  option  in  said  note  con- 
tained, and  have  declared  and  hereby  do  declare  the  whole  of 
the  principal  of  said  sixty-thousand-dollar  note  .  .  .  due  and 
payable";  and  (in  the  second)  "That  default  has  been  made 
in  the  payment  of  interest  on  said  sixty-thousand-dollar  note,, 
and  because  thereof  this  cross-complaint  has,  as  the  owner  and 
holder  of  said  note  last  mentioned,  elected  to  exercise,"  etc. 
These  allegations,  according  to  their  grammatical  and  logical 
construction,  mean  nothing  more  than  that  the  option  of  the 
respective  assignees  of  the  mortgage  was  exercised  at  the 
time  of  filing  their  several  complaints,  and  by  that  means.  So- 
construed,  it  was  impossible  to  deny  them,  and  the  hotel  com- 
pany did  all  that  it  could  do,  and  all  that  was  necessary  ta 
raise  the  material  issue,  by  alleging  a  tender  on  the  25th  of 
July,  which  was  more  than  a  month  before  the  commencement 
of  the  action.  The  evidence  very  clearly  shows  that  the  tender 
was  made  as  early  as  the  28th  of  July,  and  prior  to  any  notice 
of  an  election  to  treat  the  whole  debt  as  due.  This  was  a  com- 
plete defense  to  the  action.  {Trinity  Co.  Bank  v.  Haas,  151 
Cal.  553,  [91Pac.  385].) 

I  think  also  that  if  section  3275  of  the  Civil  Code  applies 
to  cases  of  this  character,  the  offer  to  pay  at  the  time  it  was 
made  should  have  been  held  to  relieve  the  penalty  or  for- 
feitui*e  of  the  credit.  The  court  found  the  neglect  to  pay  the 
interest  on  the  day  it  was  due,  to  have  resulted  from  careless- 
ness and  forgetfulness,  but  it  did  not  find  that  the  negligence 
wag  gross,  and  if  not  it  would  not  uphold  the  forfeiture  or 
justify  the  imposition  of  the  penalty. 
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[L.  A.  No.  1963.    In  Bank.--April  29,  1908.] 
EMIL  KAISER,  Appellant,  v.  U.  K  BARKON,  Respondent. 

Action  to  Quiet  Title — Right  of  Possession  Under  Contract — ^Un- 
supported Jb'iNDiNGS. — In  an  action  to  quiet  title  to  twenty-fiva 
acres  of  land,  where  defendant  pleaded  a  right  of  possession  of 
the  whole  thereof  under  a  contract,  and  proved  only  a  right  of 
possession  of  13.08  acres,  a  finding  that  he  was  entitled  to  the 
possession  of  the  residue,  is  without  support;  and  a  new  trial  must 
be  ordered. 

Id. — Cost-Bill — Improper  Costs  —  Motion  to  Bbtax  —  Execution 
Wrongfully  Issued — Involuntary  Payment. — Where,  pending  a 
motion  to  retax  costs  improperly  included  in  the  cost-bill,  an  execu- 
tion was  wrongfully  issued  and  the  improper  costs  collected  there- 
under, the  payment  of  such  costs  was  not  a  voluntary  payment, 
though  there  was  no  seizure  of  property  of  the  defendant  making 
the  payment;  and  the  entry  of  the  costs  in  the  judgment,  and 
execution  thereof  being  without  authority,  the  court  erred  in  refus- 
ing to  recall  the  execution  and  in  refusing  to  tax  the  costs. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Orange 
County  and  from  orders  after  judgment  refusing  to  recall  an 
execution  and  to  retax  costs.      J.  W.  Taggart,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  C.  Spencer,  for  Appellant. 

.Charles  S.  McKelvey,  for  Respondent. 

HENSHAW,  J.— Plaintiff  sued  to  quiet  title  to  a  certain 
twenty-five  acres  of  land.  Defendant  answered,  setting  forth 
a  contract  entered  into  by  himself  and  plaintiff's  predecessor 
iif  interest,  the  substance  of  which  contract  was  that  defend- 
ant would  plant  the  northern  fifteen  acres  in  walnut  trees,  and 
would  nurture  and  care  for  them  until  the  first  day  of  Jan- 
uary, 1906,  at  which  time,  •lefendant  having  fulfilled  the  con- 
ditions of  his  contract,  plaintiff's  predecessor  in  interest  agreed 
to  convey  to  him  the  southerly  ten  acres.  Defendant  then 
averred  that  Sisson,  plaintiff's  predecessor  in  interest,  placed 
him  in  the  actual  possession  of  the  twenty-five  acres  of  land 
for  the  purpose  of  fulfilling  the  covenants  contained  in  the 
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agreement,  and  that  ever  since  he  has  been  in  such  possession 
under  the  provisions  of  their  contract. 

After  trial,  judgment  passed  for  defendant,  the  judgment 
being  to  the  effect  that  the  contract  above  referred  to  was 
valid  and  subsisting,  and  that  defendant  was  entitled  to  posses- 
sion of  the  premises  and  was  entitled,  upon  complying  with  the 
provisions  thereof,  to  have  a  conveyance  made  to  him  of  the 
southerly  ten  acres.  From  this  judgment  plaintiff  appeals 
upon  the  judgment-roll.  He  also  appeals  from  certain  orders 
made  after  judgment,  and  which  will  hereinafter  be  more  par- 
ticularly specified. 

Upon  appeal  from  the  judgment  the  contention  is  that  the 
findings  do  not  support  it.  The  judgment,  as  has  been  said, 
decrees  a  rightful  possession  of  the  premises  in  defendant.  De- 
fendant pleaded,  as  above  noted,  that  Sisson  placed  him  in 
possession  of  all  of  the  land  for  the  purposes  of  fulfilling  the 
contract,  and  that  such  possession,  under  such  license  and  in 
accordance  with  the  contract,  he  has  ever  since  maintained. 
The  findings,  however,  do  not  speak  upon  the  matter,  and  while 
it  may  be  said  that  it  can  be  gathered  from  a  reading  of  the 
contract  that  defendant,  for  the  purposes  of  executing  it,  was 
entitled  to  the  possession  of  the  northerly  fifteen  acres  which 
he  was  to  set  out  as  an  orchard  and  irrigate,  cultivate,  and 
prune,  yet  the  contract  is  wholly  silent  as  to  the  possession  or 
right  of  possession  of  the  southerly  ten  acres.  Defendant's 
right  of  possession  of  this  comes,  as  he  pleads,  from  the  act  of 
Sisson.  But  the  court's  failure  to  find  upon  this  important 
matter  leaves  the  judgment  as  to  this  ten  acres  without  any 
support  in  the  findings.  The  same  may  be  said  of  another 
piece  of  the  northerly  fifteen  acres,  amounting  to  1.92  acres. 
As  to  this,  the  finding  of  the  court  is  that  by  executed  parol 
agreement  this  portion  of  the  fifteen  acres  was  excluded,  or, 
in  other  words,  defendant  was  called  upon  to  put  into  orchard 
only  13.08  acres.  Nothing  in  the  findings  justified  the  court's 
judgment  awarding  a  continued  possession  to  defendant  of  this 
1.92  acres.  It  stands  in  this  regard  precisely  as  does  the  ten 
acres  above  considered. 

Defendant  filed  his  cost-bill  and  plaintiff  gave  timely  notice 
to  tax  the  costs.  The  matter  of  taxing  costs  was  continued  by 
order  of  court,  and,  while  so  pending  and  undetermined,  the 
judgment  for  costs  was  entered  and  docketed  by  the  clerk  and 
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execution  thereon  issued.  Plaintiff  then  made  his  motion  ta 
recall  the  execution,  upon  the  ground  that  it  was  improvidentiy 
issued,  and  also  to  tax  the  costs,  and  in  so  doing  to  disallow 
an  item  of  $3.75  for  serving  a  subpoena,  and  an  item  of  twenty 
dollars  for  reporter's  charges,  and  to  correct  an  error  of  $9.95 
in  the  addition  of  the  items  as  they  appeared  upon  the  face  of 
the  bill.  In  response  to  this  the  defendant  showed  that  after 
the  execution  levy  for  the  costs  upon  the  land,  plaintiff,  de- 
siring to  make  a  sale  of  his  interest  therein,  paid  the  amoimt 
called  for.  XJpon  this  showing  the  court  ruled  that  the  costa 
had  been  voluntarily  paid,  and  denied  these  motions.  But  it 
is  well  settled  that  a  payment  of  money  made  on  execution  is 
not  a  voluntary  payment,  even  though  there  has  been  na 
seizure  of  the  property  of  the  one  who  makes  the  payment. 
{First  Nat.  Bank  v.  Watkins,  21  Mich.  483;  Knox  Co.  Bank  v. 
Doty,  9  Ohio  St.  506,  [75  Am.  Dec.  479] ;  Scholey  v.  Halsey, 
72  N.  Y.  578;  Hiller  v.  Hiller,  35  Ohio  St.  645;  Manning  v. 
Poling,  114  Iowa,  20,  [83  N.  W.  895,  86  N.  W.  30].)  The  only 
judgment  for  costs  which  the  clerk  has  authority  to  enter  is 
for  costs  which  have  been  taxed.  The  entry  of  costs  in  the 
judgment,  while  a  motion  to  tax  them  was  pending,  was  with- 
out authority,  and  the  issuance  of  an  execution  for  the  col- 
lection of  such  costs  and  the  levy  upon  plaintiff's  property 
was  improvident  and  untimely.  The  motion  to  recall  the  ex- 
ecution should  have  been  granted,  as  well  as  the  motion  to  tax 
costs. 

The  order  refusing  to  tax  costs  and  the  order  refusing  to 
recall  the  execution  are  reversed.  The  judgment  appealed 
from  is  reversed  and  the  cause  remanded  for  a  new  trial.  This 
renders  unnecessary  a  consideration  of  the  appeal  from  the 
order  refusing  to  modify  the  judgment. 

Angellotti,  J.,  Sloss,  J.,  Lorigan,  J.,  and  Shaw,  J.,  con- 
currei 
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[S.  F.  No.  4213.    In  Bank.— April  29,  1908.] 

W.   W.   YOUNG,   Appellant,   v.    T.   Z.   BLAKEMAN,   Be- 

spondent. 

BOUNDABY    LiNB    07    CiTT    LOTS — UNCERTAIN     POSITION — AGREED    LiNE 

Confirmed  by  Occupation — True  Line  in  Law^ — When  adjoining 
owners  of  city  lots,  being  uncertain  of  the  true  position  of  the 
boundary  line  between  them,  agree  upon  its  true  location,  mark  it 
upon  the  ground,  build  up  to  it,  and  occupy  on  each  side  of  it  for 
more  than  thirty  years,  under  such  circumstances  that  substantial 
loss  would  be  caused  by  a  change  of  its  position,  such  line  becomes, 
in  law,  the  true  line  called  for  by  the  respective  descriptions  of  the 
lots,  regardless  of  the  accuracy  of  the  agreed  location,  as  it  may 
appear  by  subsequent  measurements. 

Id. — Object  of  Rule — Repose  Against  Strife — Rule  Binding  upon 
Successors. — The  object  of  the  rule  confirming  occupation  accord- 
ing to  an  agreed  line,  for  a  period  up  to  or  beyond  the  statute  of 
limitations,  is  to  secure  repose  against  strife,  and  make  titles  per- 
manent; and  the  rule  not  only  binds  the  parties,  but  also  their 
successors  by  subsequent  deeds. 

Id. — Oral  Agreement  fob  Division  Line  —  Statute  of  Frauds 
— Division  Line  Attached  to  Deeds  —  Title  to  Excess. — 
An  oral  agreement  upon  a  division  line,  which  is  established  by 
actual  occupation  of  the  parties  for  the  requisite  period  is  not 
within  the  statute  of  frauds.  Title  is  not  thereby  transferred;  but 
the  division  line,  when  established,  attaches  itself  to  the  deeds  of 
the  respective  parties,  and  simply  defines  the  lands  described  in 
each  deed,  and  if  more  land  is  given  to  one  than  the  calls  of  his 
deed  actually  require,  ho  holds  the  excess  by  the  same  tenure  that 
he  holds  the  main  body  of  his  lands. 

Id. — TjOts  OcciTPiED  by  Buildings  fob  Statutoey  Pebiod— Lease  of 
liARGE  Lot  with  Option  to  Purchase — Pbesumption — Estoppel. — 
Where  the  adjoining  lots  were  occupied  by  buildings  for  the  statu- 
tory period,  the  grantee  of  the  lot  containing  the  excess  is  pre- 
sumed to  take  up  to  the  agreed  line,  and  the  grantor  is  estopped 
from  withholding  from  the  grantee  possession  up  to  the  agreed 
line;  and  a  subsequent  conveyance  from  his  heirs  to  the  appellant 
for  the  excess  carried  no  title,  unless  the  purchaser  is  estopped  from 
claiming  the  contrary. 

Id. — Equitable  Estoppel  of  Pubchaseb  —  Pleading  —  Evidence  in 
Reply  to  Answer. — Whero  the  plaintiflP  relied  upon  an  equitable 
estoppel  of  the  purchaser  to  claim  up  to  the  agreed  line,  pleaded 
in  the  answer,  he  was  entitled  to  offer  evidence  in  reply  to  the 
answer  without  being  called  upon  to  plead  such  equitable  estoppel 
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Id. — Eqtjitable  Estoppel  kot  Proved — Deed  undeb  Option  Attached 
TO  Agreed  Boundary — Settlement  with  Different  Possession. — 
Where  the  grantor  of  the  option  to  purchase  held  by  his  building 
up  to  the  agreed  boundary  the  purchaser  under  the  option  took  title 
up  to  that  line,  as  attaching  to  his  deed,  without  reference  to  its 
description;  antl  a  mere  agreement  by  the  holder  of  the  option  to 
sell  a  smaller  strip  on  the  other  side  of  the  lot  to  an  adverse 
possessor  thereof,  against  whom  the  grantor  of  the  option  laid  no 
claim,  the  price  of  which  was  merely  fixed  as  the  estimated  cost  of 
a  suit  to  quiet  the  title  of  the  adverse  possessor,  did  not  prove 
an  equitable  estoppel  of  the  purchaser,  as  grantee,  to  take  title  to 
the  agreed  lines,  he  not  having  been  put  by  the  grantor  or  his 
heirs  to  any  election  as  to  that  matter.     [Beatty,  C.  J.,  dissenting.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  de- 
nying a  new  trial.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Olney  &  Olney,  and  Warren  Olney,  for  Appellant 

T.  Z.  Blakeman,  and  Lindley  &  Eickhoff,  for  Respondent. 

SHAW,  J. — This  is  an  action  to  recover  possession  of  land 
and  involves  the  location  of  the  boundaries  between  the  re- 
spective lots  of  the  plaintiff  and  defendant,  situated  in  San 
Francisco.  The  plaintiff  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial. 

The  two  principal  points  urged  by  the  plaintiff  are,  1. 
That  where  adjoining  owners  have  agreed  upon  and  es- 
tablished a  division  line,  a  subsequent  deed  by  one  of  them 
purporting  to  convey  his  tract  by  the  original  description, 
will  not  convey  the  title  to  the  grantee  up  to  the  agreed 
line,  if  it  turns  out  that  the  position  of  the  line,  according 
to  the  calls  of  the  deed,  newly  measured,  is  within  the  bounds 
of  his  possession  and  includes  less  territory  on  his  side  than 
the  agreed  line;  2.  That  the  defendant  is  estopped  to  claim 
the  strip  in  controversy. 

1.  The  action  was  begun  in  January,  1903.  The  defend- 
ant's predecessor.  Miller,  owned  the  lot  which,  according  to 
his  title-deeds,  was  bounded  as  follows:  Beginning  195  feet 
easterly  from  the  northeasterly  comer  of  Geary  and  Dupont 
streets  and  running  thence  easterly,  along  the  line  of  Geary 
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Street,  twenty  feet;  thence  northerly  at  right  angles,  parallel 
with  Dupont  Street,  122  feet  and  six  inches,  to  Morton 
Street;  thence  at  right  angles  westeriy  along  the  southeriy 
line  of  Morton  Street  twenty  feet;  thence  southeriy  at  right 
angles  122  feet  and  six  inches  to  the  place  of  beginning.  The 
plaintiff's  predecessor  owned  a  lot  which  his  deeds  described 
in  the  same  manner,  except  that  the  point  of  beginning  was 
situated  175  feet  easterly  from  the  northeasterly  corner  of 
Geary  and  Dupont  streets.  Each  owned  a  lot  fronting  twenty 
feet  on  Geary  Street  and  by  their  title-deeds  the  boundary 
between  them  was  195  feet  westerly  from  the  comer.  More 
than  thirty  years  before  the  action  was  begun  they  agreed 
upon  the  location  of  this  division  line  and  established  it  upon 
the  ground.  They  and  their  respective  successors  have,  ever 
since  that  time,  acquiesced  in  the  location  and  have  erected 
buildings  on  their  respective  lots  with  walls  on  the  line  and 
have  occupied  the  same  for  many  years,  without  dispute  until 
shortly  before  the  action  was  begun. 

The  buildings  on  the  defendant's  lot  were  erected  in  1874. 
In  1884  Miller,  the  owner,  made  a  lease  of  the  lot  to  one 
Apel,  for  a  term  of  twenty  years,  at  a  fixed  rental,  inserting 
therein  a  clause  giving  Apel  or  his  assigns  an  option  to  pur- 
chase the  lot,  at  any  time  after  fifteen  years  from  the  date  of 
the  agreement,  at  the  price  of  forty  thousand  dollars.  In 
pursuance  of  this  lease  and  option  Miller  delivered  possession 
of  the  lot  and  buildings  to  Apel.  In  1894,  Blakeman  pur- 
chased the  lease  and  option  agreement  and  was  given  posses- 
sion of  the  lot  and  buildings  accordingly  and  has  ever  since 
held  possession  thereof  up  to  the  agreed  line  in  question. 
During  all  this  period  Young  and  his  predecessors  under  the 
original  title-deeds  have  had  possession  of  the  lot  to  the  west 
of  the  division  line.  After  the  expiration  of  the  fifteen 
years  Blakeman  elected  to  exercise  the  option  and  buy  the 
Miller  lot  at  the  price  fixed.  He  made  a  tender,  which  was 
refused,  brought  suit  for  specific  performance,  obtained 
judgment  and  received  from  the  heirs  of  Miller,  who  died  be- 
fore the  suit  was  begun,  a  conveyance  of  the  property.  (See 
Blakeman  v.  Miller,  136  Cal.  138,  [89  Am.  St.  Rep.  120,  68 
Pac.  587].)  In  all  the  conveyances  of  all  parties  and  their 
predecessors,  and  in  the  said  lease,  the  raspective  lots  were 
described  by  metes  and  boimds  in  the  words  above  given,  the 
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Blakeman  lot  being  described  as  a  lot  beginning  195  feet  west 
of  Dupont  Street  and  the  Young  lot  as  a  lot  beginning  175 
feet  west  thereof,  without  mention  of  any  monument  at  the 
division  line,  or  of  any  agreement  regarding  the  same. 
Dupont  Street  is  now  known  as  Grant  Avenue.  After  the 
execution  of  the  deed  to  Blakeman  by  the  Miller  heirs,  they 
set  up  a  claim  to  a  strip  of  land  on  the  west  side  of  t!ie  lot 
9%  inches  wide  on  Geary  Street  and  13%  inches  wide  on 
Morton  Street.  This  strip  they  quitclaimed  to  Young,  who 
thereupon  brought  this  suit  for  possession  thereof.  The 
subjoined  plat,  though  not  drawn  exactly  to  scale,  illustrates 
the  position  of  the  lots. 
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When  the  division  line  of  adjoining  owners  is  designated 
in  their  respective  deeds  as  a  line  beginning  at  a  specified  dis- 
tance from  a  fixed  object,  the  only  method  of  ascertaining  the 
location  of  the  line  on  the  ground  is  by  measuring  the  re- 
quired distance  from  the  object.  Experience  shows  that  such 
measurements,  made  at  different  times  by  different  persons 
with  different  instruments,  will  usually  vary  somewhat.  The 
position  of  the  object  or  monument  at  which  the  course  be- 
gins may  also  be  changed  and  the  change  may  not  be  known 
to  the  parties,  or  there  may  be  no  means  of  ascertaining  its 
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original  position.  If  the  position  of  the  line  always  re- 
mained to  be  ascertained  by  measurement  alone,  the  result 
would  be  that  it  would  not  be  a  fixed  boundary,  but  would  be 
subject  to  change  with  every  new  measurement.  Such  un- 
certainty and  instability  in  the  title  to  land  would  be  intoler- 
able. For  these  and  other  reasons  the  rule  has  been  established 
that  when  such  owners,  being  uncertain  of  the  true  position 
of  the  boundary  so  described,  agree  upon  its  true  location, 
mark  it  upon  the  ground,  or  build  up  to  it,  occupy  on  each 
side  up  to  the  place  thus  fixed  and  acquiesce  in  such  location 
for  a  period  equal  to  the  statute  of  limitations,  or  under  such 
circumstances  that  substantial  loss  would  be  caused  by  a 
change  of  its  position,  such  line  becomes,  in  law,  the  true 
line  called  for  by  the  respective  descriptions,  regardless  of 
the  accuracy  of  the  agreed  location,  as  it  may  appear  by 
subsequent  measurements.  The  court  found  that  the  line  in 
question  had  been  thus  located  by  the  predecessors  in  interest 
of  the  parties,  more  than  thirty  years  before  the  suit  was  be- 
gun. The  evidence  of  the  fact,  though  entirely  circumr 
stantial,  is  reasonably  satisfactory. 

It  is  conceded  that  such  location  is  binding  upon  the  parties 
who  own  the  respective  lots  at  the  time  the  agreement  is 
made,  while  their  ownership  continues.  The  plaintiff's 
theory  is  that  the  agreed  line  is  good  only  between  the  original 
parties  and  suffices  to  mark  the  line  called  for  by  the  descrip- 
tion only  with  respect  to  the  deeds  under  which  they  hold; 
that  if  one  of  these  owners  transfers  his  lot  by  a  deed  giving 
only  the  original  description,  delivering  possession  up  to  the 
agreed  line,  the  vendee  would  not  take  title  to  the  agreed 
line,  but  only  to  the  area  called  for  by  the  metes  and  bounds 
of  the  deed;  that  the  subject  is  reopened  for  settlement  be- 
tween him  and  his  grantor  and  if,  upon  a  new  measurement, 
it  is  found  that  part  of  the  vendor's  holding  lies  outside  of 
the  newly  measured  line  and  between  that  and  the  agreed 
line,  the  vendor  will  remain  the  owner  thereof  and  may  convey 
it  to  another,  or  recover  the  possession  thereof  from  the  ven- 
dee. His  argument  is  that  the  vendor,  in  such  a  case,  is  the 
owner  of  the  intervening  strip  by  adverse  possession  against 
the  adjoining  owner,  and  not  by  his  original  title-deeds,  and 
that  a  conveyance  by  the  original  description  will  not  carry 
title  to  the  land  acquired  by  such  adverse  possession. 

CLIII  Cal.— 31 
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The  object  of  the  rule  is  to  secure  repose,  to  prevent  strifo 
and  disputes  concerning  boundaries,  and  make  titles  per- 
manent and  stable.  If  it  had  no  greater  force  than  is  thus 
contended  for,  it  would  be  of  little  benefit  and  would  fail  to 
accomplish  the  purposes  which  led  to  its  establishment.  If 
the  descriptions  were  not  by  metes  and  bounds,  but  desig- 
nated the  lots  solely  by  their  respective  numbers  or,  as  in 
the  case  of  government  lands,  by  sectional  subdivisions,  and 
there  had  been  an  agreement  of  this  character  between  prev- 
ious owners  fixing  the  common  boundary,  it  would  scarcely 
be  contended  that  the  division  line  thus  fixed  is  not  binding 
on  their  respective  grantees,  or  between  a  subsequent  grantor 
and  his  grantee.  The  effect,  however,  is  precisely  the  same 
in  this  case.  The  designation  of  the  land  by  its  number  or 
sectional  subdivision  is  nothing  more  than  a  reference  to  a 
previous  survey  which  states  the  distance  of  the  line  from 
some  fixed  object  and  an  adoption  of  that  statement  into 
the  deed  by  the  reference.  It  will  still  call  for  a  measure- 
ment to  ascertain  the  true  position  on  the  ground,  unless  it 
has  been  marked  by  a  monument  and  in  that  case,  if  the 
monument  is  removed  and  other  means  of  locating  its  position 
are  not  available,  as  often  happens,  a  measurement  must  still 
be  resorted  to.  If  a  measurement  is  made  and  the  line  agreed 
on  and  acquicpced  in  as  required  by  this  rule,  it  is  binding 
on  and  applicable  to  all  parties  to  the  agreement  and  their 
successors  by  subsequent  deeds.  It  is  stated  by  the  authorities 
that  the  line  so  agreed  on  becomes  in  legal  effect  the  true 
line,  that  the  agreement  as  to  the  line  may  be  in  parol  and 
that  it  does  not  operate  to  convey  title  to  the  land  which 
may  lie  between  the  agreed  line  and  the  true  line,  but  that  it 
fixes  the  line  itself  and  the  description  carries  title  up  to  the 
agreed  line,  regardless  of  its  accuracy;  that  the  agreement  as 
to  the  line  is  not  in  violation  of  the  statute  of  frauds,  be- 
cause it  does  not  transfer  title;  that  the  parties  hold  up  ta 
the  agreed  line  by  virtue  of  their  original  deeds  and  not  by 
virtue  of  the  parol  agreement;  that  "the  division  line  when 
thus  established,  attaches  itself  to  the  deeds  of  the  respective 
parties,  and  simply  defines,  not  adds  to,  the  lands  described 
in  each  deed,"  and  that  if  more  is  thus  given  to  one  than  the 
calls  of  his  deed  actually  requires,  he  "holds  the  excess  by 
the  same  tenure  that  he  holds  the  main  body  of  his  lands."" 
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{Sneed  v.  Osbom,  25  Cal.  630;  White  v.  Spreckels,  75  Cal. 
616,  [17  Pac.  715] ;  4  Am.  &  Eng.  Ency.  of  Law,  p.  861;  3 
Wash,  on  Real  Prop.,  sec.  2232;  Lems  v.  Ogram,  149  Cal. 
509,  [117  Am.  St.  Rep.  151,  87  Pac.  60],  and  cases  there  cited; 
Kellogg  v.  Smith,  7  Cush.  382 ;  Miles  v.  Barrows,  122  Mass. 
579.) 

There  is  as  much  reason  for  the  application  of  this  rule  to 
a  grantor,  so  as  to  estop  him  from  withholding  from  his 
grantee  the  possession  up  to  the  agreed  line,  or  from  asserting 
title  to  any  part  of  the  granted  premises  within  the  agreed 
line,  as  for  applying  it  to  the  respective  coterminous  owners. 
Where  land  is  occupied  by  buildings  up  to  the  agreed  line,  as 
in  this  case,  the  grantee  is  presiuned  to  have  bought  the 
property  with  a  view  to  the  boundaries  thus  visibly  marked 
and  to  have  relied  thereon  and  fixed  the  price  according  to 
the  value  of  the  property  as  thus  defined  and  used.  There  is 
every  reason  that  the  grantor  should  be  estopped  to  claim  the 
contrary.  In  1884,  when  Miller  agreed  to  sell  the  property 
to  Apel  after  fifteen  years  for  forty  thousand  dollars,  the 
buildings  were  on  the  land  in  the  same  position  as  when  this 
suit  was  begun,  and  they  served  to  mark  the  boundaries.  It 
is  to  be  presumed  that  it  was  the  land  thus  built  upon,  used, 
and  occupied,  which  Miller  agreed  to  sell  and  Apel  agreed  to 
buy.  It  was  this  land  and  building  that  Miller  delivered  to 
Apel  in  pursuance  of  the  agreement  and  of  which  Blakeman 
obtained  possession  in  1894,  when  he  succeeded  to  Apel's 
right  under  that  agreement.  A  boundary  line  thus  fixed 
and  marked  has  the  same  effect  as  a  monument  erected  to 
mark  a  point  in  a  survey ;  the  distance  does  not  control  and 
the  course  runs  to  the  monument,  or  to  the  agreed  termina- 
tion. A  conveyance  by  the  original  description,  executed 
after  the  line  has  been  thus  established,  will  be  presumed  to 
have  been  intended  to  refer  to  the  distance  as  fixed  by  the 
agreement  and  marked  by  the  occupancy  in  pursuance  thereof, 
unless  there  is  something  in  the  deed  or  in  the  attending  cir- 
cumstances to  rebut  the  presumption,  which  is  not  the  case 
here. 

It  may  be  remarked  that  there  is  no  evidence  that  any 
subsequent  survey  has  been  made  by  which  the  true  line  is 
located  at  the  exact  point  claimed  by  the  plaintiff.  There  is  a 
reference  to  a  recent  survey  in  the  testimony  of  the  plaintiff^ 
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but  he  does  not  give  the  results  disclosed  thereby.  From  the 
agreement  between  the  heirs  of  Miller  and  Blakeman,  to  be 
hereinafter  noticed,  it  may  be  inferred,  by  the  aid  of  other 
evidence,  that  the  true  east  line  of  the  Blakeman  lot  is  about 
seven  inches  east  of  the  east  line  of  his  building.  But  this 
would  not  prove  that  the  west  line  of  his  lot  waa  an  average 
distance  of  about  eleven  inches  east  of  the  west  line  of  the 
building  as  claimed  by  plaintiff.  The  building  is  exactly 
twenty  feet  in  width.  There  is  a  finding  to  the  effect  that  a 
line  195  feet  easterly  from  Grant  Avenue  would  fall  east  of 
the  agreed  line  the  exact  distance  of  the  strip  in  dispute, 
according  to  the  location  of  Grant  Avenue  as  "established  at 
the  time  when  this  action  was  commenced,"  No  evidence 
appears  corresponding  to  this  finding.  But  conceding  its 
truth,  it  does  not  follow  that  the  line  of  Grant  Avenue  was  at 
the  same  place  as  that  occupied  by  Dupont  Street  in  1863 
when  the  defendant's  lot  was  first  measured  and  located  there- 
from, or  when  the  agreed  line  was  established,  or  in  1884, 
when  Apel  received  possession  from  Miller. 

Our  conclusion  is  that  the  effect  of  the  deed  to  Blakeman 
by  the  heirs  of  Miller  was  to  convey  title  to  Blakeman,  up  to 
the  agreed  line  on  the  west  side  of  the  lot,  and  that  the  sub- 
sequent deed  from  them  to  Young  of  the  strip  in  contro- 
versy, carried  no  title,  unless  Blakeman  is  estopped  to  claim 
that  strip  by  reason  of  the  transaction  now  to  be  considered. 

2.  The  main  contention  of  the  appellant  is  that  the  defend- 
ant is  estopped  to  claim  the  strip  in  dispute.  It  is  objected 
that  the  estoppel  was  not  pleaded.  Under  our  system  of 
pleading  no  reply  is  allowed  and  if  the  plaintiff  claims  an 
estoppel  against  the  defenses  set  up  in  the  answer,  he  is  en- 
titled to  give  evidence  concerning  the  same  without  plea. 
The  rule  that  estoppels  must  be  pleaded  does  not  apply  in 
such  cases.  The  question  presented  for  our  consideration 
is  whether  or  not  the  evidence  established  the  estoppel 
claimed. 

While  the  suit  of  Blakeman  against  the  Miller  heirs  for 
specific  performance  was  pending,  one  Rosenstock,  being  about 
to  purchase  the  lot  adjoining  Blakeman's  lot  on  the  east,  was 
informed  that  the  building  on  that  lot  extended  over  the 
west  line  thereof  upon  the  lot  described  in  the  deeds  to  the 
Blakeman  lot,  covering  a  strip  of  the  latter  7%  inches  wide  at 
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the  north  end  and  6%  inches  wide  at  the  south  end.  Wishing 
to  settle  all  disputes  about  his  boundary  and  title  before  buy- 
ing, Bosenstock  asked  Blakeman .  to  make  him  a  quitclaim 
deed  for  this  strip.  This  was  agreed  to  and  Rosenstock  agreed 
to  pay  two  thousand  dollars  for  the  deed.  To  satisfy  his 
fears  Bosenstock  required  that  the  Miller  heirs  should  join  in 
quitclaiming  to  him.  Blakeman  and  the  Millers  thereupon 
executed  a  written  agreement,  reciting  the  description  of  the 
Blakeman  lot  as  hereinbefore  given,  the  pending  suit  for 
specific  performance,  and,  in  effect,  that  the  west  wall  of  the 
Bosenstock  building  projected  over  the  east  line  of  the  lot 
as  thus  described  and  bounded,  covering  the  strip  proposed  to 
be  quitclaimed  to  Bosenstocfcj  and  providing  that  the  two  thou- 
sand  dollars  should  be  deposited  with  a  trust  company  to  be 
by  it  held  until  the  suit  for  performance  was  determined  and 
then  paid  to  the  party  who  should  finally  prevail  in  said  suit, 
whereupon  both  parties  should  quitclaim  to  Bosenstock  the 
strip  covered  by  his  building.  This  agreement  was  carried 
out,  the  suit  terminated  in  favor  of  Blakeman,  the  two 
thousand  dollars  was  paid  to  him,  and  he  and  the  Millers,  by 
separate  deeds,  quitclaimed  to  Bosenstock.  Thereafter  the 
MiUers,  as  before  stated,  quitclaimed  to  Young  the  strip  on 
the  west  side  of  Blakeman's  lot,  covered  by  Blakeman's 
building  and  described  in  the  complaint,  claiming,  as  it  now 
appears,  that  by  reason  of  the  conduct  of  Blakeman  in  as- 
serting title  to  the  strip  on  the  east  side  and  receiving  the 
two  thousand  dollars  from  Bosenstock,  he  is  estopped  to  claim 
title  to  the  strip  on  the  west  side,  even  if  their  deed  to  him 
did  have  the  effect  of  transferring  the  title  up  to  the  agreed 
line  and  beyond  the  true  theoretical  line.  The  evidence 
shows  that  Blakeipan,  in  making  the  arrangement  with  Bosen- 
stock for  the  payment  of  the  two  thousand  dollars  did  not 
fix  that  sum  as  the  value  of  the  strip  to  be  conveyed  to  Bosen- 
stock, but  only  as  the  amount  which  he  estimated  it  might 
cost  him  to  quiet  his  title  to  the  land  claimed  and  occupied 
by  him  on  the  west  side  of  his  lot. 

We  are  of  the  opinion  that  the  circumstances  under  which 
this  agreement  was  made  and  executed  did  not  create  an 
estoppel  as  claimed.  As  we  have  seen,  the  instruments 
concerning  the  lot,  executed  after  the  agreed  line  was 
established,    operated   to   convey   title   to   the   agreed   line. 
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Hence,  the  option  agreement  with  Apel  bound  the  Millers 
to  convey  title  to  Blakeman,  the  assignee  thereof,  up  to 
that  line,  and  their  deed  in  pursuance  thereof  transferred 
that  title  to  Blakeman.  The  result  of  the  suit  for  per- 
formance showed  that  the  Millers  had  no  legal  defense  to 
the  suit  and  that  they  were  bound  to  convey  as  agreed.  It  is 
clearly  apparent  from  the  whole  case,  that  neither  the  Millers 
nor  Blakeman  had  ever  previously  claimed  title  to  the  land 
under  the  Rosenstock  building,  and  that  Rosenstock's  vendor 
had  a  good  title  thereto  by  adverse  possession,  if  not  by  his 
title-deeds.  Blakeman  did  not  in  any  manner  impose  on  the 
Millers,  or  conceal  anything  from  them.  It  does  not  appear 
that  the  ^Millers  were  then  claiming  that  they  were  not  bound 
to  convey  to  Blakeman  the  strip  on  the  west  side  of  the  Blake- 
man lot,  if  they  were  bound  to  convey  at  all.  Their  defense 
to  the  suit  for  performance  made  no  reference  to  any  mis- 
take in  the  boundary  on  either  side  of  the  lot,  but  was  founded 
on  other  circumstances  having  no  relation  to  the  boundary 
lines.  There  is  nothing  to  indicate  that  either  party  con- 
templated or  claimed  that,  if  Blakeman  won  the  suit  and 
the  two  thousand  dollars,  it  would  in  any  manner  affect  his 
right  to  a  conveyance  of  all  the  land  included  in  the  Apel 
option  up  to  the  agreed  line,  or  would  give  the  Millers,  after 
executing  the  conveyance,  any  right  to  a  strip  including  the 
greater  part  of  the  Blakeman  west  wall.  The  respective 
values  of  the  two  strips  are  not  shown.  But  as  the  east  side 
strip  was  in  the  adverse  possession  of  Rosenstock,  and  was 
only  an  average  of  seven  inches  wide,  while  the  west  side 
strip  in  Blakeman's  possession,  was  of  an  average  width 
of  eleven  inches,  and  the  Miller  deed  would  give  him  title 
thereto,  and  as  it  included  part  of  his  wall,  so  that  if  he  had 
to  relinquish  it,  he  would  be  compelled  to  take  down  his 
west  wall  and  reconstruct  it  again  at  a  point  eleven  inches 
further  east,  it  is  reasonably  certain  that  the  strip  on  the  west 
side  was  worth  far  more,  and  probably  twice  as  much,  as  the 
strip  deeded  to  Rosenstock.  If  Blakeman  had  understood 
that  he  was  required  to  elect  whether  he  would  take  one  or 
the  other  and  could  not  have  both,  as  against  the  Millers,  if 
he  prevailed  in  the  pending  suit,  it  is  not  improbable  that 
he  would  have  refused  to  make  any  agreement  with  them,  or 
with  Rosenstock,  to  accept  two  thousand  dollars  in  lieu  of 
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his  rights,  and  that  he  would  have  chosen  to  retain  his  rights 
in  the  strip  on  the  west  side.  His  relations  with  the  Millers, 
however,  were  not  of  a  character  to  put  him  to  such  election 
and  he  was  entitled  by  his  contract  to  a  conveyance  of  all 
their  rights  in  the  premises.  The  most  reasonable  conclusion 
from  the  entire  transaction  as  shown  by  the  evidence  is  that 
both  the  Millers  and  Blakeman  considered  the  two  thousand 
dollars  as  equivalent  to  the  expense  of  quieting  the  title  to 
the  strip  on  the  west  side  of  the  lot,  and  that  it  was  to  go  for 
that  purpose  to  the  party  who  sucaseded  in  gaining  title  to 
the  lot  in  the  suit  for  performance.  This  would  not  give  the 
losing  party  any  right  whatever,  either  to  the  two  thousand 
dollars  or  to  any  part  of  the  land.  The  plaintiff  is  claiming 
by  virtue  of  what  is  usually  designated  as  an  equitable 
estoppel.  If  the  defendant  were  held  to  be  estopped,  under 
the  circumstances,  it  would  clearly  be  an  unjust  and  in- 
equitable estoppel.  The  court  was  fully  justified  in  refusing 
to  make  any  finding  on  the  subject  of  estoppel  on  the  ground 
that  the  evidence  was  insufficient  to  establish  any  estoppel. 
The  judgment  and  order  are  affirmed. 

Angellotti,  J.,  Sloss,  J.,  Henshaw,  J.,  and  Lorigan,  J., 
concurred. 

McFarland,  J.,  expressed  no  opinion. 

BEATTY,  C.  J.,  dissenting.— I  dissent.  Blakeman,  after 
demanding  and  receiving  the  two  thousand  dollars  paid  by 
Rosenstock  for  the  strip  on  the  east  of  the  Miller  building,  in 
my  opinion,  is  estopped  to  claim  the  strip  on  the  west  under 
his  conveyance  from  the  Miller  heirs.  They  were  bound  by 
their  father's  agreement  to  convey  to  Blakeman  as  assignee 
of  Apel  a  twenty-foot  lot  and  no  more.  Conceding  that  a  con- 
veyance according  to  the  description  in  that  contract  might 
have  been  claimed  by  Blakeman  to  effect  a  transfer  of  ths 
twenty  feet  covered  by  the  building,  he  could  not  claim  at 
the  same  time  that  it  would  transfer  the  strip  east  of  the 
building  which  Rosenstock  was  desiring  to  acquire.  Blake- 
man must  be  held  to  have  known  what  he  was  seeking  by  his 
suit  for  specific  performance,  and  to  have  known  that  if  he 
took  the  strip  on  one  side  he  must  relinquish  that  on  the 
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other.  He  made  his  election  when  he  claimed  the  price  of  the 
strip  on  the  east,  and  the  decree  and  conveyance  by  which  he 
got  the  legal  title  accurately  described  the  particular  twenty 
feet  which  he  elected  to  take.  The  strip  in  controversy  is  not 
included  in  that  description  and  remained  to  the  Miller  heirs 
who  conveyed  it  to  plaintiff.  He  had  the  title,  legal  and 
equitable,  and  should  have  prevailed. 


[8.  P.  No.  4702.    Department  One.— April  30,  1908.] 

GEORGE  ALBERT  ALDRICH,  Appellant,  v.  ANNIE 
ALDRICH  BARTON  et  al.,  Respondents;  HELEN  H. 
GREIG  et  al..  Interveners,  Respondents. 

INSANS  Persons— Restoration  to  Capacity — CJonstruotion  of  Codb — 
Guardianship. — The  provisions  of  section  1766  of  the  Code  of  Civil 
Procedure,  respecting  the  restoration  of  an  insane  person  to  capacity, 
are  not  applicable  to  one  who  has  been  confined  in  an  insane  asylum 
without  having  been  put  under  guardianship. 

Id.— Certificate  op  Discharge  prom  State  HosPitai>— Want  op  Axj- 
thority — CoLiiATERAL  Atiack. — ^A  Certificate  of  discharge  from  a 
state  hospital  by  an  ofilcial  having  jurisdiction  to  make  it,  under  sec- 
tion 2189  of  the  Political  Code,  is  made  by  that  section  evidence  of 
an  adjudication  that  the  person  discharged  had  recovered;  but  it  is 
open  to  collateral  attack  for  want  of  authority  to  make  it,  and  it 
may  be  shown  that  when  it  was  made  the  apparently  discharged  per- 
son was  not  an  inmate  of  the  hospital,  nor  within  the  control 
of  the  superintendent  when  the  certificate  was  made;  and  upon  sucb 
showing,  the  certificate  is  ineffectual  for  any  purpose. 

Id. — Trust  Under  Will — Construction — Actual  Recovery  prom  Men- 
tal Incompetency. — Wliere  a  trust  under  a  will  provided  for  title 
in  trustees  to  provide  an  income  for  the  support  of  an  insane  person, 
"so  long  as  he  shall  be  incompetent  to  hold  and  properly  manage 
his  affairs  and  property,"  the  principal  to  be  turned  over  to  him 
upon  his  restoration  "to  mental  soundness  and  capacity,"  the  trust 
is  to  be  construed  as  continuing  until  the  actual  recovery,  in  fact, 
from  mental  derangement  or  incompetency,  rather  than  the  mere 
making  of  an  order  purporting  to  declare  such  recovery. 

Id. — Certificate  Prima  Facie  Evidence. — A  certificate  of  discharge 
granted  under  the  act  of  1897  (Stats.  1897,  p.  331),  or  under  the 
act  of  1901  (Stats.  1901,  p.  639),  is  merely  prima  facie  evidence  of 
sanity,  and  may  be  overcome  by  proof  to  the  contrary. 
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Id. — Right  to  Tsbmtnate  Trust  Undeb  Will — Proof  Required—- Sup- 
port OF  Finding. — In  order  to  terminate  the  trust  under  the  will 
the  discharged  person  must  prove  restoration  to  a  condition  of 
competency  in  fact  to  manage  his  affairs.  On  this  issue,  the  find- 
ing of  the  court  was  against  him,  and  iB  supported  hj  sufficient 
evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Aldrich  &  Gentry,  for  Appellant. 

Drown,  Leicester  &  Drown,  for  Defendants,  Respondents. 

A.  Everett  Ball,  for  Interveners,  Respondents. 

SLOSS,  J.— William  A.  Aldrich,  the  father  of  the  plaintiflf, 
died  on  February  25,  1892,  leaving  a  will  dated  the.  twenty- 
ninth  day  of  October,  1891.  In  May,  1888,  the  plaintiff, 
George  Albert  Aldrich,  had  been  duly  committed  to  the  Napa 
State  Asylum  for  the  Insane  by  a  judge  of  the  superior 
court  of  Alameda  County,  and  he  remained  a  patient  in  said 
asylum  until  after  his  father's  death. 

By  said  will  the  testator  gave  the  residue  of  his  estate  to 
trustees,  in  trust,  among  other  things,  to  appropriate  and  pay 
out  of  the  net  income  derived  from  one  fourth  of  such  residue 
"so  much  thereof  as  may  be  required  for  the  -proper  and  com- 
fortable maintenance,  support  and  care  of  my  son  George 
Albert  Aldrich,  now  at  the  state  asylum  for  the  insane  in 
Napa  County,  California,  so  long  as  he  shall  be  incompetent 
to  hold  and  properly  manage  his  affairs  and  property.  Upon 
the  restoration  of  my  said  son  George  Albert  Aldrich  to 
mental  soundness  and  capacity  to  turn  over  and  pay  and  de- 
liver to  him  the  said  one  fourth  of  such  residue  of  my  estate, 
with  all  increment  and  accumulations  thereof,  to  have  and  to 
bold  the  same  to  him  and  his  heirs  forever.  If,  however,  my 
said  son  George  Albert  Aldrich  shall  prove  to  be  permanently 
of  unsound  mind  and  shall  so  continue  up  to  the  time  of  his 
death,  the  said  one  fourth  of  such  residue  of  my  estate  shall, 
upon  his  death,  pass  to  and  be  thereupon  paid  and  delivered 
to  and  distributed  among  my  heirs  at  law  then  living,  ac- 
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•cording  to  the  laws  of  the  state  of  California  then  in  force 
relating?  to  the  succession  to  the  property  of  the  estate  of 
those  dying  intestate."  The  will  was  duly  admitted  to  pro- 
bate, and  on  the  thirty-first  day  of  May,  1893,  at  the  close  of 
the  administration  of  the  estate,  a  decree  of  distribution  was 
made,  whereby  the  residue  of  the  estate  was  distributed  to 
the  trustees  named  in  the  will  upon  the  trusts  therein  de- 
clared. The  defendants  Annie  Aldrich  Barton  and  Helen 
iVldrich  Dunning  are  the  sole  remaining  trustees. 

This  action  was  brought  by  plaintiff  against  such  trustees 
to  obtain  a  decree  terminating  the  trust  and  requiring  the 
defendants  to  account  for  and  turn  over  to  plaintiff  one 
fourth  of  the  residue  of  the  estate.  The  complaint  alleges 
that  on  or  about  January  30,  1905,  the  medical  superintendent 
of  the  Napa  State  Hospital  for  the  Insane  filed  with  the  sec- 
retary of  the  board  of  managers  of  said  Napa  state  hospital 
his  certificate  of  discharge  of  plaintiff;  that  on  the  first  day 
of  February,  1905,  a  copy  of  said  certificate,  certified  by  the 
secretary  of  the  board  of  managers  of  said  Napa  state  hos- 
pital, was  filed  with  the  county  clerk  of  Alameda  County  and 
entered  by  said  county  clerk  in  a  book  kept  by  him  for  that 
purpose.  It  is  further  alleged  that  plaintiff  was,  prior  to  the 
commencement  of  this  action,  discharged  from  said  asylum 
and  restored  to  mental  soundness  and  capacity. 

The  defendant  trustees  answered,  admitting  the  filing  and 
recording  of  the  discharge  in  question,  but  averring  on  in- 
formation and  belief  that  said  certificate  of  discharge  is  void 
and  of  no  legal  effect,  and  that  the  medical  superintendent 
of  the  Napa  State  Hospital  for  the  Insane  did  not,  when  he 
signed,  made,  or  filed  said  certificate  of  discharge,  have  any 
jurisdiction  over  or  concerning  the  person  of  the  plaintiff  or 
the  subject-matter  of  the  discharge  of  the  plaintiff  from  the 
said  hospital.  They  further  alleged  that  at  the  time  of  said 
discharge,  and  at  all  times  since  the  first  day  of  January, 
1905,  the  plaintiff  was  not  in  said  hospital,  nor  a  patient 
at  said  hospital,  nor  an  inmate  thereof,  nor  within  the  con- 
trol nor  under  the  jurisdiction  of  said  hospital,  or  of  the 
medical  superintendent  thereof  or  any  of  the  officers  of  the 
same,  nor  within  said  county  of  Napa.  The  answer  further 
denied  that  the  plaintiff  was,  prior  to  the  commencement 
of  this  action,  or  that  he  has  been  at  any  time  restored  to 
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mental  soundness  or  capacity.  Other  matters  are  set  up  in 
the  answer,  but  the  statement  here  made  is  sufficient  to  make 
clear  every  point  which  need  be  considered  in  disposing  of 
this  appeal.  There  was  also  a  complaint  in  intervention, 
filed  by  persons  claiming  to  be  heirs  at  law  of  the  testator, 
and  as  such  entitled  to  an  interest  in  the  trust  fund  upon  the 
death  of  plaintiff,  if  he  shouJd  remain  incompetent  until  his 
death.  The  interveners  joined  with  the  defendants  in  op- 
posing plaintiff's  prayer  for  relief. 

The  court  found  in  favor  of  the  foregoing  allegations  and 
denials  of  the  answer.  With  reference  to  the  mental  condition 
of  the  plaintiff,  there  is  a  finding  numbered  11,  as  follows: 
*'That  said  plaintiff  George  Albert  Aldrich  was  not,  at  the 
date  of  the  death  of  his  said  father,  William  A.  Aldrich,  to  wit: 
on  the  25th  day  of  February,  1892,  and  that  he  was  not  on  the 
12th  day  of  November,  1902,  or  on  the  said  30th  day  of  Jan- 
uary, 1905,  and  that  he  has  not  been  at  any  time  since  the  date 
of  the  death  of  his  said  father,  and  is  not  now  of  sound  mind  or 
competent  to  hold  and  properly  manage  his  affairs  and  prop- 
erty, OP  restored  to  mental  soundness  or  capacity;  but  that 
ever  since  the  date  of  the  death  of  his  said  father  he  has  been, 
and  he  is  now,  of  unsound  mind  and  incompetent  to  hold  and 
properly  manage  his  affairs."  As  conclusions  of  law  the 
court  found  that  the  discharge  of  plaintiff  from  the  said 
asylum  did  not  terminate  or  extinguish  the  said  trust,  but 
that  the  same  still  continues.  A  decree,  denying  the  plaintiff 
any  relief  and  declaring  the  right  of  the  defendants  to  hold 
the  property  upon  such  trust,  followed.  The  plaintiff  appeals 
and  brings  up  the  evidence  by  a  bill  of  exceptions. 

While  the  record  contains  numerous  exceptions,  but  a  single 
question  is  presented.  The  plaintiff  relies  exclusively  upon 
the  certificate  of  discharge  given  by  the  superintendent  of 
the  state  asylum,  or  hospital,  as  it  is  now  called,  on  nJanuary 
31,  1905.  By  an  act  of  March  26,  1903  (Stats.  1903,  p.  485), 
chapter  1  of  title  V  of  part  3  of  the  Political  Code  was  re- 
pealed, and  there  was  substituted  therefor  a  new  chapter 
comprising  sections  2136  to  2199,  inclusive,  of  that  code,  and 
dealing  with  the  care  and  custody  of  insane  persons,  etc. 
Section  2189  deals  with  the  discharge  of  patients  from  state 
hospitals.  Subdivision  1  of  that  section  authorizes  the  super- 
intendent of  a  state  hospital  to  discharge  "A  patient  who, 
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in  his  judgment,  has  recovered,"  and  subdivision  6  provides 
that  "When  any  person  is  discharged  as  recovered  from  a 
state  hospital,  a  copy  of  the  certificate  of  discharge  duly 
certified  by  the  secretary  of  the  board  of  managers,  may  be 
filed  for  record  with  the  clerk  of  the  superior  court  of  the 
county  from  which  said  person  was  committed.  .  •  .  Such 
certified  copy  of  such  certificate  and  the  record  of  the  same 
shall  have  the  same  legal  effect  as  the  original,  and  if  no 
guardian  has  been  appointed  for  such  person,  as  provided  by 
sections  1763  and  1764  of  the  Code  of  Civil  Procedure,  such 
certificate  and  duly  certified  copies  thereof  and  such  record 
thereof  shall  have  the  same  legal  force  and  effect  as  a  judg- 
ment of  restoration  to  capacity  made  under  the  provisions  of 
section  1766  of  the  Code  of  Civil  Procedure." 

The  contention  of  the  plaintiff  is  that,  by  this  provision, 
the  certificate  of  dischaj^e  of  the  superintendent  is  made 
final  and  conclusive  upon  all  parties.  It  is  expressly  conceded 
that  if  the  court  was  authorized  to  go  behind  the  certificate 
and  inquire  into  the  question  of  whether,  as  a  matter  of  f act^ 
the  plaintiff  had  ever  become  competent,  the  evidence  is 
ample  to  sustain  finding  11  above  quoted,  to  the  effect  that  he 
had  not  at  any  time  since  the  date  of  his  father's  death  been 
of  sound  mind  or  competent  to  hold  and  properly  manage  his 
affairs  and  property,  or  restored  to  mental  soundness  or 
capacity. 

There  is  no  discussion  in  the  briefs  regarding  the  proper 
construction  of  the  trust  clause,  both  parties  apparently  as- 
suming that  the  event  upon  which  the  testator  intended  to 
make  the  plaintiff's  right  to  the  principal  of  one  fourth  of  the 
residue  depend  was  his  actuaf  recovery,  m  fact,  from  mental 
derangement  or  incompetency,  rather  than  the  mere  making 
of  an  order  purporting  to  declare  such  recovery.  And  this, 
we  think,  is  the  proper  interpretation  of  the  clause.  The 
testator  provided  that  the  trust  should  continue  so  long  as 
the  plaintiff  should  be  incompetent.  Upon  his  "restoration 
to  mental  soundness  and  capacity,"  he  was  to  receive  the 
corpus  of  the  trust.  The  phrase  "restoration  to  capacity," 
standing  alone,  might  be  construed  to  mean  a  judicial  or  other 
adjudication  of  restoration,  regardless  of  the  actual  fact. 
But  the  only  proceeding  known  to  our  law  which,  at  the 
date  of  testator's  will,  could  with  propriety  be  designated 
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as  a  "restoration  to  capacity"  was  the  proceeding  defined  in 
section  1766  of  the  Code  of  Civil  Procedure,  and  that  pro- 
ceeding was  not  applicable  to  the  case  of  one  who  ^as  con- 
fined in  an  insane  asylum  without  having  been  put  under 
guardianship.  (Kellogg  v.  Cochran,  87  Cal.  192,  [25  Pae. 
677].)  Leaving  out  of  consideration  such  relief  as  might 
be  afforded  by  a  court  on  habeas  corpus,  the  asylum  authorities 
alone  had  power  to  affect  the  status  of  such  person,  and  while 
a  discharge  by  such  authorities  was  an  adjudication  that  the 
person  committed  has  recovered  from  insanity  (Kellogg  v. 
Cochran,  87  Cal.  192,  [25  Pac.  677]),  it  afforded,  prior  to 
the  enactments  of  1903,  only  prima  facie  evidence  of  legal 
capacity  in  the  person  so  discharged.  (Civ.  Code,  sec.  40.) 
Such  order  of  discharge  is  not  fairly  within  the  meaning  of 
the  phrase  "restoration  to  mental  soundness  and  capacity,"  as 
used  by  the  testator.  What  effect  it  may  have  as  evidence  of 
such  restoration  is  another  question. 

The  appellant,  as  has  been  stated,  takes  the  position  that  a 
certificate  of  discharge  which  formerly  only  raised  a  pre- 
sumption of  capacity  is,  if  issued  under  section  2189  of  the 
Political  Code,  as  that  section  now  reads,  conclusive  evi- 
dence of  restoration  to  capacity  of  the  person  discharged. 
This  contention  is  based  upon  the  provision  of  the  statute 
that  such  certificate  shall  have  "the  same  legal  force  and 
effect"  as  a  judgment  of  restoration  under  section  1766  of 
the  Code  of  Civil  Procedure.  The  proceeding  defined  in  sec- 
tion 1766  is,  in  its  nature,  a  judicial  proceeding.  In  it  a  court, 
upon  application  by  petition  on  behalf  of  a  person  declared 
incompetent,  and  after  notice  to  adverse  parties  and  a  hear- 
ing, is  authorized  to  "judicially  determine"  the  fact  of  the 
restoration  to  capacity  of  such  person.  The  judgment  ren- 
dered in  such  case  is  one  "in  respect  to  the  personal,  political, 
or  legal  condition  or  relation  of  a  particular  person,"  and, 
when  rendered  by  a  court  having  jurisdiction  to  pronounce 
the  judgment  or  order,  is  "conclusive  upon  .  .  .  the  condition 
or  relation  of  the  person."  (Code  Civ.  Proc,  sec.  1908.)  The 
decision  in  Kellogg  v.  Cochran,  87  Cal.  192,  [25  Pac.  677], 
established  the  proposition  that  this  proceeding  had  no  ap- 
plication to  the  case  of  a  person  who  had  been  committed  to  an 
insane  asylum,  but  had  not  been  put  under  guardianship  by 
virtue  of  sections  1763  and  1764  of  the  Code  of  Civil  Pro- 
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cedure.  The  legislature,  in  enacting  section  2189  of  the 
Political  Code,  doubtless  intended  to  afford  to  persons  who, 
upon  recovery,  should  be  discharged  from  insane  asylums, 
some  record  proof,  which  should  operate  to  establish  their 
recovery  in  the  same  way  that  the  judgment  of  restoration 
under  section  1766  of  the  Code  of  Civil  Procedure  operated 
in  the  case  of  persons  who  had  been  declared  incompetent, 
and  for  whom  guardians  had  been  appointed.  That  is  to  say, 
the  certificate,  when  made  by  an  official  having  jurisdiction  ta 
make  it,  was  made  evidence  of  an  adjudication  of  the  fact 
that  the  person  discharged  had  recovered.  But  the  argument 
of  the  appellant  goes,  and,  as  will  appear,  necessarily  goes^ 
further  than  this.  He  contends  that  the  certificate  of  dis- 
charge, in  and  of  itself,  conclusively  proves  the  jurisdiction 
of  the  superintendent  to  make  it;  that  is  to  say,  that  it  can- 
not be  collaterally  attacked  even  for  want  of  jurisdiction, 
unless  such  want  of  jurisdiction  appears  on  the  face  of  the 
record.  This  is,  no  doubt,  the  rule  applicable  to  judgments 
of  courts  of  general  jurisdiction.  (Carpentier  v.  Oakla/nd, 
30  Cal.  439;  Hahn  v.  Kelly,  34  Cal.  402,  [94  Am.  Dec.  742] ; 
Drake  v.  Duvenick,  45  Cal.  464;  Lyon  v.  Petty,  65  Cal.  325, 
[4  Pac.  103] ;  Bennett  v.  Wilson,  133  CaL  379,  [85  Am.  St. 
Kep.  207,  65  Pac.  880].)  We  need  not  here  decide  whether 
the  superior  court,  acting  under  the  provisions  of  section 
1766  of  the  Code  of  Civil  Procedure,  is  to  be  regarded  as  the 
court  of  general  or  one  of  limited  jurisdiction.  In  any  view, 
we  are  satisfied  that  the  statute  giving  to  the  certificate  of  dis- 
charge the  same  legal  force  and  effect  possessed  by  a  judg- 
ment under  section  1766  of  the  Code  of  Civil  Procedure  is 
not  to  be  construed  as  putting  it  beyond  the  power  of  a  party 
against  whom  such  certificate  is  offered  to  show  that  in  fact  it 
was  issued  in  a  case  in  which  the  superintendent  of  the  asylum 
had  no  power  to  act.  It  is  not  to  be  supposed  that  the  legis- 
lature intended  to  give  to  an  executive  officer,  acting  ex  parte, 
the  power  to  determine  conclusively,  even  as  against  col- 
lateral attack,  that  he  had  jurisdiction,  when  in  fact  he  had 
none.  It  is  not  necessary  to  decide  whether  the  effect  con- 
tended for  could,  under  fundamental  constitutional  restric- 
tions, be  given  to  a  certificate  such  as  the  one  here  relied  on. 
Nor  need  we  consider,  whether,  even  if  issued  in  a  case 
within  the  jurisdiction  of  the  superintendent,  such  certificate 
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can  constitutionally  be  made  conclusive  evidence  of  restora- 
tion to  capacity.  It  is  enough,  for  the  purposes  of  this  case, 
to  say  that  the  reasonable  interpretation  of  section  2189  of 
the  Political  Code  is  that  it  purports  to  make  a  certificate 
conclusive  as  against  collateral  attack,  if  issued  by  one  having 
authority,  in  the  particular  case,  to  make  it,  but  that  such 
certificate  always  remains  open  to  attack  for  want  of  such 
authority.  The  purpose  of  this  section  was  to  give  to  a  cer- 
tificate of  discharge  the  effect  of  a  judgment,  as  an  adjudi- 
cation of  a  fact,  not  to  confer  upon  it  any  evidentiary  value^ 
as  conclusive  proof  of  jurisdiction  to  make  such  adjudi- 
cation. 

The  court  found  that,  at  the  time  of  said  discharge,  the 
plaintiff  waa  not  in  the  Napa  State  Hospital  for  the  Insane, 
nor  a  patient  at  said  hospital,  nor  an  inmate  thereof,  nor 
within  the  control  of  the  hospital  or  the  medical  superin- 
tendent thereof.  These  findings  are  fully  sustained  by  the 
evidence,  which  shows  that  plaintiff  was  released  from  the 
asylum  on  parole  in  1892.  Between  that  time  and  1900  he 
went  to  the  asylum  occasionally  to  visit  the  physicians.  Since 
1900  he  has  not  been  to  the  asylum  at  all.  In  1902  there  was 
granted  to  plaintiff,  at  his  request,  a  certificate  of  discharge. 
The  discharge  of  1902,  whether  valid  or  not,  was  treated  as 
effectual  by  the  asylum  authorities  and  by  the  plaintiff. 
Plaintiff  had  no  communication  thereafter  with  any  ofiBcial 
of  the  asylum  until  1905,  when  he  applied  for  the  certificate 
now  relied  on.  This  certificate  was  issued  by  Dr.  Stone, 
whose  incumbency  of  the  oflSce  of  medical  superintendent 
began  after  plaintiff  left  the  asylum.  The  certificate  was- 
issued  after  an  examination  of  plaintiff  made  by  Dr.  Stone 
at  San  Francisco. 

There  can  be  no  doubt  that  the  jurisdiction  of  the  super- 
intendent of  an  insane  asylum  to  discharge  a  person  as  re- 
covered from  insanity  exists,  under  section  2189  of  the  Politi- 
cal Code,  only  where  such  person  is  a  patient  in  the  asylum. 
The  only  authority  given  to  the  superintendent  by  the  statute 
is  to  discharge  a  "patient"  and  that  by  such  patient  is  meant 
one  who  has  been  committed  to  the  asylum  and  has  remained 
there  (except  in  case  of  a  temporary  absence  as  on  parole) 
for  care  and  treatment,  is  clear  from  a  reading  of  the  entire 
chapter  of  the  Political  Code  dealing  with  the  commitment. 
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and  care  of  insane  persons.  One  who  has  for  many  years 
been  away  from  the  asylum,  claiming,  without  opposition, 
to  have  been  discharged  by  virtue  of  an  order  purporting  to 
have  that  effect,  and  over  whom  the  asylum  authorities  do 
not  exercise,  or  claim  the  right  to  exercise  any  power  or  re- 
straint whatever,  cannot  be  said  to  be  a  "patient"  within  the 
meaning  of  the  law.  Such  was  the  condition  of  the  plaintiff, 
as  is  found  by  the  court  on  ample  evidence. 

Nor  would  plaintiflf's  situation  be  improved  if  the  dis- 
charge of  1902  could  be  regarded  as  valid,  either  under  the 
act  of  1897  covering  the  commitment  and  care  of  insane  per- 
sons (Stats.  1897,  p.  331),  or  under  the  act  of  1901,  providing 
for  the  discharge  of  persons  who  have  been  committed  to  a 
hospital  for  the  insane,  but  are  not  confined  in  such  hospital. 
(Stats.  1901,  p.  639.)  A  certificate  granted  under  either  act 
would  afford  no  more  than  prima  facie  proof  of  sanity. 

The  certificate  of  1905,  having  been  issued  without  authority, 
was  ineffectual  for  any  purpose,  and  the  plaintiff's  right  to 
recover  depended  upon  his  establishing  that  he  had  in  fact 
been  restored  to  a  condition  of  competency.  On  this  issue, 
the  finding  was  against  him,  and,  as  is  conceded,  there  was 
sufficient  evidence  to  support  the  finding. 

Since  everj'-  point  made  by  appellant  is  based  on  the  claim 
that  the  certificate  was  conclusive  in  his  favor,  it  follows  that 
the  court  below  rightly  gave  judgment  for  the  defendants. 

The  judgment  is  affirmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 


[S.  P.  No.  4575.     Department  One.— April  30,  1908.] 

J.  HERZOG  and  AUGUSTA  HERZOG,  Appellants,  v. 
ATCHISON,  TOPEKA  AND  SANTA  FE  RAILROAD 
COMPANY,  Respondent. 

Specific  Performance — Contract  for  Location  of  Bailroad  Station — 
When  Enforceable. — A  contract  for  the  location  of  a  railroad  sta- 
tion may  be  enforced  specifically,  where  it  is  fair  and  just  and 
leaves  the  railroad  free  to  serve  the  public  interests  by  the  location 
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of  additional  stations  as  they  might  be  needed,  without  limitation 
of  mimber  or  location. 

Id. — When  not  Enforceabi^. — Specific  performance  of  a  contract  for 
such  location  will  not  be  enforced,  to  subserve  mere  private  interests, 
in  such  manner  as  to  hamper  the  railroad  in  the  performance  of 
its  duties  to  the  public,  or  if  the  contract  is  to  establish  no  other 
stations  within  a  given  distance  of  the  agreed  location,  or  where 
the  enforcement  of  the  contract  would  impose  a  great  burden  on 
the  defendant  without  corresponding  benefit  to  the  plaintiff,  or 
would  be  detrimental  to  the  interests  of  the  public. 

Id. — Showing  of  Fairness  and  Justice  Required— Adequacy  of  CJon- 
SIDERATION. — A  Complaint  for  specific  performance  of  a  contract 
must,  in  order  to  be  suflScient  as  against  a  general  demurrer,  state 
facts  from  which  the  court  maj  determine  that  the  consideration 
is  adequate,  and  that  the  contract  is  as  to  the  defendant,  fair,  just, 
and  reasonable,  and  that  it  would  not  be  inequitable  to  enforce  it. 

Id. — Insufficient  Complaint  to  Enforce  Specific  Performance  of 
Contract  for  Station. — ^Where  the  complaint  for  specific  perform- 
ance of  a  contract  for  the  location  of  a  railway  station  lacks  the 
showing  of  fairness,  jujitice,  and  reasonableness  of  the  contract,  or 
the  adequacy  of  its  consideration,  and  does  not  state  the  value  of  the 
right  of  way  conveyed  to  the  company  as  the  consideration  for  the 
contract,  nor  allege  the  cost  to  the  defendant  of  compliance  with  the 
contract,  nor  show  that  plaintiffs  are  the  owners  of  any  land  near  the 
proposed  station,  and  fails  to  show  that  the  recovery  of  damages  for 
breach  of  the  contract  would  not  be  an  adequate  remedy,  it  is  wholly 
insufScient,  as  against  a  general  demurrer. 

Id. — ^Allegahon  of  Past  Ownership — Presumption  of  Continuanc* 
Inapplicable. — The  allegation  in  the  complaint  that  plaintiffs  owned 
land  adjoining  the  right  of  way  in  1881,  is  not  an  allegation  that 
they  owned  it  at  any  later  date.  The  presumption  of  the  continu- 
ance of  facts  shown  to  exist,  is  merely  a  rule  of  evidence  and  not 
of  pleading,  and  cannot  dispense  with  the  averment  of  the  fact 
of  continued  ownership. 

APPEAL   from  a  judgment  of  the   Superior  Court  of 
Alameda  County.    Henry  A.  Melvin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  J.  Scrivner,  and  Alfred  H.  Cohen,  for  Appellants. 

T.  J.  Norton,  H.  D.  PiUsbury,  and  E.  E.  Milliken,  for  Ee- 
spondent. 

SLOSS,  J. — To  plaintiffs'  complaint  the  defendant  inter- 
posed a  demurrer  for  want  of  facts  constituting  a  cause  of 
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action.  The  demurrer  was  sustained  without  leave  to  amend, 
.and  plaintiffs  appeal  from  the  ensuing  judgment  in  favor  of 
defendant. 

The  complaint  states  these  facts.  On  September  20,  1881, 
and  long  prior  thereto  the  plaintiffs  were  the  owners  and  in 
possession  of  a  tract  of  land  in  Alameda  County  containing 
some  sixty-five  acres.  On  September  30,  1881,  the  California 
and  Nevada  Railroad  Company  executed  and  delivered  to 
plaintiffs  a  writing  whereby,  in  consideration  of  plaintiffs 
"signing  for"  a  right  of  way  for  said  railroad  over  their  land, 
the  railroad  company  agreed  to  "establish  and  maintain  a  per- 
manent station  to  deliver  and  take  passengers  and  freight  at 
each  passing  train,  said  station  to  be  situated  at  the  north 
side  of  said  Alcatraz  Avenue  and  on  the  west  side  of  Lowell 
Street,  and  to  receive  and  discharge  passengers  from  all  but 
express  trains  upon  proper  signal."  At  the  same  time,  and  in 
consideration  of  the  execution  and  delivery  of  this  instru- 
ment, the  plaintiffs  signed  and  delivered  to  the  railroad  com- 
pany the  right  of  way  over  their  lands  referred  to  in  the  in- 
strument. Subsequently,  the  California  and  Nevada  Rail- 
road Company  laid  down  railroad  tracks  over  such  right  of 
way  and  operated  passenger  and  freight  trains  thereon.  In 
1893  the  defendant,  Atchison^  Topeka  and  Santa  Pe  Rail- 
road Company,  purchased  of  the  California  and  Nevada  Rail- 
road Company  the  right  of  way  granted  by  plaintiffs  and  has 
ever  since  been  in  possession  of  the  same,  and  has  been  operat- 
ing passenger  and  freight  trains  thereon.  At  the  time  of  its 
purchase  the  defendant  had  notice  of  its  predecessor's  agree- 
ment with  plaintiffs  and  assumed  the  obligation  to  perform 
the  same. 

Neither  the  defendant  nor  its  predecessor  in  interest  has 
ever  established  or  maintained  a  permanent  or  any  station 
at  the  place  or  for  the  purposes  specified  in  the  agreement, 
nor  has  either  of  them  stopped  any  train  at  such  place.  On 
June  2,  1904,  plaintiffs  requested  the  defendant  to  comply 
with  the  terms  and  conditions  of  said  agreement,  but  the  de- 
fendant has  failed  and  refused  to  perform  any  of  such  terms 
and  conditions.  Plaintiffs  have,  upon  their  part,  performed 
all  the  terms  and  conditions  required  of  them  to  be  performed. 
On  account  of  the  failure  and  refusal  of  the  defendant  to  so 
comply,  plaintiffs  "have  suffered  great  and  irreparable  dam- 
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age,  and  if  said  terms  and  conditions,  as  aforesaid,  are  not 
carried  out  and  performed  by  defendant,  these  plaintiffs 
will  continue  to  suffer  great  and  irreparable  damage." 

The  complaint  concludes  with  a  prayer  for  a  decree  com- 
pelling the  defendant  to  establish  a  station  as  agreed,  to 
deliver,  receive,  and  discharge  passengers  thereat,  and  to  stop 
all  trains  except  express  trains,  at  such  station  for  these 
purposes. 

The  action  is  clearly  one  for  specific  performance  of  a  con- 
tract, not  to  recover  damages  for  its  breach  (Piitshurgh  Coal 
Co,  V.  Greenwood,  39  Cal.  71;  Bohall  v.  Biller,  41  Cal.  532; 
Prince  v.  Laml,  128  Cal.  130,  [60  Pac.  689]),  and  the  sole 
question  is  whether  the  complaint  alleges  facts  entitling  the 
plaintiff  to  the  equitable  relief  sought.  It  is  argued  by  the 
respondent  that  it  is  the  duty  of  railroad  corporations,  which 
are  performing  functions  partaking  of  a  public  character, 
to  locate  their  stations  at  places  where  they  will  best  serve 
the  public  needs  and  convenience,  and  that,  accordingly, 
a  court  of  equity  will  not,  in  order  to  subserve  mere  private 
interests,  compel  the  location  of  stations  for  the  stopping  of 
trains  in  such  manner  as  to  hamper  the  company  in  the  per- 
formance of  its  duties  to  the  public.  The  rule  thus  invoked 
has  been  applied  to  cases  more  or  less  similar  to  the  present 
one.  {Texas  and  Pacific  Ry.  Co.  v.  City  of  Marshall,  136  U.  S. 
393,  [10  Sup.  Ct.  846] ;  Beasley  v.  Texas  and  Pacific  Ry.  Co., 
191  U.  S.  492,  [24  Sup.  Ct.  164] ;  Marsh  v.  Fairbury  etc.  R. 
Co.,  64  111.  414,  [16  Am.  Rep.  564] ;  Molile  etc.  R.  R.  Co.  v. 
People,  132  lU.  559,  [22  Am.  St.  Rep.  556,  24  N.  B.  643] ; 
at.  Joseph  etc.  R.  Co.  v.  Ryan,  11  Kan.  602,  [15  Am.  Rep. 
357] ;  Pacific  R.  Co.  v.  Seely,  45  Mo.  212,  [100  Am.  Dec. 
369] ;  Holladay  v.  Patterson,  5  Or.  177;  Texas  etc.  R.  Co.  v. 
Scott,  77  Fed.  726,  [23  C.  C.  A.  424].)  Nearly  all  of  these 
cases,  however,  involved  contracts  which  undertook  to  bind 
the  railroad  company,  not  merely  to  locate  a  station  at  a  par- 
ticular place,  but  to  establish  no  other  station  within  a  given 
distance  of  sueh  places.  In  such  cases,  it  was  the  exclusive 
character  of  the  accommodation  contracted  for  that  was 
thought  by  the  courts  to  involve  an  attempt  to  interfere  with 
the  companies  in  the  performance  of  their  duty  to  the  public. 
In  other  words,  the  common  carrier  could  not  be  permitted 
to  bind  itself  not  to  furnish  accommodations  wherever  they 
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might  be  needed.  This  consideration  does  not  apply  to  the 
ease  of  a  contract  which  merely  binds  the  company  afSrm- 
atively  to  furnish  certain  accommodations  to  the  plaintiff, 
without  in  any  way  debarring  it  from  fully  complying  with 
all  its  duties  to  others  entitled  to  its  service.  The  contract 
here  alleged  did  not  bind  the  company  to  limit  in  any  de- 
gree the  facilities  to  be  furnished  to  the  public.  It  required 
the  establishment  and  maintenance  of  a  station  at  a  place 
named,  but  left  the  company  free  to  establish  additional 
stations  as  they  might  be  needed,  without  limitation  of  num- 
ber or  location.  Contracts  similar  to  the  one  here  in  question 
have  been  specifically  enforced.  {Hood  v.  North  Eastern  By, 
Co,,  L.  R.  8  Eq.  666 ;  Lawrence  v.  Saratoga  Lake  By,  Co.,  36 
Hun,  468,  cited  with  approval  in  Prospect  Park  etc.  B,  B,  Co. 
V.  Coney  Islcmd  etc,  B,  B.  Co.,  144  N.  Y.  153,  [39  N.  E.  17] ; 
Murray  v.  North  Western  B.  B.  Co.,  64  S.  C.  520,  [42  S.  E. 
617].)  Where  such  contracts  are  limited  to  the  creation  of  a 
right  to  a  certain  station  or  train  service  at  given  points, 
without  in  any  way  making  the  right  exclusive  or  infringing 
upon  the  company's  obligation  to  furnish  proper  service  at  any 
other  place  where  it  may  be  needed,  we  are  not  prepared  to 
hold  that  their  enforcement  would  necessarily  be  violative 
of  public  policy.  {Texas  and  St.  L.  B.  B.  Co.  v.  Boberts,  60 
Tex.  545,  [48  Am.  R^p.  268] ;  Int.  &  O.  N.  B.  B.  Co.  v.  Daw- 
son, 62  Tex.  260;  Oreene  v.  West  Cheshire  By.  Co.,  L.  R.  13 
Eq.  44.) 

A  different  question  is  presented  where,  upon  the  trial,  or 
from  the  allegations  of  the  bill,  it  appears  that  the  enforce- 
ment of  the  contract  would  impose  a  great  burden  upon  the 
defendant,  with  a  slight  or  no  corresponding  benefit  to  the 
plaintiff,  or  that  such  enforcement  would  be  detrimental  to 
the  interests  of  the  public.  Such  circumstances,  showing 
that  the  performance  sought  would  be  oppressive  or  in- 
equitable, will  warrant  the  denial  of  specific  relief.  (6 
Pomeroy's  Equity  Jurisprudence,  sec.  796;  Conger  v.  New 
York  etc,  B,  B,  Co,,  120  N.  Y.  29,  [23  N.  E.  983] ;  Murdfeldi 
V.  New  York  etc.  B.  B,  Co.,  102  N.  Y.  703,  [7  N.  E.  404] ; 
Clark  V.  Bochester  B.  B.  Co.,  18  Barb.  350.) 

The  consideration  last  suggested  points  directly  to  a  fatal 
objection  to  the  complaint  under  discussion.  It  is  thoroughly 
settled  in  this  state  that  a  complaint  for  specific  performance 
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must,  in  order  to  make  out  a  ease  good  as  against  general 
demurrer,  state  facts  from  which  the  court  may  determine 
that  the  consideration  is  adequate,  and  that  the  contract  is 
as  to  the  defendant  just  and  reasonable.  (Civ.  Code,  sec. 
3391.)  In  Agard  v.  Valencia,  39  Cal.  302,  the  court  says: 
"Another  well-established  rule  of  courts  of  equity  is,  that  in 
suit  for  specific  performance,  it  must  be  affirmatively  shown 
that  the  contract  is  fair  and  just,  and  that  it  would  not  be 
inequitable  to  enforce  it.  The  court  will  not  lend  its  aid  to 
enforce  a  contract  which  is  in  any  respect  unfair  or  savors 
of  oppression,  but  in  such  cases  will  leave  the  party  to  its 
remedy  at  law.  It  is  incumbent  upon  the  plaintiff,  there- 
fore, to  state  such  facts  as  will  enable  the  court  to  decide 
whether  the  contract  is  of  such  a  character  that  it  would 
not  be  inequitable  to  enforce  it."  This  court  has  frequently 
restated  its  adherence  to  this  rule.  (Bruck  v.  Tucker,  42  Cal. 
352;  Nicholson  v.  Tarpey,  70  Cal.  608,  [12  Pac.  778] ;  Morrill 
V.  Everson,  77  Cal.  114,  [19  Pac.  190] ;  Windsor  v.  Miner,  124 
Cal.  492,  [57  Pac.  386] ;  Prince  v.  Lamb,  128  Cal.  120,  [60  Pac. 
689] ;  Stiles  v.  Cain,  134  Cal.  170,  [66  Pac.  231] ;  Flood  v. 
Templeton,  148  Cal.  374,  [83  Pac.  148] ;  White  v.  Sage,  149 
Cal.  613,  [87  Pac.  193].) 

The  complaint  in  this  case  is  entirely  devoid  of  any  show- 
ing of  this  character.  The  value  of  the  right  of  way  con- 
veyed is  not  stated,  nor  is  there  any  allegation  of  the  cost  to 
the  defendant  of  compliance  with  its  contract.  No  attempt 
is  made  to  state  any  facts  indicating  the  adequacy  of  the  con- 
sideration or  the  fairness  of  the  contract.  There  is  not  even 
an  allegation  in  general  terms  of  the  conclusion  that  the  con- 
tract is  just  and  fair  as  between  the  parties.  As  bearing  upon 
the  question  whether  the  granting  of  the  relief  sought  would 
be  equitable,  it  is  to  be  observed  that  the  complaint  does  not 
aver  that  the  plaintiffs,  at  any  time  since  1881,  have  been 
the  owners  of  any  land  in  the  neighborhood  of  the  proposed 
station,  or  that  they  live  near  it.  The  allegation  that  they 
owned  land  adjoining  the  right  of  way  in  1881  is  not  an 
allegation  that  they  owned  it  at  any  later  date.  The  pre- 
sumption of  the  continuance  of  facts  once  shown  to  exist 
(Code  Civ.  Proc,  sec.  1963,  subd.  32),  declares  merely  a  rule 
of  evidence  and  has  no  application  to  the  statement  of  facts 
in  a  pleading  {Fredericks  v.  Tracy,  98  Cal.  658,  [33  Pac.  750] .) 
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So  far  as  appears  from  their  complaint,  the  plaintiflfs  are 
endeavoring  to  enforce  a  bare  legal  right  to  have  the  defend- 
ant comply  with  the  contract  of  its  predecessor,  without  show- 
ing that  such  compliance  would  in  any  way  add  to  their  con- 
venience or  to  the  value  of  any  property  owned  by  them.  The 
complaint,  therefore,  fails  to  show  that  the  contract,  as  orig- 
inally made  was  fair  and  just  as  between  the  parties  or  that  it 
would  be  equitable  to  enforce  it.  Furthermore,  it  fails  to 
show  that  the  recovery  of  damages  for  a  breach  of  the  con- 
tract would  not  be  an  adequate  remedy,  a  condition  which  is 
as  essential  to  the  obtaining  of  specific  performance  as  of  other 
forms  of  equitable  relief  for  the  infringement  of  legal  rights. 
{Senter  v.  Davis,  38  Cal.  450;  Flood  v,  Templeton,  148  Cal. 
374,  [83Pac.  148].) 

Respondent  urges  some  additional  points  in  support  of  the 
rulings  sustaining  the  demurrer  but  these  need  not  be  dis- 
cussed in  view  of  the  conclusions  above  expressed. 

The  judgment  is  aflSrmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 


[8.  P.  No.  4621.    Department  One.— April  30,  1908.] 

J.  B.  O'SULLIVAN,  Respondent,  v.  S.  N.  GRIFFITH,  Ap- 
pellant. 

rRANcmsE— Steeet  Rahjioad — Grant  of  Right,  Title,  and  Interest. 
— An  instrument  whereby  the  grantor  grants  "hia  right,  title  and 
interest  in  and  to  and  under*'  certain  street-railroad  franchises  in 
a  municipality,  is  a  transfer  of  the  estate  or  property  rights  created 
by  the  original  grant  of  the  franchises  and  not  merely  of  the  docu- 
ment containing  the  grant. 

Id. — Franchise  is  Incorporeal  Hereditament. — The  right  to  use  the 
streets  of  a  city  as  a  way  upon  which  to  build  and  operate  a 
street  railroad  is  a  right  in  real  property,  an  incorporeal  heredita- 
ment. 

Id. — Grant  Equivalent  to  Quitclaim  Deed— Want  of  Title  in 
Grantor. — A  grant  whereby  the  grantor  purports  to  convey  only 
his  right,  title,  and  interest  in  certain  street-railroad  franchises,  with 
no  covenants  of  title,  is  in  effect  a  mere  deed  of  quitclaim,  and  in 
the  absence  of  fraud  or  mistake,  the  grantee  is  not  relieved  from 
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the  obligation  of  paying  the  purchase  price  merely  because  the 
grantor  had  no  title  to  the  franchises.  The  same  rule  would  obtain 
if  the  grant  were  regarded  merely  as  a  transfer  of  the  instruments 
by  which  the  franchises  were  granted. 

Id. — Covenant  or  Warranty  —  Becital  in  Grant — Franchisb  "  Duly 
Given." — The  law  will  not  imply  a  covenant  or  warranty  that  the 
franchises  purporting  to  be  conveyed  were  valid  from  a  mere  recital 
in  the  instrument  of  transfer  that  they  had  been  "duly  given"  to 
the  grantor  and  his  assignors.  A  covenant  or  warranty  is  never 
implied  from  a  mere  recitaL  Words  sufficient  to  create  an  agree- 
ment are  essential. 

Id. — ^Law  of  Foreign  State — Presumption. — In  the  absence  of  proof 
to  the  contrary,  it  is  presumed  that  the  law  of  another  state  respect- 
ing the  transfer  of  a  street-railroad  franchise,  is  the  same  as  the 
law  of   this  state. 

Id. — Presumption  Applies  to  Statutory  Law. — The  presumption  in 
this  state  as  to  the  similarity  of  the  laws  of  a  foreign  state  applies 
to  statute  law  as  well  as  to  the  common  law. 

Id. — Transfer  of  Street-Eailroad  Franchise. — ^In  this  state  a  street- 
railroad  franchise  may  be  transferred  whether  held  by  a  corpora- 
tion or  a  natural  person,  and  no  formal  or  express  consent  of  the 
state  is  necessary.  And  in  the  absence  of  proof  to  the  contrary, 
the  law  of  Nevada  is  presumed  to  be  the  same. 

Id. — Consent  of  State  not  Necessary  to  Transfer. — ^A  provision  in  a 
grant  of  a  street-railroad  franchise  requiring  the  grantee  to  form 
a  corporation  to  build  and  operate  a  street-railroad  and  to  cause 
corporate  bonds  to  be  issued  to  the  grantor  in  payment  for  the 
franchise,  is  not  contrary  to  public  policy  or  of  such  effect  as  to 
make  the  entire  contract  void. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  refusing  a  new  trial.  H.  Z.  Aus- 
tin, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

N.  C.  Caldwell,  for  Appellant. 

Smith  &  Ostrander,  for  Respondent 

SHAW,  J. — Appeal  from  a  judgment  and  from  an  order  de- 
nying defendant's  motion  for  a  new  trial. 

Plaintiff  sued  to  recover  two  thousand  seven  hundred  dol- 
Ifia^  alleged  to  be  due  as  the  purchase  price  of  all  the  right, 
title,  and  interest  of  plaintiff  and  J.  Wiseman  MacDonald  in 
certain  street-railroad  franchises  in  Reno,  Nevada,  sold  and 
conveyed  by  plaintiff  and  MacDonald  to  the  defendant 
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The  conveyance  to  the  defendant  recited  the  fact  that  the 
franchises  had  been  duly  given  to  the  plaintiff  and  two  other 
persons  who  had  subsequently  transferred  their  interest  to  the 
plaintiff,  and  then  proceeded  thus :  "Now  it  is  witnessed  that 
for  a  valuable  consideration  the  said  J.  B.  O'SuUivan  hereby 
grants,  bargains,  sells,  conveys  and  assigns  to  S.  N.  Griffith^ 
of  Fresno,  California,  all  and  every  his  right,  title  and  interest 
in  and  to  and  under  said  franchises  and  each  of  them."  Mac- 
Donald  had  previously  obtained  from  O'Sullivan  an  option  to 
purchase  the  franchises,  and  a  clause  was  added  to  the  effect 
that  he  likewise  assigned  and  conveyed  to  O'SuUivan  his  in- 
terest under  the  option.  A  separate  instrument  of  the  same 
date  was  simultaneously  executed,  whereby  Griffith  agreed 
that  he  would  at  once  form  a  corporation  to  build  and  oper- 
ate the  roads  and  cause  it  to  issue  bonds  secured  by  a  mortgage 
upon  the  roads  and  would  buy  said  bonds  to  the  amount  of  two 
thousand  seven  hundred  dollars,  par  value,  and  deliver  the 
same  to  MacDonald  within  six  months  from  the  date  of  the 
contract,  and  that,  "if  said  bonds  are  not  issued  and  delivered 
in  said  time,  the  said  Griffith  shall  pay  to  the  said  MacDonald 
the  sum  of  twenty-seven  hundred  dollars."  MacDonald  as- 
signed to  plaintiff  all  his  interest  under  the  contract.  The 
defendant  did  not  cause  said  bonds  to  be  issued  and  delivered 
to  MacDonald  within  the  six  months  specified,  or  at  all. 

The  defendant  alleged  in  his  answer  that  the  promise  to  pay 
the  money  sued  for  was  without  consideration.  This  claim  ia 
based  on  allegations  that,  under  the  laws  of  Nevada,  the  pro- 
ceeding by  which  the  alleged  franchises  were  granted  to  the 
original  grantees  were  so  defective  in  several  particulars  that 
they  were  wholly  void  and  that,  in  consequence,  the  grants 
of  the  franchises  were  void,  or,  in  other  words,  that  the  gran- 
tors of  the  defendant  had  no  title  to  the  franchises  they  at- 
tempted to  convey  to  Griffith,  that  he  received  nothing  for  the 
transfer,  and  hence,  that  there  was  no  consideration.  In  sup- 
port of  this  answer  defendant  offered  in  evidence  the  law  of 
the  state  of  Nevada.  An  objection  that  the  evidence  was  im- 
material and  incompetent  was  sustained,  and  this  ruling  is 
assigned  as  error. 

Appellant's  argument  is  in  part  based  on  the  theory  that 
the  things  granted  and  forming  the  consideration  of  the  prom- 
ise were  the  papers  or  documents  by  which  the  grant  of  the 
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franchise  was  manifested,  and  not  the  right  to  use  the  streets 
as  a  way  upon  which  to  construct  and  operate  a  street-rail- 
road.    This  is  not  the  effect  of  the  conveyance  to  Griffith. 
O'SuUivan  and  MacDonald  did  not  merely  transfer  the  paper, 
but,  as  the  instrument  itself  declares,  O'SuUivan  and  Mac- 
Donald  each  granted  "his  right,  title  and  interest  in  and  to 
and  under  the  franchises."    This  language  purports  to  trans- 
fer the  estate  or  property  rights  created  by  the  original  grant 
and  not  merely  the  document  containing  the  grant.     The^ 
right  to  use  the  streets  of  a  city  as  a  way  upon  which  to  build 
and  operate  a  street-railroad  is  a  right  in  real  property,  an 
incorporeal  hereditament.     {Stockton  etc.  Co.  v.  San  Joaquin 
Co.,  148  Cal.  319,  [83  Pac.  54].)     The  grant  to  Griffith  pur- 
ports to  convey  only  the  right,  title,  and  interest  of  the  gran- 
tors, with  no  covenants  of  title,  and  is,  in  effect,  a   mere  deed 
of  quitclaim.    {Oee  v.  Moore,  14  Cal.  472;  Allan  v.  Holton,  20 
Pick.    (Mass.)    458.)      The  case  therefore   stands  upon  the 
same  ground  as  a  suit  for  the  price  of  land  granted  by  quit- 
claim deed,  where  the  grantor  had  no  title  in  the  premises. 
"It  has  long  been  the  settled  rule  at  the  common  law,  that 
where  there  are  no  covenants  of  seizin,  etc.,  in  the  deed,  the  de- 
fendant cannot  avoid  payment  of  the  purchase  money  on  the 
ground  that  the  title  existed  elsewhere  than  in  the  grantor.'* 
{Fowler  v.  Smith,  2  Cal.  44.)    It  is  no  defense  to  a  note  given 
in  consideration  of  the  conveyance  to  the  maker  of  all  the 
interest  of  the  payee  in  a  tract  of  land,  that  the  payee  had  no 
interest  in  the  land,  unless  the  sale  was  procured  by  the  fraud 
of  the  payee,  or  by  reason  of  mistake  of  such  a  character  that 
equity  would  relieve  the  maker  from  its  effects.   (Rawle  on 
Covenants,  sec.  321 ;  Perkins  v.  Bradford,  3  N.  H.  522 ;  Toiin 
V.  Belly  61  Ala.  125;  Owens  v.  Thompson,  4  111.  502;  Ilulett 
V.  Hamilton,  60  Minn,  21,  [61  N.  W.  672] ;  Smith  v.  Winston, 
3  ^liss.  601 ;  Foy  v.  Haughton,  85  N.  C.  168 ;  Cross  v.  Nolle, 
67  Pa.  St.  74.)     The  defendant,  by  the  conveyance,  obtained 
exactly  what  his  contract  calls  for, — ^that  is,  all  the  right, 
title,  and  interest  of  the  grantors  in  and  under  the  franchises. 
No  fraud  or  mistake  is  alleged.    The  grantors  did  not  covenant 
that  they  had  any  interest,  but  only  conveyed  such  as  they 
had.     In  such  cases  the  purchaser  is  deemed  to  take  all  the 
risk  of  title  upon  himself.    The  answer  did  not  show  a  want  of 
consideration  and.the  evidence  was  properly  rejected. 
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The  appellant  assumes,  without  argument,  that  from  the  re- 
cital in  the  instrument  transferring  the  franchises  to  him  that 
the  franchises  had  been  "duly  given,'*  the  law  will  imply  a 
covenant  or  warranty  that  they  were  valid.  This  assumption 
is  not  well  founded.  In  Rawle  on  Covenants,  section  280,  that 
author  says:  "Owing  to  a  misapprehension  of  one  or  two  old 
cases,  the  dangerous  doctrine  has  been  more  than  once  broached 
that  covenants  for  title  may  be  implied  from  a  recital,  but  this 
has  since  been  distinctly  and  decisively  repudiated."  A  cov- 
enant or  warranty  is  never  implied  from  a  mere  recital.  The 
true  rule  is  thus  stated  in  Comyn*s  Digest,  quoted  with  ap- 
proval in  Hale  v.  Finch,  104  U.  S.  269 :  "Any  words  in  a  deed 
which  show  an  agreement  to  do  a  thing,  make  a  covenant.  But 
where  words  do  not  amount  to  an  agreement,  covenant  does  not 
lie."  An  agreement  may  be  set  forth  in  a  deed  as  well  as  in 
any  other  writing.  And  where  it  is  so  expressed,  an  action 
will  lie  for  its  breach  whether  it  is  contained  in  a  recital  or 
elsewhere  in  the  conveyance.  But  it  must  be  so  drawn  as  to 
express  a  contract,  and  a  mere  recital  that  a  fact  has  trans- 
pired, that  a  franchise  has  been  duly  given,  cannot  be  turned 
into  an  agreement  to  be  held  responsible  in  the  event  that  it 
was  not  legally  granted.  The  recitals  in  the  conveyance  that 
the  franchise  in  the  city  of  Reno  was  duly  given  by  the  city 
council,  and  regularly  confirmed  at  a  special  election,  that 
the  franchise  in  the  county  of  Washoe  was  duly  given  and  that 
both  franchises  had  been  duly  transferred  to  O'SuUivan  do 
not  state  any  contract  or  agreement  on  the  part  of  the  gran,- 
tors.  They  merely  declare  the  chain  of  title  and  serve  as  a 
more  particular  description  of  the  thing  quitclaimed  to  Grif- 
fith. They  might  constitute  an  estoppel  against  the  grantors 
in  the  instrument,  but  they  do  not  express  any  agreement. 
{Ferguson  v.  Dent,  8  Mo.  669;  Peck  v.  Hensley,  20  Tex. 
678.) 

The  same  rule  would  obtain  if  the  grant  is  regarded  merely 
as  a  transfer  of  the  instruments  by  which  the  franchises  were 
granted.  In  that  event,  there  being  no  warranty,  fraud,  or 
mistake,  the  rule  is  that  the  doctrine  of  caveat  emptor  applies, 
and  the  fact  that  the  instrument  transferred  was  void,  is  no 
defense  to  an  action  for  the  price.  {Christy  v.  Sullivan,  50  Cal. 
337 ;  Sutro  v.  Rhodes,  92  Cal.  117,  [28  Pac.  98] ;  Harvey  v. 
Dale,  96  Cal.  160,  [30  Pac.  14].) 
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The  case  of  Mayer  v.  Richards,  163  U.  S.  383,  [16  Sup.  Ct. 
1148],  was  decided  according  to  the  rule  of  the  civil  law  pre- 
vailing in  Louisiana,  whereby  a  sale  or  transfer  of  the  thing 
implies  a  warranty  of  title.  (See  Fowler  v.  Smith,  2  Cal.  44.) 
It  has  no  application  in  this  state,  where  the  common-law  rule 
on  that  subject  prevails.  We  do  not  think  the  decision  in 
Amestoy  v.  Electric  R,  T.  Co.,  95  Cal.  311,  [30  Pac.  550], 
announces  a  doctrine  contrary  to  the  common-law  rule  on  this 
subject  as  settled  by  the  decisions  above  cited. 

The  defendant  further  answered  that  under  the  law  of  the 
state  of  Nevada  the  franchises  in  question  could  not  be  as- 
signed without  the  consent  of  the  state.  It  may  be  conceded 
that  the  allegation  on  this  point  is  an  allegation  of  fact  as  to 
the  law  and  not  a  mere  conclusion.  It  is  not  necessary  to  de- 
cide the  question  whether  or  not  it  is  sufScient  in  form,  for 
there  was  no  offer  to  prove  the  laws  of  Nevada  on  this  point. 
The  offer  which  counsel  for  the  defendant  made  to  prove  cer- 
tain things  by  the  law  of  Nevada  cannot  reasonably  be  con- 
strued as  an  offer  to  prove  that  that. law  did  not  permit  the 
transfer  of  a  franchise  of  this  kind  without  the  consent  of 
the  state.  The  defense  therefore  must  rest  upon  the  presump- 
tion which  prevails  in  this  state  concerning  the  law  of  another 
state  in  the  absence  of  proof  thereof.  Such  law  in  that  case  is 
presumed  to  be  the  same  as  the  law  of  this  state.  {Hickman 
V.  Alpaugh,  21  Cal  266;  Hill  v.  Qrigsby,  32  Cal.  60;  Masters 
V.  Lash,  61  Cal.  624;  Shumway  v.  Leakey,  67  Cal.  460,  [8  Pac. 
12] ;  Mortimer  v.  Marder,  93  Cal.  178,  [28  Pac.  814] ;  Lux  v. 
Hoggin,  69  Cal.  255,  [4  Pac  919,  10  Pac.  674] ;  Cavallaro  v. 
Texas  etc.  Ry.  Co.,  110  Cal.  357,  [52  Am.  St.  Rep.  94,  42  Pac. 
918] ;  Brown  v.  San  Francisco  Gas  Co.,  58  Cal.  426.)  This  rule 
applies  to  statute  law  as  well  as  to  the  common  law.  (Can^aU 
laro  V.  Texas  etc.  Co.,  110  Cal.  357,  [52  Am.  St.  Rep.  94,  42 
Pac.  918].)  In  this  state  a  street-railroad  franchise  may  be 
transferred,  whether  held  by  a  corporation  or  natural  person, 
and  no  formal  or  express  consent  of  the  state  is  necessary. 
(Civ.  Code,  sees.  494,  510,  511.) 

The  franchises  in  question  were  not  personal  property  and 
the  provisions  of  the  civil  law  and  the  decisions  relating  to 
warranties  implied  from  the  sale  of  personalty  have  no  ap- 
plication to  this  case.  As  above  stated,  there  is  no  pleading 
attempting  to  show  that  the  sale  was  made  through  fraud  on 
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the  part  of  the  grantors  or  by  the  mistake  of  the  defendant. 
It  is  not  alleged  that  the  defendant  was  ignorant  of  the  actual 
facts  in  regard  to  the  proceedings  for  the  granting  of  the 
franchises  nor  that  he  relied  on  any  representations  or  recitals 
in  the  deed,  nor  that  he  was  not  as  well  informed  as  to  the 
validity  of  the  franchises,  both  in  law  and  in  fact,  as  the  plain- 
tiff and  MacDonald. 

We  do  not  perceive  any  ground  on  which  to  hold  that  the 
stipulations  in  the  agreement  sued  on  requiring  Griffith  to  form 
a  corporation  to  build  and  operate  a  street-railroad  and  to 
cause  corporate  bonds  to  be  issued  to  MacDonald  in  payment 
for  the  franchises, — that  is,  the  rights  of  way  upon  which  the 
road  was  to  be  built, — are  contrary  to  public  policy  or  of  such 
effect  as  to  make  the  entire  contract  void.  It  seems  to  be  a 
perfectly  legitimate  and  valid  undertaking. 

The  judgment  and  order  are  affirmed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing  in 
Bank  and  filed  the  following  opinion  on  the  12th  of  June, 
1908. 

BEATTY,  C.  J.,  dissenting. — Having  dissented  from  the  or- 
der denying  a  rehearing  of  this  cause,  I  will  here  briefly  state 
the  grounds  of  such  dissent. 

A  street-railway  franchise  is  created  and  granted  by  the 
same  act.  If  in  a  case  like  this  no  franchise  is  granted,  it  is 
because  no  franchise  is  created.  The  defense  to  the  action  was 
not  merely  that  the  assignors  of  plaintiff  had  no  title  to  the 
franchise,  but  that  there  had  never  been  a  franchise,  and  this 
was  what  the  defendant  offered  to  prove.  If  he  had  been  al- 
lowed to  make,  and  had  succeeded  in  making,  the  proof  that  no 
franchise  ever  came  into  existence  the  case  would  have  been 
materially  different  from  that  arising  upon  the  conveyance 
of  all  one's  right,  title,  and  interest  in  a  tract  of  land.  There 
would  have  been  the  wide  difference  between  the  conveyance 
of  a  thing  in  existence,  and  of  a  thing  nonexistent,  and 
the  authorities  cited  to  the  proposition  that  the  purchaser  of  a 
possible  title  to  a  tract  of  land  cannot  avoid  payment  of  the 
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agreed  price  by  proving  that  the  vendor  had  no  title  seem  to 
me  to  have  no  application  to  an  action  to  recover  the  agreed 
price  of  a  thing  which  the  vendor  represented  to  be  in  ex- 
istence, but  which  in  fact  never  did  exist. 


[L.  A.  No.  1994.    Department  Two.— May  5,  1908.] 

S.  V.   MONTGOMERY,   Respondent,   v.   SUSANA   0.   DB 
PICOT  and  CHARLES  PICOT,  Appellants. 

Specific  Pertormancb  by  Assignee — Personal  Note  of  Assignor- 
Mortgage  Security  —  Sufficiency  of  Tender.  —  Notwithstanding 
the  use  of  the  word  "assignee"  in  a  contract  for  the  sale  of  real 
estate,  if  the  contract  calls  for  the  mere  personal  note  of  the 
assignor,  after  payment  of  cash  required,  a  specific  performance 
cannot  be  enforced  hj  the  assignee  without  the  tender  of  such 
personal  note,  unless  the  assignment  has  been  expressly  assented 
to  by  the  other  party  to  the  contract;  but  where  the  contract  calls 
for  mortgage  security,  after  such  cash  payment,  and  such  security 
is  the  principal  thing  relied  upon,  the  assignee  may  tender  the 
cash  payment  and  his  own  note  and  mortgage,  and  enforce  specific 
performance,  where  the  other  party  merely  refused  the  tender,  with- 
out specifically  objecting  that  the  personal  note  of  the  assignor  was 
not  also  tendered. 

Id. — Estoppel  to  Object  to  Tender. — ^Under  section  2076  of  the  Code 
of  Civil  Procedure,  the  defendants  in  the  action  for  specific  per- 
formance were  estopped  from  asserting  any  objection  to  the 
tender  of  cash  and  mortgage  security,  which  they  did  not  make 
and  which  they  could  or  should  have  made  at  the  time  it  was 
offered,  and  which  might  have  been  obviated,  if  made;  and  they 
are  precluded  from  asserting  such  objection  at  the  trial,  or  upon 
appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial.  B. 
N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Denis  &  Loewenthal,  for  Appellants. 

W.  R.  Hervey,  for  Respondent 
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LOEIGAN,  J. — This  is  an  action  for  specific  performance  of 
a  contract  for  the  sale  of  real  estate. 

The  contract  which  was  the  basis  of  the  action  related  to  a 
purchase  by  W.  G.  Bradshaw  of  a  tract  of  land  in  Los  Angeles 
County  owned  by  defendants  and  was  executed  by  defendants 
and  said  Bradshaw  on  November  25,  1904,  the  defendants 
being  designated  therein  as  the  parties  of  the  first  part  and 
Bradshaw  as  party  of  the  second  part. 

The  portions  of  the  contract  material  for  consideration  on 
this  appeal  are  as  follows :  "That  in  consideration  of  the  pay- 
ment to  them  by  the  party  of  the  second  part  of  the  sum  of 
$1,500.00,  receipt  whereof  is  hereby  acknowledged,  the  said 
parties  of  the  first  part  hereby  agree  to  sell  and  convey  .  .  . 
unto  the  said  party  of  the  second  part,  his  heirs,  executors 
and  assigns,  all  that  certain  real  property  situated  in  the 
county  of  Los  Angeles,  state  of  California,  described  as  fol- 
lows, to  wit:  .  .  .  upon  the  following  terms  and  conditions: 
For  the  total  price  of  $45,000.00,  $1,500.00  of  which  has 
been  paid  by  the  party  of  the  second  part  as  above  recited, 
$10,000.00  to  be  paid  by  the  said  party  of  the  second  part,  or 
his  heirs,  executors  or  assigns,  on  or  before  May  31st,  1905, 
.  .  .  and  the  remainder  of  the  said  purchase  price,  to  wit :  the 
sum  of  $33,500.00  on  or  before  May  31,  1910,  the  said  last 
mentioned  sum  to  bear  interest  at  the  rate  of  9  per  cent,  per 
annum,  interest  to  be  paid  quarterly.  And  the  said  last  de- 
ferred payment,  to  wit :  the  sum  of  $33,500.00  to  be  evidenced 
by  a  promissory  note  dated  June  1st,  1905,  bearing  interest 
at  the  rate  aforesaid,  to  wit:  9  per  cent,  per  annum  until 
paid,  payable  on  or  before  May  31st,  1910,  secured  by  a  mort- 
gage upon  the  above  described  property  .  .  .  deed  of  said 
property  to  be  delivered  by  the  first  parties  to  the  second  or 
assigns  concurrently  with  the  said  second  payment  of 
$10,000.00." 

Subsequent  to  the  execution  of  this  contract  Bradshaw 
assigned  nine  tenths  of  his  interest  therein  to  divers  other 
parties,  who,  with  himself,  thereafter  assigned  the  same  to 
plaintiff.  It  is  conceded  that  the  plaintiff  was  a  stenographer 
in  the  office  of  Mr.  Hervey,  an  attorney  at  law,  who  in  the 
transactions  relative  to  said  contract  represented  Bradshaw, 
his  assignees,  and  plaintiff,  and  that  the  assignment  to  plain- 
tiff of  said  contract  was  for  the  convenience  of  Bradshaw  and 
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his  assignees,  and  that  plaintiff  claimed  no  ownership  or  bene- 
ficial interest  under  the  assignment,  and  was  not  financially 
responsible. 

Some  time  before  the  date  fixed  in  the  contract  therefor, 
Mr.  Hervey,  in  the  interest  of  the  plaintiff  and  her  assignors 
and  accompanied  by  the  latter,  went  to  the  residence  of  de- 
fendants and  there  tendered  the  personal  note  of  plaintiff, 
secured  by  a  mortgage  on  the  land,  conditioned  as  and  for  the 
amount  provided  in  the  contract,  and  likewise  tendered  defend- 
ants at  the  same  time  the  ten  thousand  dollars  in  coin  which 
the  contract  provided  should  be  paid.  The  defendants  re- 
fused to  accept  either  the  note  or  the  mortgage  or  the  money 
tendered. 

Thereafter,  this  action  was  commenced  by  plaintiff  against 
the  defendants  to  obtain  a  decree  of  specific  performance.  A 
demurrer  to  the  complaint — general  and  special — was  inter- 
posed by  the  defendants  and  overruled.  They  answered,  and 
after  trial,  judgment  was  entered  in  favor  of  plaintiff  for 
the  relief  prayed  for. 

The  defendants  appeal  from  the  judgment  and  from  an 
order  denying  their  motion  for  a  different  judgment  made  un- 
der sections  663  and  6631/^  of  the  Code  of  Civil  Procedure, 
and  also  from  an  order  denying  their  motion  for  a  new  trial. 

It  is  insisted  by  appellants  that  their  demurrer  to  the  com- 
plaint should  have  been  sustained  on  the  ground  that  the  facts 
alleged  showed  that  the  plaintiff  was  not  entitled  to  the  re- 
lief prayed  for.  In  other  words,  that  the  complaint  does  not 
show  that  the  plaintiff  offered  to  observe  or  comply  with  the 
terms  of  the  contract  upon  which  suit  is  brought.  In  support 
of  this  contention  it  is  claimed  that  the  contract  did  not  pro- 
vide that  the  note  of  plaintiff  should  be  given  in  satisfaction 
of  it  as  tendered;  that  the  contract  provided  and  meant  that 
the  note  of  Bradshaw  and  no  other  person  should  be  given; 
that  it  called  for  the  personal  obligation  and  liability  of  Brad- 
shaw himself  and  that  his  assignee  could  not  substitute  her 
personal  liability  for  that  of  Bradshaw  and  compel  specific 
performance  upon  tender  of  her  own  note. 

It  is  undoubtedly  true  that  where  a  contract  for  the  sale 
of  land  calls  for  the  delivery  of  notes  on  the  part  of  the  vendee 
for  deferred  payments  of  the  purchase  price,  the  personal 
liability  of  the  latter  enters  as  a  controlling  element  into  the 
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contract  and  the  offer  or  tender  of  notes  of  an  assignee  of  the 
original  vendee  does  not  satisfy  the  terms  of  the  contract  nor 
warrant  such  assignee  in  asserting  a  right  of  specific  perform- 
ance based  upon  such  a  tender.  As  said  in  Arkansas  Valley 
Smelting  Co.  v.  Belden  Mining  Co.,  127  U.  S.  379,  [8  Sup. 
€t.  1308],  "Every  one  has  a  right  to  select  and  determine 
with  whom  he  will  contract  and  cannot  have  another  person 
thrust  upon  him  without  his  consent.  In  the  familiar  phrase 
of  Lord  Denman  *you  have  the  right  to  the  benefit  you  an- 
ticipate from  the  character,  credit  and  substance  of  the  party 
with  whom  you  contract.' "  And,  as  declared  in  our  code, 
the  burden  of  an  obligation  may  not  be  transferred  without 
the  consent  of  the  party  entitled  to  the  benefit.  (Civ.  Code, 
sec.  1457.) 

Whether  a  given  contract  is  assignable  or  not  is  a  question 
of  construction.  Now,  as  to  the  contract  at  bar.  The  read- 
ing of  it  discloses  that  by  its  terms  it  was  assignable.  It  pro- 
vides for  a  conveyance  by  defendants  of  the  property  to  "said 
party  of  the  second  part  (Bradshaw),  his  heirs,  executors 
and  assigns"  upon  the  fulfillment  of  certain  conditions  by 
Bradshaw  or  his  "heirs,  executors  or  assigns."  These,  how- 
ever, are  general  provisions  of  the  contract  and  are  not  con- 
clusive upon  the  subject  of  assignability.  The  use  of  such 
language  in  a  contract  is  not  in  every  case  absolutely  deter- 
minative of  its  character.  {Swart s  v.  Electric  Light  Co.,  26 
R.  I.  436,  [59  Atl.  111].)  Notwithstanding  its  use  the  inten- 
tion of  the  parties  must  be  gathered  from  a  consideration  of 
the  terms  and  entire  tenor  of  the  contract  and  if  upon  such 
consideration  it  appears  that  the  contract  calls  for  the  per- 
formance of  an  obligation  purely  personal  in  its  nature,  the 
rule  in  general  is  that  the  obligation,  if  personal,  cannot  be 
assigned  without  the  consent  of  the  party  to  be  benefited. 
{Bethlehem  v.  Annis,  40  N.  H.  34,  [77  Am.  Dec.  700] ;  Ice 
Co.  V.  Potter,  123  Mass.  28,  [25  Am.  Eep.  9] ;  Arkansas  etc. 
Co.  V.  Belden  Mining  Co.,  127  U.  S.  379,  [8  Sup.  Ct  1308].) 

In  Rice  v.  Gihhs,  33  Neb.  460,  [50  N.  W.  436],  an  optional 
contract  for  the  sale  of  land  was  involved  wherein  it  was  pro- 
vided that  the  covenants  and  agreements  should  extend  to 
and  be  obligatory  upon  the  heirs,  executors,  administrators, 
and  assigns  of  the  respective  parties.  The  contract  provided 
for  a  deed  to  be  made  by  the  vendor  on  the  payment  of  a  cer- 
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tain  specified  amount  in  money,  other  payments  to  be  made 
within  one  and  two  years  after  the  making  of  the  deed,  such 
deferred  payments  to  bear  interest.  An  assignee  of  the  original 
vendee  tendered  the  money  in  due  time  and  notes  for  the  de- 
ferred payments  but  not  made  by  the  original  vendee.  It  was 
held  that  notwithstanding  the  language  of  the  contract,  an 
assignee  financially  irresponsible,  could  not  substitute  his  own 
personal  liability  for  that  of  the  original  vendee ;  that  in  a  con- 
tract of  sale  where  payment  of  a  portion  of  the  purchase 
price  is  deferred  and  there  is  no  provision  for  securing  such 
payment,  it  is  a  necessary  inference  that  the  character  and 
solvency  of  the  vendee  was  an  inducement  of  the  contract; 
and  the  contract  cannot  be  assigned  so  as  to  permit  the  as- 
signee to  enforce  it  and  compel  the  vendor  to  substitute  the 
obligation  of  any  other  person  than  the  one  with  whom  the 
contract  was  made.  In  that  case,  however,  the  notes  for  the 
deferred  payments  were  not  to  be  secured  by  any  lien  or 
mortgage  upon  the  property  to  be  conveyed.  The  contract 
did  not  so  provide.  The  vendors  obligated  themselves  to  an 
absolute  disposition  of  the  property  on  the  execution  simply 
of  promissory  notes  for  the  deferred  payments  and  obviously 
the  financial  responsibility  of  the  original  vendee  must  have 
entered  as  a  controlling  inducement  to  the  contract.  In  this 
very  essential  respect  that  case  differs  from  the  case  at  bar.  In 
the  contract  here,  notwithstanding  the  provisions  for  assigna- 
bility, if  it  appeared  from. a  consideration  of  the  whole  contract 
that  the  personal  financial  responsibility  of  Bradshaw  was 
a  distinctive  feature  of  it  and  appeared  to  be  the  material  in- 
ducement to  the  contract,  then  under  the  general  rule  it  would 
not  be  assignable  without  the  consent  of  the  vendors  and  the 
assignee  would  have  no  right  to  enforce  it.  But  it  seems 
quite  plain  from  an  examination  of  the  contract  that  the  per- 
sonal financial  responsibility  of  Bradshaw  was  not  a  material 
inducement  for  its  execution.  What  was  really  relied  upon 
was  a  mortgage  upon  the  property  for  the  unpaid  portion  of 
the  purchase  price  and  "a  promissory  note'*  evidencing  this 
indebtedness  was  to  be  given.  It  is  a  matter  of  general 
knowledge  that  upon  sales  of  real  estate  a  mortgage  back  for 
a  portion  of  the  purchase  price  is  one  of  the  most  common 
methods  of  dealing  in  such  transactions.  The  mortgage  is 
the  main  thing  relied  on  when  a  substantial  prior  payment,  as 
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in  this  case,  is  made  on  the  purchase  price,  the  financial  re- 
sponsibility of  the  vendee  on  the  note  itself  evidencing  the 
debt  for  the  balance,  is  a  matter  of  very  little  importance  to 
the  vendor.  And  in  contracts  for  the  sale  of  real  property 
which  in  terms  run  in  favor  of  assignees  and  which  provide 
for  a  promissory  note  and  mortgage  to  secure  the  balance  of 
the  purchase  price,  the  general  construction  will  be  that  the 
promissory  note  is  a  mere  incident  to  the  transaction  and  that 
the  principal  thing  relied  on  is  the  mortgage.  It  is  a  very 
easy  matter  when  reliance  is  intended  to  be  placed  on  the 
financial  responsibility  of  the  original  vendee  to  specify  in  the 
contract  that  in  addition  to  the  mortgage  his  personal  obli- 
gation shall  be  given.  When  this  is  not  done  and  a  mortgage 
to  secure  "a  promissory  note"  is  alone  called  for,  as  in  the 
contract  here,  such  provision  will  be  construed  as  making  the 
giving  of  a  mortgage,  not  the  giving  of  a  note,  the  material 
inducement  to  the  contract;  that  under  such  circumstances 
the  obligation  is  not  personal  and  may  be  assigned  and  spe- 
cific performance  on  proper  tender  had  at  the  suit  of  the 
assignee. 

Aside  from  this,  however,  it  appears  from  the  record  that 
the  defendants  are  estopped  from  questioning  the  sufficiency 
of  the  tender  made  by  plaintiff.  The  evidence  in  that  regard 
is  that  the  agents  and  attorney  of  plaintiff  within  the  time 
limited  in  the  option — ^in  fact  fully  eight  days  before  it  would 
have  expired — made  a  tender  at  the  residence  of  defendants 
some  miles  outside  of  the  city  of  Los  Angeles,  in  which  they 
complied  in  all  respects  with  the  conditions  of  the  contract 
save  that  the  note  tendered  was  that  of  the  plaintiff  and  not 
of  Bradshaw.  They  not  only  made  an  actual  tender  but  de- 
livered also  to  defendants  a  written  offer,  notice,  and  demand 
covering  the  terms  of  the  contract.  When  the  actual  tender 
was  being  made  defendants  said  they  did  not  want  the  money 
and  did  not  want  to  hear  the  papers  read — ^the  note,  mort- 
gage, and  deed — but  at  last  consented  to  have  the  matter  ex- 
plained to  them.  The  upshot  of  the  effort  on  the  part  of 
plaintiff  to  have  the  defendants  accept  the  tender  was  that 
they  flatly  refused  to  accept  anything  or  to  do  anything  in 
the  matter.  After  refusing  to  do  so  they  requested  Mr.  Her- 
vey,  representing  plaintiff,  to  take  the  papers  to  Mr.  Denis^ 
who  was  their  attorney.     On  the  following  day  Mr.  Hervey 
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left  the  papers  with  the  latter.  Subsequently  and  during  the 
eight  days  prior  to  the  date  limiting  the  exercise  of  the  option 
no  word  was  heard  concerning  the  matter  from  either  ap- 
pellants or  their  attorney.  When  the  tender  was  made  to  the 
defendants  at  their  residence,  no  objection  to  it  was  made  on 
account  of  any  non-compliance  with  the  terms  of  the  con- 
tract ;  it  was  not  claimed  or  intimated  that  the  promissory  note 
should  have  been  signed  by  Bradshaw  or  that  the  defendants 
were  entitled  to  or  wanted  Bradshaw's  note,  or  that  they  re- 
fused the  tender  because  the  note  offered  was  that  of  plaintiff 
and  not  Bradshaw.  They  simply  refused  to  accept  the  note  or 
mortgage  or  make  the  deed  without  assigning  any  other  reason 
than  that  they  did  not  want  the  money  and  would  not  do  so. 

It  is  provided  that  "The  person  to  whom  a  tender  is  made 
must  at  the  time  specify  any  objection  he  may  have  to  the 
money,  instrument,  or  property,  or  he  must  be  deemed  to  have 
waived  it ;  and  if  the  objection  be  to  the  amount  of  money,  the 
terms  of  the  instrument,  or  the  amount  or  kind  of  property,  he 
must  specify  the  amount,  terms,  or  kind  which  he  requires  or 
be  precluded  from  objecting  afterwards."  (Code  Civ.  Proc,  sec. 
2076.)  This  section  is  applicable  to  the  facts  recited,  and  de- 
fendants were  estopped  from  asserting  any  objection  to  the 
tender  which  they  could  or  should  have  made  at  the  time  it  was 
offered.  Had  the  objection  now  urged  been  asserted  then  and 
the  tender  refused  on  that  ground  it  might  have  been  possible 
for  the  plaintiff  to  have  obtained  a  tender  of  the  note  of  Brad- 
shaw. There  was  ample  time  after  the  tender  and  before  the 
option  expired  to  have  done  so.  It  appears  too  as  a  certainty 
from  the  record  that  she  could  have  done  so  had  it  been  ob- 
jected that  she  did  not.  No  objection  having  been  made  on 
that  score  when  it  should  have  been  made,  the  defendants  were 
precluded  from  asserting  it  upon  the  trial  or  from  insisting 
upon  it  now. 

No  other  points  urged  for  a  reversal  are  in  our  judgment 
tenable. 

The  judgment  and  orders  appealed  from  are  affirmed. 

Henshaw,  J.,  and  McParland,  J.,  concurred. 

A  hearing  in  Bank  was  denied  on  June  4,  1908,  when 
the  following  opinion  was  rendered. 
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THE  COUET.— The  petition  for  rehearing  is  denied,  but 
in  disposing  of  it  it  may  be  said  that  the  oflfer  of  the  note  of  an 
insolvent  person,  made  with  design  to  escape  personal  respon- 
sibility, would  perhaps  make  the  contract  unfair  to  the  extent 
that  equity  would  not  enforce  it.  But  this  objection  was  fully 
removed  by  the  tender  of  the  note  of  Bradshaw,  the  original 
vendee,  which  was  made  at  the  trial,  and  the  defendant  having 
then  refused  to  accept  the  same,  the  court  below  was  fully 
justified  in  rendering  the  decree  for  performance  upon  making 
of  the  cash  payment  and  giving  the  note  of  the  plaintiff. 


[8.  P.  No.  4208.     Department  One.— May  11,  1908.] 

STANLEY  STERNE,  by  William  G.  Cousins,  his  Guardian 
ad  Litem,  Respondent,  v.  MARIPOSA  COMMERCLMj 
AND  MINING  COMPANY,  Appellant 

Negijoencb — Master  and  Servant — Pleading  —  Allegations  as  to 
Legal  Duty  op  Defendant. — In  an  action  by  an  employee  against 
his  employer  to  recover  damages  for  personal  injuries  alleged  to 
have  been  occasioned  by  the  latter's  negligence,  mere  allegations  of 
the  legal  duty  of  an  employer  to  his  employees  in  the  matter  of 
furnishing  suitable  tools  and  appliances,  and  keeping  the  same  in 
proper  repair,  tender  no  issue  of  facts,  apd  the  failure  to  deny  them 
in  the  answer  in  no  way  affects  the  determination  of  the  case,  which 
must  be  determined  upon  the  facts  admitted  or  proved,  in  the  light 
of  the  law  as  settled  by  the  statutes  and  decisions. 

Id. — Different  Thfx)ries  of  Liability — Failure  to  Furnish  Suitable 
Appliances. — In  such  an  action,  where  the  plaintiff  sought  to  hold 
the  defendant  liable  upon  the  theory  that  it  had  failed  to  use 
reasonable  care  in  the  matter  of  furnishing  suitable  appliances  to 
the  plaintiff  with  which  to  work,  and  also  upon  the  theory  that 
it  had  negligently  sent  him,  without  warning,  to  work  in  a  danger- 
ous place,  and  it  is  impossible  to  determine  from  the  record  upon 
which  theory  the  jury  rendered  a  verdict  against  the  defendant,  a 
reversal  will  be  ordered,  if  any  prejudicial  error  was  committed 
by  the  trial  court  in  regard  to  the  issue  relative  to  the  furnishing 
of  suitable  appliances. 

Id. — Evidence — Cross-Examination — Motion  to  Strike  Out. — On  the 
trial  of  such  action,  the  plaintiff,  on  his  direct  examination,  testified 
as  to  the  mechanical  appliances  that  were  and  were  not  on  the 
premises  where  he  was  working,  and  described  their  construction. 
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On  eross-ezamination,  he  was  asked  where  he  acquired  the  infonna- 
tion  he  had  given  respecting  such  appliances.  In  response,  against 
the  defendant's  protest  and  motion  to  strike  oat,  he  was  permitted 
to  answer  that  he  was  told  by  a  certain  person,  who  was  an  employee 
of  the  defendant,  having  charge  of  part  of  the  machinery,  that 
if  a  certain  different  appliance  had  been  used  he  never  would  have 
been  hurt.  Held,  that  the  answer  was  not  responsive  to  the  ques- 
tion, and  that  the  refusal  to  strike  it  out  was  prejudicial  error. 

Id.^Desionation  of  Evidbnob  to  bb  Stricken  Out. — The  rule  that 
where  a  portion  of  the  testimony  of  a  witness  is  unobjectionable 
the  party  moving  to  strike  out  must  designate  with  precision  the 
particular  portion  challenged,  has  no  application  where  the  whole 
answer  is  subject  to  the  objection  made. 

Id. — Instructions  as  to  Negligence — Want  of  Caee  in  Failing  to 
Finnish  Particular  Appliance. — In  an  action  by  an  employee 
against  his  employer  to  recover  damages  for  personal  injuries  on 
the  ground  of  the  latter's  alleged  negligence  in  failing  to  furuish 
suitable  appliances  with  which  to  work,  instructions  to  the  jury  are 
erroneous  which  make  the  question  of  the  defendant's  negligence  to 
turn  on  the  conclusion  of  the  jury  as  to  whether  or  not  the  appli- 
ance furnished  and  used  was  in  fact  suitable  for  the  work  as  it 
was  then  being  done,  without  regard  to  whether  or  not  there  Had 
been  any  want  of  ordinary  care  on  the  part  of  the  defendant  or 
its  personal  representative,  in  failing  to  furnish  another  kind  of 
appliance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mari- 
posa County  and  from  an  order  refusing  a  new  trial.  J.  J. 
Trabueco,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lindley  &  Eickhoff,  J.  M.  Corcoran,  and  B.  L.  Quayle,  for 
Appellant. 

Charles  P.  Hanlon,  for  Respondent. 

ANGELLOTTI,  J.— This  is  an  appeal  by  defendant  from  a 
judgment  in  favor  of  plaintiflF  for  seveti  thousand  dollars 
damages  for  personal  injuries,  alleged  to  have  been  suffered 
by  him  through  the  negligence  of  defendant,  and  from  an 
order  denying  its  motion  for  a  new  trial. 

Plaintiff,  a  boy  nearly  seventeen  years  of  age,  was  in  the 
employ  of  defendant  at  its  mine  in  Mariposa  County.  There 
was  a  hoisting  plant  operated  by  steam  used  in  the  mining 
work,  and  plaintiff  was  employed  as  fireman  and  in  assisting 
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around  the  engine  used  as  a  part  of  such  hoisting  plant,  and 
to  perform  certain  other  duties  such  as  running  the  air  com- 
pressor, etc.,  and  there  was  evidence  sufficient  to  sustain  a 
conclusion  that  he  was  required  to  work  wherever  directed  by 
one  Pettis,  the  engineer  of  defendant.  On  March  13,  1903,  cer- 
tain repair  work  was  done  on  the  bearings  on  the  pillow  block 
of  the  hoist,  on  which  bearings  revolved  the  shaft  of  a  cogged 
wheel.  This  work  was  done  by  Maguire,  the  general  foreman 
and  representative  of  the  company  at  the  mine,  Pettis,  Mills 
(a  machinist),  and  one  Thorn.  This  work  having  apparently 
been  satisfactorily  completed,  Maguire  ordered  the  engineer 
to  start  up  the  engine,  and  he  and  Thorn  left  the  engine-room. 
The  engine  having  been  started,  Mills  was  engaged  in  making 
a  final  adjustment  about  the  pillow  block  and  bearings,  and, 
for  the  purpose  of  tightening  one  of  the  nuts,  had  applied  to 
the  nut  a  wrench  variously  denominated  in  the  record  a  span- 
ner or  stationary  wrench.  At  this  point  plaintiff  appeared 
upon  the  scene.  There  was  in  plaintiff's  own  testimony  evi- 
dence sufficient  to  support  a  conclusion  that  Pettis  told  plain- 
tiff to  get  a  monkey  wrench  and  assist  Mills  in  his  work, 
although  the  other  evidence  indicates  that  Mills  was  already 
using  a  monkey  wrench  in  connection  with  a  spanner  wrench 
in  tightening  the  nut,  the  nut  being  so  situated  that  it  could 
not  be  turned  without  a  combination  of  two  wrenches.  A 
monkey  wrench  was  applied  to  the  spanner  wrench  being  used 
by  Mills,  and  Mills  holding  in  place  th^  spanner  wrench,  plain- 
tiff turned  the  spanner  wrench  by  means  of  the  monkey 
wrench,  and  was  in  the  act  of  making  a  second  turn  when, 
according  to  plaintiff's  contention,  the  spanner  wrench  in 
Mills's  hands  slipped  sideways  from  the  nut,  and  plaintiff's 
hand,  in  consequence  thereof,  came  in  contact  with  the  cogs  of 
the  wheel  and  was  so  mutilated  as  to  require  amputation.  The 
nut  was  hexagonal,  and  there  had  been  supplied  no  socket 
wrench  which  would  fit  it. 

Much  is  said  in  the  brief  of  counsel  for  plaintiff  as  to  the 
effect  of  the  failure  of  defendant  to  deny  certain  allegations 
of  the  complaint  which  we  take  to  be  nothing  more  than 
attempted  allegations  of  the  legal  duty  of  an  employer  to  his 
employees  in  the  matter  of  furnishing  suitable  tools  and  ap- 
pliances, and  keeping  the  same  in  proper  repair.  Such  al- 
legations had  no  proper  place  in  the  complaint  and  tendered 
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no  issue  of  fact.  The  failure  to  deny  them  in  the  answer  in 
no  way  affects  the  determination  of  the  case,  which  must  be 
determined  upon  the  facts  admitted  or  proved,  in  the  light 
of  the  law  as  settled  by  our  statutes  and  decisions. 

The  basis  of  the  alleged  liability  of  defendant  for  the  injury 
suffered  by  plaintiff  was,  1.  The  claim  that  the  defendant 
negligently  failed  to  furnish  a  proper  wrench  for  the  tighten- 
ing of  this  particular  nut,  the  claim  being  that  a  socket  wrench, 
to  be  used  in  connection  with  the  monkey  wrench,  was  the 
only  proper  and  safe  appliance  for  the  particular  work,  and, 
2.  The  claim  that  defendant  was  negligent  in  sending  plaintiff, 
alleged  to  be  an  inexperienced  minor,  without  warning,  into 
a  place  and  position  of  danger.  It  is  earnestly  urged  that  the 
evidence  was  insufScient  to  suport  a  conclusion  that  there  was 
any  negligence  in  the  failure  to  furnish  a  socket  wrench.  We 
deem  it  unnecessary  to  consider  this  contention  in  view  of  the 
fact  that  the  judgment  and  order  must  be  reversed  for  an 
error  occurring  at  the  trial. 

It  is  impossible  for  us  to  say  upon  which  theory  the  jury 
rendered  the  verdict  against  defendant,  whether  upon  the 
theory  that  it  had  failed  to  use  reasonable  care  in  the  matter 
of  furnishing  a  safe  and  suitable  wrench,  or  upon  the  theory 
that  it  had  negligently  sent  plaintiff,  without  warning,  to  work 
in  a  dangerous  place.  It  follows  that  if  prejudical  error  was 
committed  in  regard  to  the  issue  relative  to  the  wrench,  a  re- 
versal must  be  had. 

Plaintiff,  in  his  testimony  on  direct  examination,  having 
spoken  of  a  "stationary  wrench"  and  a  "monkey  wrench," 
stated  that  there  was  no  socket  wrench  on  the  premises, 
and  no  wrench  similar  thereto.  He  then  described  a  socket 
wrench  as  being  one  with  six  sides  and  covering  the  whole 
of  the  six-sided  nut,  whereas  the  stationary  wrench  covered 
only  two  sides  of  such  nut.  This  was  his  only  testimony  in  re- 
lation to  wrenches  on  direct  examination.  On  cross-examina- 
tion he  was  asked  by  defendant's  counsel :  "Well,  where  did 
you  acquire  the  information  which  you  gave  in  response  to 
the  questions  recently  asked  you  by  Mr.  Hanlon  in  reference 
to  stationary  wrenches,  or  socket  wrenches  V  The  plaintiff  in 
answer  was  proceeding  to  state  that  he  had  been  told  certain 
things  by  one  of  the  men,  when  he  was  interrupted  by  defend- 
ant's counsel  with  a  statement  that  what  he  was  saying  was  not 
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an  answer  to  the  question  and  they  did  not  want  it.  Plaintiff's 
counsel  insisted  that  the  plaintiff  be  allowed  to  finish  the 
answer  he  was  giving,  and,  against  the  protest  of  defendant, 
the  witness  was  allowed  to  give  the  following  so-called  answer : 
'7  was  told  by  J.  H,  Lind  that  if  a  socket  wrench  had  been 
used  I  never  would  have  been  hurt."  Defendant's  counsel  im- 
mediately moved  that  the  answer  be  stricken  out  on  the  ground 
that  it  was  not  responsive  to  the  question,  and  earnestly  and 
at  length  set  forth  the  reasons  in  support  of  the  motion,  but  the 
trial  court  denied  the  motion  and  allowed  the  answer  to  stand. 
It  was  subsequently  made  by  plaintiff  to  appear  that  J.  H. 
Lind  was  an  employee  of  defendant  at  the  mine  who  had 
charge  of  a  part  of  the  machinery,  and  who,  presumably,  had 
considerable  knowledge  concerning  the  matter  under  inquiry. 
There  was  thu?  placed  before  the  jury  as  proper  evidence  for 
their  consideration  in  determining  the  cause  of  the  accident 
and  the  question  of  defendant's  negligence,  the  extra-judicial 
statement  of  a  man  whose  opinion  was  apparently  entitled  to 
some  weight,  as  to  the  exact  cause  of  the  accident.  That  state- 
ment was  of  such  a  nature  as  to  intimate  negligence  on  the 
part  of  defendant  in  not  supplying  a  socket  wrench.  It  came 
to  the  jury  without  the  sanction  of  an  oath  and  without  op- 
portunity to  defendant  to  cross-examine  the  maker  of  the  state- 
ment. We  can  conceive  of  no  ground  upon  which  the  ruling 
of  the  court  denying  the  motion  to  strike  out  this  answer  can 
be  sustained.  The  answer  of  the  witness  was  wholly  and  en- 
tirely irresponsive  and  foreign  to  the  question  asked.  The  rule 
that  where  a  portion  of  the  testimony  is  unobjectionable  the 
party  moving  to  strike  out  must  designate  with  precision  the 
particular  portion  challenged,  relied  on  by  plaintiff's  counsel, 
of  course  has  no  application  where  the  whole  answer  is  sub- 
ject to  the  objection  made.  Counsel  for  plaintiff  makes  a 
futile  attempt  to  show  that  a  portion  of  the  answer  here — 
namely, — "I  was  told  by  J.  H.  Lind," — was  responsive.  But 
these  words  cannot  be  thus  separated  from  the  remainder  of 
the  answer,  for  to  so  separate  them  would  be  to  make  them  ex- 
press something  not  within  the  meaning  of  any  part  of  the 
answer.  No  part  of  the  answer  as  given,  when  considered  as 
a  whole,  stated  that  the  witness  had  received  any  information 
on  the  matters  concerning  which  he  had  testified  on  direct  ex- 
amination from  J.  H.  Lind.    The  answer  of  the  witness  can- 
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not  thus  be  mutilated  and  distorted  from  its  original  meaning. 
It  was  an  answer  expressive  of  a  single  thought,  absolutely- 
foreign  to  any  matter  embraced  in  the  question  asked  by  coun- 
sel for  defendant.  It  is  not  material  that  the  so-called  answer 
was  given  to  a  question  asked  by  the  counsel  for  defendant  on 
cross-examination.  ** While  the  rule  may  be  somewhat  strin- 
gent as  to  concluding  a  party  by  the  answers  of  his  own  wit- 
nesses in  general  response  to  a  question,  or  binding  him  by 
irrelevant  answers  to  irrelevant  questions,  still  it  never  has 
been  held,  or  should  be,  that  a  party  is  bound  by  the  irrespon- 
sive answers  of  his  adversary's  witnesses,  and  we  cannot  un- 
derstand why  it  should  seriously  be  contended  for."  {Estate 
of  McKenna,  143  Cal.  580,  587,  [77  Pac.  461].)  It  is  idle  to 
urge  that  the  answer  was  entirely  harmless.  There  is  no  war- 
rant in  the  record  for  any  such  conclusion  on  our  part.  It  was 
by  no  means  a  self-evident  proposition,  as  suggested  by  counsel 
for  plaintiff,  that  the  accident  was  due  to  the  failure  to  use 
a  socket  wrench  instead  of  a  spanner  or  stationary  wrench. 
The  claim  of  plaintiff's  counsel  that  there  was  testimony  to 
the  same  effect  given  by  defendant's  witnesses  is  not  well 
founded.  It  is  impossible  for  us  to  say  what  weight  and  in- 
fluence this  improper  evidence  of  plaintiff  had  on  the  minds 
of  the  jury  in  determining  the  question  of  defendant's  li- 
ability. The  error  of  the  trial  court  must  be  held  prejudicial. 
{Short  V.  Frink,  151  Cal.  83,  [90  Pac.  202],  and  cases  there 
cited.) 

The  trial  court,  at  the  request  of  plaintiff,  gave  to  the  jury 
a  number  of  instructions  in  each  of  which  the  court  explicitly 
directed  them  to  find  a  verdict  for  plaintiff,  or  explicitly  de- 
clared plaintiff  to  be  entitled  to  a  verdict,  in  the  event  that 
they  found  certain  things  specified  therein  to  be  true.  Any 
such  instructions  should,  of  course,  embrace  all  the  things 
necessary  to  show  the  legal  liability  of  the  defendant  and  to 
warrant  the  direction  or  conclusion  contained  therein  that 
plaintiff  is  entitled  to  a  verdict.  (See  Killelea  v.  California 
etc.  Co,,  140  Cal.  604,  [74  Pac.  157].)  The  following  are 
fair  samples  of  these  instructions: — 

Plaintiff's  Instruction  No.  8. 

"I  instruct  you,  gentlemen,  that  the  parties  have  in  their 
pleadings  here  admitted  that  it  was  the  defendant  corpora- 
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tion's  duty,  and  its  own  personal  duty,  to  furnish  and  supply 
-a  fit  engine,  keep  it  in  repair,  and  to  supply  a  suflSeient  num- 
ber of  wrenches,  and  to  discard  old  ones,  and  to  supply  new 
and  fit  ones  of  each  kind,  and  to  test  and  inspect  said  wrenches, 
and  to  put  each  in  safe  condition  before  use.  Now,  I  instruct 
you  that  if  you  find  that  the  company  and  that  Maguire,  its 
foreman,  failed  to  furnish  or  supply  a  suitable,  fit  and  proper 
wrench  on  March  13th,  1903,  and  that  the  said  Mills  was 
obliged  to  use  the  wrench  he  actually  did  use  to  turn  the 
engine  nut,  and  that  Stanley  Sterne  was  injured  by  the  flying 
oflf  of  the  said  wrench  from  the  engine  nut,  he,  Stanley 
Sterne,  and  his  fellow  servants  not  being  guilty  of  contributory 
negligence,  but  acting  in  the  scope  of  his  duty  as  directed  by 
said  Maguire  (if  said  Maguire  gave  any  directions)  then 
/  instruct  you,  gentlemen  of  the  jury,  that  you  must  return  a 
verdict  here  into  this  court  in  favor  of  the  plaintiff  and  against 
the  defendant  corporation  herein." 

Plaintiff's  Instruction  No.  9  so  far  as  material : 

"...  If  you  find  that  the  defendant  and  Maguire,  its  fore- 
man, failed  to  furnish  a  suitable  wrench  for  Mr.  Mills  to  use 
in  tightening  the  engine  nut  on  March  13th,  1903,  and  that 
owing  to  the  unfitness  of  the  wrench  that  was  used  by  Mills 
at  the  time,  the  injury  was  caused  to  plaintiff,  without  any 
contributory  negligence  on  plaintiff's  part  or  on  the  part  of 
any  of  his  fellow  servants,  then  I  instruct  you  that  the  injury 
was  caused  by  the  defendant's  fault  and  neglect  of  duty  and 
that  the  verdict  of  this  jury  should  be  brought  in  here  in  favor 
of  Stanley  Sterne,  the  plaintiff,  and  against  the  corporation 
defendant." 

It  is  unnecessary  to  further  consider  these  instructions 
than  to  point  out  that  they  were  erroneous  in  that  they  made 
the  question  of  defendant's  negligence  to  turn  on  the  con- 
clusion of  the  jury  as  to  whether  or  not  the  spanner  or  station- 
ary wrench  furnished  and  used  was  in  fact  a  suitable  wrench 
for  the  work  as  it  was  then  being  done  with  the  machinery  in 
motion,  without  regard  to  whether  or  not  there  had  been  any 
want  of  ordinary  care  on  the  part  of  the  defendant,  or  its 
personal  representative  Maguire,  in  failing  to  furnish  a  socket 
wrench.  It  was  essential  to  the  existence  of  negligence  on  the 
part  of  the  defendant  in  the  matter,  not  only  that  the  ap- 
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pliance  was  in  fact  not  a  safe  appliance  for  the  work,  but  also 
that  the  defendant  or  its  representative  Maguire  knew,  or 
ought  in  the  exercise  of  reasonable  care  for  the  safety  of  its 
employees  to  have  known,  that  the  wrenches  furnished  were 
not  safe  and  sufficient.  (See  Malone  v.  Hawley,  46  Cal.  409.) 
The  obligation  of  an  employer  in  such  matters  is  simply  to 
use  reasonable  care,  that  degree  of  care,  as  was  said  by  Judge 
Lurton  in  a  decision  of  the  United  States  circuit  court  of 
appeals,  "which  a  man  of  ordinary  prudence  in  the  same  line 
of  business  would  be  expected  to  exercise  to  secure  his  own 
safety  were  he  doing  the  work."  {Westinghouse  etc.  Co,  v. 
Heimlich,  127  Fed.  94.  See,  also,  Dolan  v.  Sierra  By.  Co., 
135  Cal.  436,  [67  Pac.  686].)  As  we  have  already  intimated, 
there  is  nothing  in  the  condition  of  the  pleadings  in  this  case 
to  enhance  this  obligation.  Even  if  it  was  made  to  appear 
iere  that  a  socket  wrench  would  have  been  a  safer  appliance  to 
use  under  the  conditions  of  the  particular  work  in  hand,  there 
was  ample  evidence  to  justify  a  conclusion  that  there  was  in 
the  failure  to  furnish  a  socket  wrench  no  want  of  reasonable  * 
<5are  on  the  part  of  defendant,  or  its  representative,  Maguire — 
that  a  reasonably  careful  man,  as  solicitous  for  the  safety 
of  his  employees  as  he  would  be  for  his  own  safety,  would 
have  considered  the  wrenches  furnished  entirely  safe  and 
adequate  for  all  work  to  be  done  by  the  employees — that  such 
wrenches  so  furnished  were  such  as  experience  sanctioned  as 
reasonably  safe.  This  element  was  entirely  omitted  from  these 
instructions,  and  the  trial  jurors  were  thus  explicitly  in- 
structed that  if,  from  the  evidence  given  on  the  trial,  they 
believed  that  the  wrenches  furnished  were  not  in  fact  "suit- 
able, fit  and  proper,"  they  must  find  defendant  guilty  of 
negligence.  Because  of  our  conclusion  that  the  judgment 
and  order  must  be  reversed  for  the  error  first  discussed,  it 
is  unnecessary  to  determine  whether  error  in  these  instructions 
can  properly  be  held  to  have  been  without  prejudice  to  de- 
fendant's cause  in  view  of  other  instructions  given  by  the 
court  relative  to  the  same  subject,  and  we  have  discussed 
the  matter  solely  for  the  purposes  of  a  new  trial. 

It  is  unnecessary  to  discuss  any  of  the  other  points  pre- 
sented. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 
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Shaw,  J.y  and  Sloss,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank,  and  filed  the  following  opinion  thereon  on  the  eighth 
day  of  June,  1908  :— 

BEATTY,  C.  J.,  dissenting. — I  dissent  from  the  order  de- 
nying a  rehearing  upon  the  ground  that  the  error  of  the 
superior  court  was,  in  view  of  all  the  evidence  in  the  case, 
without  prejudice.  The  answer  of  plaintiff  which  the  court 
refused  to  strike  out  meant  nothing  more  than  that  a  socket 
wrench  would  not  have  slipped,  and,  as  to  that,  there  was  no 
controversy.  One  of  the  defendant's  witnesses  testified  to  the 
same  effect.^ 


[8.  F.  No.  4530.     Department  One.—May  11,  1908.] 

CARL   AUGUST  NILSON,    Appellant,    v.    ANTONIO    A. 
SARMENT,  Respondent. 

Husband  and  Wipb — Title  in  Wife — Construction  of  Code— Pre- 
sumption— Amendment  not  RETROAcnvB — Community  Property. 
— The  amendment  to  section  164  of  the  Civil  Code  in  1889,  creating 
a  presumption  in  favor  of.  separate  property  where  title  is  taken 
in  the  wife's  name,  is  not  retroactive;  and  where  the  deed  was 
taken  in  the  wife's  name  prior  to  that  amendment  the  presumption 
is  that  she  held  it  as  community  property,  and  the  deed  alone  cannot 
show  the  contrary. 

Id. — Separate  Property  of  Wife. — In  such  case,  in  order  to  constitute 
the  property  so  taken  in  her  name  the  separate  property  of  the 
wife,  it  must  be  shown  either  that  it  was  purchased  with  her 
separate  funds,  or  that  it  was  given  to  her  by  the  husband. 

Id. — Gift  by  Husband — Finding  Against  Evidence. — Where  the  court 
found  upon  sufficient  evidence  that  the  property  lived  upon  by  hus- 
band and  family  and  taken  in  the  wife's  name,  was  acquired  with 
community  funds  paid  for  by  the  husband;  but  further  finds  that 
the  property  was  given  to  her  by  the  husband,  the  latter  finding 
must  be  deemed  against  the  evidence  where  the  husband,  without 
conflict,  testified  that  he  bought  it  for  a  home,  and  did  not  intend 
to  make  a  gift  thereof  to  the  wife,  and  no  circumstances  appear 
sufficient  to  justify  the  inference  that  it  was  her  separate  property, 
or  to  overcome  the  presumption  that  it  was  community  property. 
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Id. — CiKcuMSTANCES  NOT  OvERcoMiNO  PRESUMPTION. — The  circumstances 
that  the  deed  described  the  land  as  encumbered  by  a  mortgage,  to 
be  paid  bjr  the  grantee,  where  it  was  in  fact  fully  paid  by  the 
husband  with  community  funds,  and  that  the  property  was  insured 
in  the  wife's  name,  and  the  loss  was  made  payable  to  her,  and 
that  deeds  of  trust  were  executed  by  husband  and  wife  to  secure 
loans,  with  a  proviso  for  re-conveyance  to  the  wife,  were  none  of 
them  suflBcient  to  overcome  the  presumption  that  the  record  title 
left  in  the  wife's  name,  was  community  property. 

Id. — Effect  of  iNSLTtANCB  in  Wife's  Name. — Where  the  house  and 
lot  standing  in  the  wife's  name  was  not  her  separate  property, 
the  assumption  that  the  insiirance  money  was  payable  to  her  in 
the  event  of  loss  by  fire,  would  not  make  the  money  her  separate 
property,  any  more  than  the  burnt  house  was  such. 

Id. — Termination  of  Deeds  of  Trust. — The  provision  for  reconvey- 
ance, or  any  reconveyance  actually  made,  could  have  no  legal  effect 
otherwise  than  to  make  the  record  title  clear,  since  upon  payment 
of  the  debt,  the  purposes  of  the  trust  ceased  and  the  property  at 
once,  without  a  reconveyance,  revested  in  the  party  or  parties  who 
had  owned  it  before.  The  record  title  left  in  the  wife,  is  no  evi- 
dence that  she  held  it  otherwise  than  as  community  property. 

Id. — Claim  of  Separate  Property  by  Wife — Purpose  of  Sale — 
Objection  by  Husband. — The  claim  by  the  wife  that  the  property 
was  hers,  and  that  she  was  about  to  sell  it,  and  the  objection  of 
the  husband  that  she  could  not  sell  it  unless  he  signed  the  deed, 
cannot  be  construed  as  an  admission  on  his  part  that  the  land  waa 
her  separate  property,  or  that  she  had  the  right  to  sell  it. 

Id. — Husband  not  Estopped  against  Wife's  Grantee — Provision  fob 
Surplus  on  Sale  by  Trustee. — The  husband  is  not  estopped  as 
against  the  grantee  of  the  wife  by  a  mere  provision  in  the  deeds 
of  trust  that  in  case  of  sale  by  the  trustees,  the  surplus,  if  any, 
should  De  paid  to  the  wife,  from  claiming  the  property  as  com- 
munity property  against  such  grantee,  where  the  latter  knew  that  his 
grantor  was  a  married  'woman  and  was  bound  to  ascertain,  at  his 
peril,  whether  the  property  was  community  property,  and  he  did 
not  rely  upon  any  statement  made  by  the  husband,  but  relied  upon  . 
the  wife's  warranty  of  title  in  her  deed,  it  being  matter  of  com- 
mon knowledge  that  such  deeds  are  unusual  in  this  state. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  denying  a  new  triaL 
John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fred  L.  Stewart,  and  C.  E.  Arnold,  for  Appellant 
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Sam  Bell  McKee,  and  F.  L.  DeFreitas,  for  Respondent. 

SLOSS,  J. — This  is  an  action  to  quiet  title  to  a  parcel  of 
land  in  the  city  of  Oakland.  The  complaint  alleges  that 
plaintiff  and  Emma  Christina  Nilson  were  married  in  1877^ 
and  ever  since  have  been  husband  and  wife;  that  in  July^ 
1884,  plaintiff  purchased  the  land  in  question  from  one  John 
Ziegenbein;  that  the  deed  from  Ziegenbein  named  Emma 
Christina  Nilson  as  sole  grantee,  but  that  the  whole 
consideration  for  the  conveyance  was  paid  by  plaintiff  out  of 
moneys  earned  by  him  during  his  marriage,  and  that  the  deed 
was  taken  in  the  name  of  Emma  Christina  Nilson,  as  grantee^ 
for  the  marital  community  of  plaintiff  and  his  said  wife.  It 
is  further  alleged  that  in  January,  1905,  Emma  Christina 
Nilson  executed  and  delivered  to  defendant  an  instrument 
purporting  to  convey  said  land  to  him,  and  that  defend- 
ant claims  an  interest  in  the  land  by  virtue  of  said 
instrument. 

The  answer  alleges  that  Emma  Christina  Nilson  purchased 
the  property  with  her  separate  funds,  that  the  deed  to  her 
was  made  with  plaintiff's  consent,  and  that  plaintiff,  at  the 
time  of  the  purchase  from  Ziegenbein,  gave  to  his  wife  what- 
ever interest  he  had  in  the  property.  It  is  further  averred 
that  Emma  Christina  Nilson  entered  into  the  possession  and 
retained  possession  of  the  property  until  her  deed  to  defend- 
ant; that  during  all  that  time  she,  with  plaintiff's  knowledge,, 
approval,  and  consent,  asserted  her  separate  ownership  of  the 
land  and  dealt  with  it  as  her  separate  property;  that  she  in- 
sured the  building  on  the  land,  and  had  the  loss  mentioned  in 
the  policies  made  payable  to  her,  and  that,  on  various  oc- 
casions, she  borrowed  money,  giving  as  security  therefor  deeds 
of  trust  executed  by  herself  and  the  plaintiff,  such  deeds  of 
trust  providing  that,  in  the  event  of  payment,  the  property 
should  be  reconveyed  to  her,  and  in  case  of  default  and  sale,, 
any  surplus  of  the  proceeds  should  be  paid  to  her.  The  de- 
fendant alleges  that  the  plaintiff's  wife  represented  to  him 
that  the  property  was  her  separate  property,  that  he  caused 
the  title  to  be  searched  and  was  advised  that  the  title  was  in 
her,  and  upon  careful  inquiry  as  to  the  ownership,  learned 
that  she  had,  with  plaintiff's  consent,  claimed  the  property  as 
her  own  and  dealt  with  it  as  her  separate  property;  whereupon 
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the  defendant  purchased  it  of  her,  paying  her  the  sum  of  twa 
thousand  three  hundred  dollars.  The  defendant  also  filed  a 
cross-complaint,  asking  judgment  for  the  possession  of  the 
property  and  damages  for  its  withholding. 

The  court  found  against  plaintiff's  allegation  that  the  land 
was,  or  ever  had  been,  the  community  property  of  himself  and 
his  wife.  It  found  that  the  whole  consideration  was  paid  by 
plaintiff  out  of  moneys  earned  by  him  during  his  marriage 
with  his  said  wife,  but  that  plaintiff  directed  Ziegenbein  ta 
execute  the  deed  to  Emma  Christina  Nilson  and  gave  to  her 
whatever  interest  he  had  in  said  property.  Judgment  in 
favor  of  defendant,  quieting  his  title  against  plaintiff  and 
awarding  him  the  possession  of  the  premises,  together  with 
the  value  of  their  use  and  occupation,  followed.  The  plain- 
tiff appeals  from  the  judgment  and  from  an  order  denying 
his  motion  for  a  new  trial. 

The  principal  point  urged  by  appellant  is  that  the  evidence 
is  insuflBcient  to  justify  the  finding  that  the  property  was  not. 
community  property  but  that  it  was  separate  property  of 
plaintiff's  wife.  Sections  162  and  163  of  the  Civil  Code  de- 
fine the  separate  property  of  the  spouses  as  that  owned  by 
them,  respectively,  before  marriage,  and  that  acquired  after- 
ward by  gift,  bequest,  devise,  or  descent.  By  section  164  all 
other  property  acquired  after  marriage  by  husband  or  wife,  or 
both,  is  declared  to  be  community  property.  In  1889  this^ 
section  was  amended  by  the  addition  of  the  words,  "but  when- 
ever any  property  is  conveyed  to  a  married  woman  by  an  in- 
strument in  writing,  the  presumption  is  that  the  title  is. 
thereby  vested  in  her  as  her  separate  property."  Prior  to  the 
adoption  of  this  amendment  the  presumption  was  just  the 
opposite;  that  i^  to  say,  property  conveyed  to  either  husband 
or  wife  after  their  marriage  by  a  conveyance  (other  than  a. 
deed  of  gift)  was  presumed  to  have  vested  the  title  in  the 
marital  community.  {Tolman  v.  Smith,  85  Cal.  280,  [24  Pac. 
743] ;  Smith  v.  Smith,  12  Cal.  224,  [73  Am.  Dec.  533] ;  Meyer 
V.  Kinzer,  12  Cal.  247,  [73  Am.  Dec.  538] ;  Ramsdell  v.  Fuller,. 
28  Cal.  38,  [87  Am.  Dec.  103] ;  Morgan  v.  Lones,  78  Cal.  58, 
[20  Pac.  248] ;  Jordan  v.  Fay,  98  Cal.  264,  [33  Pac.  95] ; 
Gwynn  v.  Dierssen,  101  Cal.  563,  [36  Pac.  103] ;  Lewis  v. 
Bums,  122  Cal.  358,  [55  Pac.  132].)  The  property  in  ques- 
tion was  acquired  by  the  Nilsons  (or  one  of  them)  in  1884.    It. 
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is  thoroughly  settled  that  the  amendment  of  1889  is  not  re- 
troactive and  has  no  application  to  property  acquired  by  hus- 
band or  wife  before  its  enactment.  {Jordan  v.  Fay,  98  CaL 
264,  [33  Pac.  95] ;  Gwynn  v.  Dierssen,  101  Cal.  563,  [36  Pac. 
103] ;  Lewis  v.  Bums,  122  Cal.  358,  [55  Pac.  132].)  In  Jor- 
dan  V.  Fay  the  court,  speaking  of  this  amendment,  said :  "But 
the  rule  declared  by  the  statute  was  more  than  a  rule  of  evi- 
dence ;  it  was  a  rule  of  property  as  well ;  and  we  do  not  think 
the  legislature  intended  or  had  the  power  to  change  it  so  that 
it  would  be  retroactive  in  effect  and  disturb  titles  already 
vested." 

Was  the  finding  as  to  the  separate  character  of  the  property 
in  question  supported  by  any  substantial  evidence  tending  to 
overthrow  the  presumption  resulting  from  the  conveyance 
to  a  married  person  ?  To  make  the  land  the  separate  property 
of  the  wife,  it  was  necessary,  either  that  it  should  have  been 
acquired  with  her  separate  funds  or  that  it  should  have  been 
given  to  her.  It  is  to  be  remembered  that  the  court  finds, 
contrary  to  the  averment  of  the  answer,  that  the  property  was 
paid  for  with  the  community  funds,  and  the  conclusion  that 
it  became  the  separate  property  of  the  wife  must,  therefore, 
rest  upon  the  further  finding  that  plaintiff  gave  to  his  wife 
whatever  interest  he  had  in  said  property.  There  is  nothing 
in  the  evidence  before  the  court  to  show  that  any  such  gift 
was  ever  made.  It  appears  that  plaintiff's  wife  left  his  home 
about  the  time  she  made  her  deed  to  defendant,  and  she  was 
not  a  witness  at  the  trial.  Nor  was  any  testimony  given  by 
Ziegenbein,  the  original  grantor.  The  only  witnesses  who 
could  give  direct  testimony  regarding  the  circumstances  sur- 
rounding the  making  of  the  deed  in  1884  were  the  plaintiff 
and  his  brother.  Both  testified  that  the  deed  was  made  to 
run  to  Emma  Christina  Nilson  at  the  suggestion  of  Ziegen- 
bein, who  said  that  "it  would  make  no  difference,"  and  that 
neither  she  nor  the  plaintiff  could  sell  the  land  without  the  sig- 
nature of  the  other.  This  explanation,  which  is  not  in  itself 
improbable,  was  not  contradicted,  but,  even  if  we  disregard 
it,  we  are  left  with  the  deed  itself,  which,  if  unexplained, 
raises  the  presumption  that  the  land  became  community 
property,  notwithstanding  the  fact  that  the  wife  was  named 
as  grantee.  The  plaintiff  testified  that  he  bought  the  property 
for  a  home  for  himself  and  his  family,  and  that  it  was  not  his 
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intention  to  make  a  gift  of  it  to  his  wife.  This  clear  and 
positive  testimony  regarding  the  transaction  is  not  directly 
contradicted,  and  there  is  no  support  for  the  finding  against 
it  unless  it  can  be  found  in  some  circumstances  which  are 
claimed  to  justify  the  inference  that  the  land  became  the 
separate  property  of  the  wife. 

Much  stress  is  laid  on  the  fact  that  Ziegenbein's  conveyance 
described  the  land  as  "encumbered  by  a  mortgage  ...  on 
which  there  is  now  due  the  sum  of  $2900  to  be  paid  by  the 
party  of  the  second  part."  The  party  of  the  second  part  was 
the  wife,  and  it  is  argued  that  this  shows  that  the  wife  be- 
came bound  to  pay  the  mortgage,  and  thus  tends  to  support 
the  contention  that  the  husband  intended  to  make  the  property 
hers.  It  appears,  however,  that  the  entire  purchase  price  was 
only  two  thousand  nine  hundred  dollars.  Nothing  was  to  be 
paid  over  and  above  the  face  of  the  mortgage,  and  in  fact  one 
thousand  two  himdred  dollars  of  this  had  been  paid  by  plain- 
tiff before  he  ever  received  the  deed.  The  most  that  can  be 
claimed  for  the  clause  quoted  is  that  it  shows  that  the  con- 
sideration was  to  be  paid  by  the  wife  from  her  separate 
property.  In  view  of  the  uncontradicted  evidence  that  no 
part  of  the  consideration  was  so  paid,  but  that  the  plaintiff 
paid  part  of  it  before  the  execution  of  the  deed,  and  eventually 
paid  it  all  with  community  property  (as  is  found  by  the  court), 
the  insertion  of  this  clause  by  the  grantor  cannot  be  regarded 
as  supporting  the  finding  that  the  land  was  the  separate 
propertj'^  of  the  wife.  It  certainly  does  not  tend  to  show  a  gift, 
which  alone  can  be  contended  for  imder  the  findings. 

No  greater  force  is  to  be  attributed  to  the  evidence  that  in- 
surance was  affected  by  the  plaintiff,  and  that  by  the  policies 
the  loss  was  made  payable  to  the  wife.  In  view  of  the  fact 
that  the  title  stood  of  record  in  her  name,  this  was  the  natural 
and  ordinary  course  to  pursue.  If  the  house  and  lot,  although 
standing  in  her  name,  were  not  her  separate  property,  the  cir- 
cumstance that  insurance  money  would  have  been  payable  to 
her  in  the  event  of  loss  by  fire  would  not  make  that  money  her 
separate  property  any  more  than  the  burnt  house  was.  In 
Lewis  V.  Bums,  assessment-lists,  assessing  certain  lots  to  the 
wife,  were  sworn  to  by  the  husband.  This  was  held  not  to  be 
an  admission  that  they  were  her  separate  property.  The  method 
of  insuring  in  this  case  stands  on  the  same  groimd. 
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The  same  reasoning  applies  to  the  deeds  of  trust  made  by 
plaintiff  and  his  wife  to  secure  loans  of  money.  The  pro- 
vision for  reconveyance,  or  any  reconveyance  actually  made, 
had  no  legal  effect  beyond  that  of  making  the  record  title 
clear,  since,  upon  payment  of  the  debt,  the  purposes  of  the 
trust  ceased,  and  the  property  at  once,  without  any  reconvey- 
ance, revested  in  the  party  or  parties  who  had  owned  it  before. 
{Tyler  v.  Currier,  147  CaL  31,  [81  Pac.  319] ;  MacLeod  v. 
Moran,  (Cal.)  94  Pac.  604.)  The  provisions  for  reconvey- 
ance or  payment  of  surplus,  contained  in  these  deeds  of  trust, 
like  the  mode  of  effecting  insurance,  merely  indicated  that  it 
was  not  desired  to  change  the  record  title.  That  title  was  in 
the  wife,  but  these  instruments  are  no  evidence  that  she  held 
it,  or  that  her  husband  recognized  her  as  holding  it,  as 
separate  rather  than  as  community  property. 

The  only  other  circumstance  relied  on  by  respondent  is  that 
the  wife  claimed  the  land  as  her  separate  property.  Her  claims 
are,  of  course,  in  no  way  binding  on  the  plaintiff  except  in 
so  far  as  they  may  have  been  made  with  his  knowledge  and 
assented  to  by  him.  All  that  appears  in  this  connection  is 
that  plaintiff's  wife  told  him  several  times  within  a  year  or 
two  before  her  sale  to  defendant  that  she  would  like,  or  was 
about  to  sell  the  property,  to  which  he  had  objected,  saying 
that  she  could  not  sell  it  unless  he  signed  the  deed.  This  can- 
not be  construed  as  an  admission  on  his  part  that  the  land  was 
her  separate  property  or  that  she  had  the  right  to  sell  it 

It  is  not  questioned  that  where  a  husband  purchases  prop- 
erty with  community  funds,  and  directs  the  conveyance  to  be 
made  to  his  wife,  with  the  intent  to  make  it  her  separate 
property,  the  deed  will  operate  to  vest  the  property  in  her 
as  her  separate  estate.  {Peck  v.  Brummagim,  31  Cal.  441,  [89 
Am.  Dec.  195] ;  Woods  v.  Whitney,  42  Cal  358;  Jackson  v. 
Torrence,  83  Cal.  521,  [23  Pac.  695].)  But  to  have  that 
effect,  there  must,  in  the  case  of  a  deed  executed  before  the 
amendment  of  1889,  have  been  something  more  than  the  mere 
fact  that  the  wife  was  named  as  grantee.  There  must  be  some- 
thing, appearing  either  in  the  deed  or  elsewhere,  to  show  an 
intent  to  make  the  property  the  separate  estate  of  the  wife. 
Here  we  find  that  the  plaintiff,  desiring  to  purchase  a  home 
for  himself  and  his  family,  bought  the  land  in  question,  there 
being  a  house  upon  it;  that,  at  the  suggestion  of  the  vendor 
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he  took  the  deed  in  the  name  of  his  wife;  that,  with  his  family, 
he  occupied  the  premises  as  his  home  continuously  from  the 
time  of  the  purchase;  that  he  paid,  out  of  his  earnings,  the 
purchase  price  of  the  property,  the  premiums  on  insurance, 
and  all  loans  secured  by  the  property.  He  testifies  that  he 
never  intended  to  make  a  gift  to  his  wife.  His  dealings  with 
the  property  were  such  as  would,  in  the  ordinary  course  of 
business  be  dictated  by  the  fact  that  the  record  title  stood  in 
his  wife's  name,  and  were  in  no  way  inconsistent  with  the  com- 
munity character  of  the  property.  There  is  no  substantial 
evidence  tending  to  show  that  he  made  a  gift  to  his  wife  of 
his  interest  in  the  property,  and  the  presumption  that  it  was 
community  property,  aided,  as  it  was,  by  the  undisputed 
testimony  of  a  party  to  the  transaction,  cannot,  therefore,  bo 
said  to  have  been  overthrown. 

It  is  urged  that  plaintiff  is  estopped,  as  against  defendant, 
to  show  that  the  property  is  community  property.  This  con- 
tention is  based  in  part  on  the  provision  in  the  deeds  of  trust 
that  in  case  of  sale,  the  surplus,  if  any,  should  be  paid  to  the 
wife.  Such  provision  was  said,  in  Hoeck  v.  Chief,  142  Cal. 
119,  [75  Pac.  670],  to  constitute  an  estoppel  in  favor  of  the 
wife.  But  this  declaration  was  not  necessary  to  the  decision, 
and  this  court,  in  denying  a  rehearing  in  Tyler  v.  Currier,  147 
Cal.  31,  [81  Pac.  318],  so  stated,  adding  that  in  its  opinion, 
what  was  said  in  this  connection  in  Hoeck  v.  Grief  was  "not 
a  correct  statement  of  the  law."  Indeed,  it  seems  clear  that 
neither  the  execution  of  the  deed  of  trust,  nor  any  of  the  other 
dealings  of  plaintiff  with  the  property,  should  be  held  to 
estop  him  from  asserting  its  character  as  community  property. 
Apart  from  other  considerations,  two  essential  elements  of 
an  estoppel  are,  1.  That  the  party  asserting  it  must  have 
been  ignorant  of  the  true  state  of  facts  and  of  the  means  of 
acquiring  knowledge  of  them,  and,  2.  That  he  must  have 
relied  upon  the  statement  or  admission  of  the  party  whom 
he  seeks  to  bind  by  such  statement  or  admission.  {BidcUe 
Boggs  v.  Merced  Mining  Co.,  14  Cal.  279.)  Neither  of  these 
elements  existed  in  this  case.  The  respondent  knew  from 
the  Ziegenbein  deed,  which  was  of  record,  that  his  grantor  was 
a  woman.  He  had  actual  notice  that  she  was  a  married 
woman.  This  was  enough  to  put  him  on  inquiry,  and  to 
compel  him  to  ascertain,  at  his  peril,  whether  the  property  was 


Digitized  by  VjOOQIC 


532  NiLSON  V.  Sa»ment.  [153  Cal. 

community  property.  {Ramsdell  v.  Fuller,  28  Cal.  44,  [87 
Am.  Dec.  103] ;  McComb  v.  Spangler,  71  Cal.  418,  [12  Pac. 
347].)  Furthermore,  plaintiff  was  actually  residing  on 
the  property,  but  defendant,  before  purchasing,  made  no  in- 
quiry of  him  as  to  the  state  of  the  title.  Nor  did  the  de- 
fendant in  fact  rely  upon  any  supposed  admission  of  plaintiff 
that  the  property  belonged  to  his  wife  in  her  separate  right. 
He  took  from  Mrs.  Nilson  a  deed  containing  a  covenant  of  war- 
ranty of  title.  It  is  a  matter  of  common  knowledge  that  such 
deeds  are  unusual  in  this  state.  A  real  estate  agent,  who  rep- 
resented the  defendant  in  the  transaction  with  Mrs.  Nilson, 
testified  that  he  had  drawn  the  deed  and  that  the  reason  he 
had  made  it  in  the  form  of  a  warranty  deed  was  because  Mr. 
Nilson  did  not  sign  it.  There  could  be  no  stronger  proof  that 
the  defendant  (who  was  bound  by  the  knowledge  and  the  acts 
of  his  agent)  knew  that  Mrs.  Nilson  had  a  husband  who  might 
have  some  claim  upon  the  property  and  that,  instead  of  re- 
lying upon  any  representation  that  she  was  the  sole  owner  of 
the  property,  he  tried  to  protect  himself  against  a  possible 
claim  on  the  part  of  her  husband  by  taking  a  warranty  deed. 
Under  these  circumstances  there  is  no  ground  for  a  claim  of 
estoppel. 

It  is  unnecessary  to  consider  the  other  points  made  by 
appellant. 

The  judgment  and  order  appealed  from  are  reversed. 

Angellotti,  J.,  concurred. 

SHAW,  J.,  concurring. — I  concur  solely  because,  under 
the  decision  in  Tolman  v.  Smith,  85  Cal.  280,  [24  Pac. 
743],  and  other  cases  cited  in  the  opinion  of  Judge 
Sloss,  it  had  become  settled  law  that  the  presumption  was 
that  property  conveyed  to  the  wife  with  the  knowledge 
and  consent  of  the  husband  was  community  property,  that 
the  fact  that  the  conveyance  was  so  made  to  her  with  his 
consent  did  not  raise  an  inference  that  it  was  intended 
by  him  as  a  gift  to  her,  or,  at  all  events,  that  such  infer- 
ence was  not  sufficient  to  overcome  the  said  presumption, 
that  this  had  become  a  rule  of  property  and  that  the  amend- 
ment of  1889  (Stats.  1889,  p.  328),  to  section  164  of  the  Civil 
Code,  declaring  that  a  conveyance  to  the  wife  should  be  pre- 
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sumptive  evidence  that  the  property  conveyed  is  her  separate 
estate,  is  not  retroactive  and  does  not  apply  to  conveyances 
previously  made.  Were  it  an  original  question,  I  should  say 
the  rule,  prior  to  the  amendment,  should  have  been  that  such 
conveyance  to  the  wife  with  the  husband's  consent  was  prima 
facie  evidence  that  he  intended  the  property  to  be  a  gift  to 
her,  and  that  the  property  thereby  vested  in  her  as  her  separate 
estate,  that  this  was  a  rule  of  evidence  and  that  the  effect  and 
purpose  of  the  amendment  of  1889  was  to  declare  the  correct 
rule  of  evidence  and  abrogate  the  false  rule  previously  fol- 
lowed by  the  courts,  and,  hence,  that  said  amendment  was  ap- 
plicable to  prior  transactions  and  was  so  intended.  If  the  law 
had  not  thus  been  settled  it  seems  clear  that  the  natural  in- 
ference that  a  gift  was  intended,  arising  from  the  conveyance 
to  the  wife  in  this  case,  would  be  presumptive  evidence  thereof 
and  would  support  the  conclusion  of  the  trial  court,  notwith- 
standing the  testimony  of  the  husband,  manifestly  to  his  in- 
terest, that  it  was  not  so  intended. 


[8.  F.  No.  4511.     Department  One.— May  11,  1908.] 

AMERICAN  DE  FOREST  WIRELESS  TELEGRAPH 
COMPANY,  Petitioner,  v.  SUPERIOR  COURT  OP  THE 
CITY  AND  COUNTY  OP  SAN  FRANCISCO,  and 
HON.  J.  C.  B.  HEBBARD,  Judge. 

POREWN    CORPORATION    IS    PERSON    WITHIN     MEANING     OF     F0URTEti:nTH 

Amendment. — A  corporation,  althongh  organized  under  the  laws 
of  another  state,  is  a  ''person"  within  the  meaning  of  the  four* 
teenth  amendment  of  the  constitution  of  the  United  States,  provid- 
ing that  no  state  shall  deprive  any  person  of  property  without  due 
process  of  law,  nor  deny  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws. 
Id. — Statute  CuRTAiiiiNo  Right  to  Maintain  or  Depend  Actions — 
Construction. — A  statute  which  purports  to  curtail  the  privilege 
of  foreign  corporations  to  maintain  or  defend  actions  in  this  state, 
and  to  impose  conditions  upon  compliance  with  which  alone  they 
may  be  permitted  to  do  so,  will  not  be  construed  to  extend  beyond 
the  plain  meaning  of  its  terms  considered  in  connection  with  ita 
object   and    purposes. 
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3j>. — Statute  Prohibiting  Maintenance  op  Action — ^Bight  to  Depend 
KOT  Appected— Failure  to  File  Copy  op  Articles  op  Incorpora- 
tion— Constitutional  Law. — Section  410  of  the  Civil  Code,  pro- 
viding that  no  foreign  corporation  doing  business  in  this  state, 
which  fails  to  file  copies  of  its  articles  of  incorporation  with  the 
secretary  of  state,  and  with  the  county  clerk  of  the  county  where 
its  principal  place  of  business  is  located  and  where  it  owns  prop- 
erty, as  required  by  section  408  of  such  code,  *'can  maintain  any 
suit  or  action  in  any  of  the  courts  of  this  state  until  it  has  com- 
plied with  said  section,'  does  not  foroid  a  foreign  corporation 
which  has  failed  to  comply  with  such  provisions  from  defending 
an  action  brought  against  it  in  the  courts  of  this  state.  Notwith- 
standing the  provisions  of  those  sections,  to  prevent  such  a  foreign 
corporation  from  defending  any  action  brought  against  it,  would 
be  to  deny  it  the  equal  protection  of  the  laws  and  to  deprive  it 
of  its  property  without  due  process  of  law. 

Id. — Failure  to  Designate  Person  por  Service  op  Process. — ^Where  it 
appears  from  the  record  that  a  judgment  against  a  foreign  cor- 
poration was  rendered  upon  its  default  after  striking  out  its  answer, 
solely  for  the  reason  that  it  had  failed  to  file  certified  copies  of  its 
articles  of  incorporation  as  required  by  sections  408  and  410  of 
the  Civil  Code,  the  action  of  the  court  cannot  be  sustained  by  reason 
of  the  provisions  of  sections  405  and  406  of  that  Code,  which 
purport  to  declare  that  a  foreign  corporation  doing  business  in 
this  state,  which  neglects  to  file  ^n  the  office  of  the  secretary  of 
state  a  designation  of  some  person  residing  within  the  state  upon 
whom  process  may  be  served,  cannot  maintain  or  defend  any  action 
or  proceeding  in  the  state  courts  until  it  has  filed  such  designa- 
tion. 

APPLICATION  for  a  Writ  of  Certiorari  to  amend  a  judg- 
ment of  the  Superior  Court  of  the  City  and  County  of  San 
Francisco.    J.  C.  B.  Uebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  M.  Fickert,  for  Petitioner. 

Q.  H.  Perry,  for  Respondent 

SHAW,  J. — This  is  a  proceeding  in  certiorari  to  review  a 
judgment  of  the  superior  court  of  the  city  and  county  of 
San  Francisco  for  the  sum  of  $257.75  and  costs,  in  favor  of 
the  San  Francisco  Commercial  Agency,  a  corporation.  The 
action  in  which  the  judgment  was  rendered  was  originally  be- 
gun in  the  justices'  court  and  the  judgment  sought  to  be  re- 
viewed was  rendered  in  the  superior  court  on  appeal. 
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The  defendant  in  the  action,  petitioner  here,  is  a  corpora- 
tion organized  under  the  laws  of  the  state  of  New  Jersey, 
The  complaint  stated  a  cause  of  action  to  recover  money  due 
on  contract.  Summons  was  duly  issued  and  the  defendant 
appeared  and  filed  an  answer.  The  plaintiff  therein  then 
moved  the  court  to  strike  the  answer  from  the  files,  the  motion 
was  granted,  and  thereupon  judgment  was  given  in  favor  of 
the  plaintiff  therein  against  the  petitioner  as  above  mentioned. 
The  motion  to  strike  the  answer  from  the  files  was  made  upon 
the  ground  that  the  defendant  was  a  corporation  of  another 
state;  that  the  demand  sued  on  arose  out  of  business  trans- 
actions in  this  state  and  that  said  defendant  corporation  had 
failed  and  neglected  to  comply  with  the  statute  of  this  state 
requiring  a  foreign  corporation  doing  business  in  this  state 
to  file  a  certified  copy  of  its  articles  of  incorporation  with  the 
secretary  of  state.  No  other  ground  was  assigned  as  cause  for 
the  motion,  and  it  appears  to  have  been  granted  upon  the 
ground  that  a  corporation  so  failing  cannot  be  allowed  to  de- 
fend an  action  brought  against  it  in  the  courts  of  this  state. 

The  statutory  provisions  in  question  are  found  in  sections 
408  and  410  of  the  Civil  Code.  Section  408  provides  that 
"Every  corporation  organized  under  the  laws  of  another  state, 
territory,  or  of  a  foreign  country,  .  .  .  which  shall  hereafter 
do  business  in  this  state  or  maintain  an  office  herein,  or 
which  shall  enter  this  state  for  the  purpose  of  doing  business 
herein,  must  file  in  the  office  of  the  secretary  of  state  of  the 
state  of  California  a  certified  copy  of  its  articles  of  incor- 
poration, .  .  .  and  a  certified  copy  thereof,  duly  certified  by 
the  secretary  of  state  of  this  state,  in  the  office  of  the  county 
clerk  of  the  county  where  its  principal  place  of  business  is 
located,  and  also  where  such  corporation  owns  property." 
Section  410  declares  that  "No  foreign  corporation  which  shall 
fail  to  comply  with  section  four  hundred  and  eight  ...  of 
this  code  can  maintain  any  suit  or  action  in  any  of  the  courts 
of  this  state  until  it  has  complied  with  said  section." 

It  will  not  be  disputed  that  a  corporation,  although  or- 
ganized under  the  laws  of  another  state  is  a  "person"  within 
the  meaning  of  the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States  providing  that  no  state  shall  deprive 
any  person  of  property  without  due  process  of  law,  nor  deny 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
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laws.    (Gulf  etc.  By.  v.  Ellis,  165  U.  S.  154,  [17  Sup.  Ct.  255]  ^ 
Railway  Tax  Cases,  118  U.  S.  396,  [6  Sup.  Ct.  1132].)     It 
may  also  be  conceded,  as  contended  by  counsel  for  respondent, 
that  foreign  corporations  have  no  legal  existence  beyond  the 
bounds  of  the  state  or  sovereignty  by  which  they  are  created 
and  can  exercise  none  of  the  functions  and  privileges  con- 
ferred by  their  charters  in  any  other  state  or  country  except 
by  comity  and  consent  of  the  latter  (19  Cyc.  1222),  and  that 
one  of  the  privileges  which  a  corporation  receives  by  its  char- 
ter is  the  privilege  of  maintaining  or  defending  actions  in  its. 
corporate  name  and  as  a  body  corporate ;  in  other  words,  the 
privilege  of  being  a  "person"  within  the  cognizance  of  the 
law.     There  is,  however,  no  rule  of  the  common  law  which 
forbids  a  corporation  organized  and  empowered  to  do  business 
in  one  state  from  doing  such  business  in  another  state.    In  the 
absence  of  any  statutory  inhibition  there  can  be  no  doubt 
that  the  general  comity  existing  between  the  states  would  per- 
mit a  foreign  corporation  which  had  entered  this  state  and 
had  done  business  therein  to  maintain  and  defend  actions  aris- 
ing out  of  such  business.    (19  Cyc.  1211,  1212.)    A  statute  of 
this  state  which  purports  to  curtail  the  privilege  of  foreign 
corporations  to  maintain  or  defend  actions  in  this  state,  and 
to  impose  conditions  upon  compliance  with  which  alone  they 
may  be  permitted  to  do  so,  will  not  be  construed  to  extend 
beyond  the  plain  meaning  of  its  terms  considered  in  con- 
nection with  its  object  and  purposes.     The  sections  above 
quoted  do  not  purport  to  forbid  a  foreign  corporation  which 
has  failed  to  comply  with  its  provisions  from  defending  an 
action  brought  against  it  in  the  courts  of  this  state.     They 
are  only  forbidden  to  maintain  actions.     The  order  of  the 
court,  striking  out  the  answer  because  of  the  failure  of  the 
defendant  to  comply  with  the  provisions  of  section  408,  was- 
not  authorized  by  the  statute.    Notwithstanding  the  provisions 
of  that  section  and  of  section  410  imposing  a  penalty  for  viola- 
tion thereof,  the  foreign  corporation  doing  business  in  this, 
state  was  entitled  to  defend  any  action  brought  against  it. 
To  prevent  it  from  doing  so  would  be  to  deny  it  the  equal 
protection  of  the  laws  and  to  deprive  it  of  its  property  with- 
out due  process  of  law.    It  appearing  from  the  record  that  the 
judgment  was  rendered  upon  default  and  that  the  default 
was  entered  for  this  cause  alone,  it  follows  that  the  judgment 
is  void. 
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Sections  405  and  406  of  the  Civil  Code  purport  to  declare- 
that  any  corporation  of  another  state  doing  business  within 
this  state  must  file  in  the  office  of  the  secretary  of  state  a 
designation  of  some  person  residing  within  the  state  who^ 
may  be  served  with  process  issued  in  this  state  against  such 
corporation,  and  that  such  foreign  corporation  cannot  main- 
tain  or  defend  any  action  or  proceeding  in  any  court  of  thia 
state  until  it  has  complied  with  this  provision.  The  motion 
in  the  case  before  us  was  not  based  upon  the  ground  that  the 
corporation  had  failed  to  comply  with  this  provision,  and,, 
hence,  no  authority  for  the  action  taken  can  be  predicated 
upon  this  statute. 

It  is  ordered  that  the  judgment  of  the  superior  court  in  the- 
action  above  mentioned,  and  the  order  striking  out  the  answer 
therein,  be  annulled  and  that  the  petitioner  be  allowed  to  de- 
fend the  said  action. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 


[8.  F.  No.  4793.     DepartmcDt  One.— May  12,  1908.] 

In  the  Matter  of  the  Guardianship  of  JOSEPH  WEST- 
WOOD   BAKER,    a   Minor.     PAGE   E.    T.   BAKER, 
Appellant. 

Guardian  and  Wabd— Testamentary  Guardian — CJonsent  of  Motheb. 
TO  Appointment  by  Father. — Under  section  241  of  the  Civil  Code 
providing  that  "A  guardian  of  the  person  or  estate,  or  of  both, 
of  a  child  bom,  or  likely  to  be  born,  may  be  appointed  by  will  or 
by  deed,  to  take  effect  upon  the  death  of  the  parent  appointing: 
1.  If  the  child  be  legitimate,  by  the  father,  with  the  written  con- 
sent of  the  mother," — the  consent  of  the  mother  to  a  guardian  ap- 
pointed by  the  will  of  the  father  may  be  given  after  the  death  of 
the  father. 

Id. — Residence  of  Minor — Conclusiveness  of  Finding — Fraud  ob 
Mistake. — In  a  proceeding  for  the  appointment  of  the  guardian 
of  a  minor,  a  finding  that  the  minor  was  a  resident  of  the  county 
in  which  the  proceeding  was  instituted  is  of  a  jurisdictional  fact 
and  is  conclusive,  in  the  absence  of  fraud  or  mistake. 

Id. — ^Vacating  Order  of  Appointment— Finding — Appeal — Specifica- 
tion OF  Particulars. — In  a  proceeding  to  set  aside  an  order  ap- 
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pointing  a  guardian  of  a  minor,  on  the  ground  of  fraudulent  repre- 
sentations as  to  his  residence,  a  finding  negativing  the  allegations  of 
fraud  will  not  be  reviewed  on  an  appeal  from  an  order  refusing  to 
vacate  the  appointment,  when  the  bill  of  exceptions  contains  no 
specifications  of  the  particulars  wherein  the  evidence  is  insufficient 
to  justify  the  finding. 

APPEAL  from  an  order  of  the  Superior  Court  of  Fresno 
County  refusing  to  revoke  letters  of  guardianship.  George  E. 
Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  T.  Kearney,  for  Appellant. 

M.  K.  Harris,  for  Respondent. 

SHAW,  J. — This  is  an  appeal  from  an  order  refusing  to 
revoke  letters  of  guardianship  and  set  aside  an  order  fixing 
the  amount  of  guardian's  bond.  It  involves  the  validity 
of  the  appointment  and  qualification  of  a  testamentary 
guardian. 

The  ward  is  the  son  of  the  appellant  and  her  former  hus- 
band, "Westwood  J.  Baker.  The  parents  were  divorced  on 
April  1,  1898,  and  thereafter  lived  apart,  the  father  residing 
in  Fresno  County  and  the  mother  in  San  Francisco.  The 
father  died  on  July  4,  1905,  leaving  a  considerable  estate, 
which  he  disposed  of  by  will.  The  will,  which  was  admitted 
to  probate  on  August  14,  1905,  in  the  superior  court  of  Fresno 
County,  contained  this  provision:  "I  hereby  appoint  L.  0. 
Stephens  of  the  city  of  Fresno,  guardian  of  the  person  and 
estate  of  my  said  son  Joseph  Westwood  Baker."  The  estate  of 
the  child  consisted  entirely  of  property  held  in  trust  by  the 
said  Stephens,  part  of  it  derived  from  the  father,  which  part 
was  to  remain  in  trust  until  the  child  became  twenty-five  years 
of  age,  and  the  remainder  by  devise  from  one  Sarah  W.  Gar- 
rett to  remain  in  trust  until  he  was  of  age.  All  of  it  was 
situated  in  Fresno  County  and  a  considerable  portion  of  it 
was  real  estate.  The  fact  that  the  will  purported  to  appoint 
Stephens  the  guardian  of  her  son  coming  to  the  knowledge  of 
the  appellant,  she  employed  an  attorney  in  Fresno  to  rep- 
resent her  in  the  matter  and  instructed  him  that  she  desired 
to  retain  the  custody  and  guardianship  of  the  person  of  her 


Digitized  by  VjOOQIC 


May,  1908.]  Matter  op  Baker.  539 

son.  Thereupon  it  was  agreed  between  her  attorney  and  the 
attorney  for  Stephens  that  Stephens  should  waive  the  guard- 
ianship of  the  person  and  yield  to  her  the  custody  and  control 
of  the  child,  but  that  he  should  be  the  guardian  of  the  estate. 
Stephens  then  filed  his  application  in  the  superior  court  of 
Fresno  County,  reciting  the  testamentary  appointment  afore- 
said, and  declining  the  guardianship  of  the  person  of  the 
child,  alleging  that  the  minor  was  a  resident  of  Fresno  County, 
and  asking  the  court  to  fix  the  amount  of  his  bond  as  guardian 
and  trustee  of  said  estate,  and  to  direct  the  clerk  to  issue 
letters  of  guardianship  to  him.  The  court  made  an  order  that 
this  application  be  heard  on  September  11,  1905.  This  appli- 
cation and  order  were  served  on  the  appellant's  attorney  and 
by  him  delivered  to  her.  She  then  signed  and  filed  a  writing 
as  follows :  "I  hereby  consent  and  agree  that  L.  0.  Stephens 
may  be  the  trustee  and  guardian  of  the  estate  of  said  minor, 
but  not  of  his  person."  Upon  the  hearing  the  court  made  an 
order  fixing  the  amount  of  bond  of  Stephens  as  guardian  and 
trustee  and  directing  the  issuance  of  letters  of  guardianship 
of  the  estate  to  him.  Stephens  filed  the  required  bond,  took 
the  oath,  and  received  the  letters  accordingly.  Afterwards, 
on  March  8,  1906,  the  mother  filed  in  the  said  court  a  petition 
to  revoke  the  order  and  the  letters  so  issued  and  to  dismiss  the 
guardianship  proceedings.  The  appeal  is  from  the  order 
denying  this  petition. 

The  provision  of  the  statute,  applicable  herein,  relating  to 
testamentary  guardians  are  as  follows: — 

"A  guardian  of  the  person  or  estate,  or  of  both,  of  a  child 
bom,  or  likely  to  be  bom,  may  be  appointed  by  will  or  by 
deed,  to  take  effect  upon  the  death ^f  the  parent  appointing: 
1.  If  the  child  be  legitimate,  by  the  father,  with  the  written 
consent  of  the  mother;  or  by  either  parent,  if  the  other  be 
dead  or  incapable  of  consent;  2.  If  the  child  be  illegitimate, 
by  the  mother."    (Civ.  Code,  sec.  241.) 

"The  superior  court  of  each  county,  when  it  appears 
necessary  or  convenient,  may  appoint  guardians  for  the  per- 
sons and  estates,  or  either  of  them,  of  minors  who  have  no 
guardian  legally  appointed  by  will  or  deed,  and  who  are 
inhabitants  or  residents  of  the  county,  or  who  reside  without 
the  state  and  have  estate  within  the  counly."  (Code  Civ. 
Proc.,  sec.  1747.) 
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"Every  testamentary  guardian  must  qualify  and  has  the 
same  powers  and  must  perform  the  same  duties  with  regard 
to  the  person  and  estate  of  his  ward  as  guardians  appointed 
by  the  court,  except  so  far  as  his  powers  and  duties  are 
legally  modified,  enlarged,  or  changed  by  the  will  by  which 
such  guardian  was  appointed,  and  except  that  such  guardian 
need  not  give  bond  unless  directed  to  do  so  by  the  court  from 
which  the  letters  of  guardianship  issue."  (Code  Civ.  Proc.^ 
sec.  1758.) 

The  appellant  contends  that  the  testamentary  appointment 
of  Stephens  was  ineffectual  because  she  did  not  consent 
thereto  during  the  lifetime  of  the  father,  and  that  the  pro- 
ceedings in  the  superior  court  of  Fresno  County  are  void,  for 
the  reason,  as  alleged,  that  the  minor  was  not  at  that  time  or 
afterwards,  a  resident  or  inhabitant  of  Fresno  County,  but 
lived  and  resided  in  San  Francisco,  and  that  therefore  the 
superior  court  of  Fresno.  County  was  without  jurisdiction. 

A  deed  may  be  made,  to  take  effect  immediately  upon  its 
execution,  or,  within  certain  limitations,  at  any  time  after- 
wards, even  after  the  death  of  the  grantor.  A  will  can  have 
no  effect  whatever  until  the  testator  is  dead.  Hence  it  is 
probable  that  the  phrase  "to  take  effect  upon  the  death  of 
the  parent  appointing,"  added  as  a  qualification  to  the  intro- 
ductory paragraph  of  section  241  of  the  Civil  Code,  was  in- 
tended to  refer  only  to  appointments  made  by  deed.  We  do 
not,  however,  regard  this  clause  as  important.  By  the  first 
subdivision  of  the  section,  the  mother's  consent  in  writing  is 
required  in  all  cases,  if  she  is  living.  This  implies  that  her 
consent  is  to  be  given  at  some  time  after  the  appointment 
has  become  otherwise  effectual,  that  is,  after  the  death  of  the 
father,  since,  until  that  time,  it  could  not  be  known  that  she 
would  survive,  and  it  cannot  be  doubted  that  an  appointment 
by  the  father  either  by  will  or  by  deed,  to  which  the  mother 
had  not  in  her  lifetime  consented,  would  be  effectual  with- 
out such  consent,  if  he  survived  her.  Her  consent  is  essential 
only  in  case  she  survives.  The  father's  appointment  is  in- 
effective before  his  death,  is,  in  fact,  no  appointment  at  all 
until  his  death.  It  is,  therefore,  only  upon  his  death  that 
her  consent  becomes  of  any  importance.  Furthermore,  the 
will  not  only  does  not  speak,  as  it  is  said,  until  the  death  of 
the  testator,  but  is  wholly  inoperative  before  it  is  probated^ 
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-and  the  appointment  of  a  guardian  by  will  cannot  be  said  to 
have  been  made  until  the  validity  of  the  will  making  it  has 
been  thus  established.  Hence,  if  she  survives,  but  dies  before 
probate,  without  executing  any  consent  to  the  appointment, 
or  making  an  appointment  herself,  the  father  s  testamentary 
appointment  would  obviously  be  valid,  although  not  con- 
:firmed  by  the  consent  of  the  mother.  In  view  of  these  con- 
tingencies, it  is  the  most  reasonable  construction  of  the  statute 
to  hold  that  her  consent  to  a  testamentary  appointment  may 
be  effectually  given  after  the  father's  death  as  well  as  before. 
There  can  be  no  hardship  in  this  result.  The  appointment, 
if  she  survive,  is  of  no  effect  if  she  dissent,  and  by  the  same 
•subdivision  which  gives  her  this  power  of  veto,  she  being 
the  survivor,  may  withhold  her  consent  and  may  appoint 
whom  she  chooses,  or  may  herself  apply  to  the  court  for  ap- 
pointment under  section  1747,  Code  of  Civil  Procedure.  She 
is  then  in  control  of  the  entire  matter.  We  are  therefore  of 
the  opinion  that  the  appointment  was  valid  and  became 
•effectual  upon  the  death  of  the  father  and  the  subsequent 
written  consent  of  the  mother  manifested  by  the  writing 
above  mentioned. 

The  argument  that  the  superior  court  of  Fresno  County 
was  without  jurisdiction  to  make  the  order  directing  Stephens 
to  give  a  bond  as  testamentary  guardian,  is  based  on  the  as- 
43umption  that,  at  the  time  that  order  was  made  and  the  pro- 
"Ceeding  therefor  instituted,  the  minor  was  not  a  resident  of 
Fresno  County.  In  the  original  proceeding  the  petition  of 
Stephens  alleged  that  the  minor  was  then  a  resident  of  Fresno 
County.  Upon  the  hearing  of  that  petition  the  court  found 
this  allegation  to  be  true  and  so  recited  in  the  order  direct- 
ing and  fixing  the  amount  of  the  bond.  This  finding  as  to 
the  jurisdictional  fact  is  conclusive  unless  it  was  obtained  by 
fraud  or  mistake.  In  the  present  proceeding  to  set  aside  that 
order  there  is  an  attempt  to  allege  that  this  finding  as  to  the 
residence  of  the  minor  was  obtained  by  fraud  upon  the  court 
and  upon  the  present  petitioner.  Page  E.  T.  Baker,  the  mother 
of  the  minor.  The  court  finds  that  this  allegation  is  untrue 
and  that  there  was  no  fraud  in  obtaining  the  former  order. 
It  is  contended  that  this  finding  is  contrary  to  the  evidence. 
The  record  before  us,  however,  does  not  enable  us  to  review 
the  finding  of  the  court  below  on  that  subject  and  it  is  there- 
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fore  conclusive.  The  bill  of  exceptions  contains  no  specifica- 
tions of  particulars  wherein  the  evidence  is  insufficient  to 
justify  the  findings.  Such  specification  is  necessary  in  order 
to  authorize  this  court  to  review  the  evidence  and  consider 
its  sufficiency  to  support  the  order.  (Code  Civ.  Proc.,  sec. 
648;  Wmterburn  v.  Chambers,  91  Cal.  185,  [27  Pac.  658]; 
Meades  v.  Lazar,  92  Cal.  227,  [28  Pac.  935] ;  Estate  of  De- 
peaux,  118  CaL  290,  [50  Pac.  387] ;  Estate  of  Bekrens,  130 
Cal.  418,  [62  Pac.  603].)  The  finding  is  therefore  conclusive 
as  to  the  residence  of  the  minor  and  establishes  jurisdiction 
upon  any  theory  of  the  law  as  to  the  place  of  jurisdiction. 
Section  1758,  Code  of  Civil  Procedure,  which  authorizes  the 
court  to  make  the  order  in  question  is  silent  as  to  the  county 
in  which  the  proceeding  must  be  instituted.  Whether  juris- 
diction would  lie  in  the  county  where  the  minor  resided,  the 
county  where  the  will  was  probated,  the  county  where  the 
property  was  situated,  the  county  where  the  guardian  re- 
sided, or  in  that  one  of  these  counties  first  acquiring  juris- 
diction, or  whether  section  1747,  providing  by  its  terms  only 
for  jurisdiction  in  cases  of  guardians  appointed  by  the  court 
{Estate  of  Taylor,  131  Cal.  180,  [63  Pac.  345]),  can  be  con- 
strued to  apply  to  testamentary  guardians  and  place  the  juris- 
diction in  the  county  where  the  minor  resides  or  is  an  inhab- 
itant, are  questions  not  here  presented,  since  Fresno  County 
upon  the  record  before  us,  answers  to  all  the  descriptions. 
We  express  no  opinion  upon  the  subject. 

In  view  of  the  conclusions  we  have  reached  upon  the 
merits  we  think  that  the  alleged  errors  of  law  occurring  at  the 
trial  and  so  very  briefly  discussed  by  counsel  are  unimpor- 
tant.   It  is  luinecessary  to  consider  them. 

There  are  some  indications  that  this  petition  was  intended  as 
an  application,  under  section  473  of  the  Code  of  Civil  Pro- 
cedure, to  set  aside  the  previous  order  as  a  proceeding  taken 
against  the  appellant  through  her  surprise,  inadvertence,  and 
excusable  neglect.  Although  there  is  no  specification  of  the 
insufficiency  of  the  evidence,  we  have  examined  the  bill  of  ex- 
ceptions on  this  point,  and  find  the  evidence  wholly  insuffi- 
cient to  establish  any  abuse  of  discretion  on  the  part  of  the 
court  below  in  denying  her  application,  or  to  show  that  she 
was  not  fully  advised  of  the  facts  and  of  her  rights,  assuming 
the  application  to  be  for  relief  under  that  section. 
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The  order  appealed  from  is  afiSnned. 
Angellotti,  J.,  and  Sloss,  J.,  concurred. 
Hearing  in  Bank  denied. 


[L.  A.  No.  2015.     In  Bank.— May  12,  1908.] 

P.  E.  HASKELL,  and  R.  SMITH,  Appellants,  v.  CITY  OP 
LONG  BEACH  et  al.,  Respondents. 

Municipal  Coepobations — Election  to  Annex  Territoey — Marking  op 
Ballots — General  Election  Law. — Under  the  statute  of  1889, 
as  amended  in  1905,  providing  for  the  annexation  of  territory  to 
incorporated  cities  and  towns,  and  for  the  holding  of  a  special 
election  for  that  purpose,  and  making  the  general  law  applicable, 
80  far  as  may  be  practicable,  to  the  ballots  used  at  such  election, 
the  opening  and  closing  the  polls  and  the  holding  and  conducting 
of  such  election,  the  counting  of  ballots,  and  making  of  returns 
by  the  election  board,  is  not  intended  to  make  the  general  law 
applicable  to  the  mode  of  marking  the  ballots  so  as  to  indicate 
the  intention  of  the  voters  as  to  the  proposition  submitted  to  them 
for  or  against  annexation,  and  they  may  express  such  intention  by 
marking  the  ballot  in  any  manner  which  will  indicate  it. 

Id. — ^Direction  in  Notice  op  Election  not  Mandatory. — A  direction 
in  the  notice  of  election  that,  *'to  vote,  stamp  the  cross  in  the 
voting  square,"  etc.,  is  directory  merely,  and  non-compliance  there- 
with will  not  invalidate  a  ballot  so  long  as  it  appears  from  any 
mode  of  stamping  the  ballot  that  the  voter  has  indicated  his  choice 
to  vote  for  or  against  annexation. 

Id. — ^Distinguishing  Mark. — The  failure  to  stamp  the  cross  in  the  vot- 
ing square,  and  the  stamping  of  the  same  anywhere  between  the 
I>arallel  lines  indicating  "For  Annexation"  or  "Against  Annexation" 
does  not  make  the  cross  a  "distinguishing  mark." 

Id. — ^Liberal  Construction  op  Ballot — Effectiveness. — The  ballot 
should  be  liberally  construed,  and  the  intendments  should  be  in 
favor  of  a  construction  which  will  render  the  ballot  effective,  rather 
than  one  which  will,  on  a  technical  ground,  render  it  ineffective. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Walter  Bordwell,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

M.  P.  Goodrich,  City  Attorney  of  San  Pedro,  J.  S.  Chap- 
man, and  Ward  Chapman,  for  Appellants. 

Geoi^e  A.  Skinner,  City  Attorney  of  Long  Beach,  and 
Lawler,  Allen,  Van  Dyke  &  Jutten,  for  Respondents. 

LORIQAN,  J. — ^Plaintiffs  appeal  from  a  judgment  in  favor 
of  defendants  and  from  an  order  denying  their  motion  for  a 
new  trial. 

This  action  was  brought  to  set  aside  and  annul  an  at- 
tempted annexation  by  the  city  of  Long  Beach  of  certain  ter- 
ritory on  Terminal  Island,  lying  between  the  cities  of  Long 
Beach  and  San  Pedro  in  Los  Angeles  County.  The  plaintiffs 
are  residents  and  taxpayers  of  the  territory  sought  to  be  an- 
nexed and  bring  the  action  on  the  ground  that  at  a  special 
election  held  for  the  purpose  of  determining  whether  an- 
nexation should  be  made,  such  attempted  annexation  was  in 
fact  defeated  by  a  majority  vote  of  the  electors  in  the  ter- 
ritory sought  to  be  annexed,  and  that  the  finding  of  the  elec- 
tion board  of  the  election  precinct  embracing  that  territory, 
and  the  finding  of  the  board  of  trustees  of  the  city  of  Long 
Beach,  after  a  canvass  of  the  votes  cast,  to  the  contrary,  were 
both  void. 

The  proceedings  for  the  annexation  of  the  territory  in 
question  were  had  under  the  statute  of  1889,  as  amended  in 
1905,  providing  for  the  alteration  of  boundaries  of,  and  for 
the  annexation  of  territory  to,  incorporate  cities  and  towns 
(Stats.  1889,  p.  358;  Stats.  1905,  p.  551).  There  is  no  ques- 
tion in  the  case  as  to  the  regularity  of  all  the  proceedings 
relative  to  the  special  election  at  which  the  proposition  for 
the  annexation  of  the  territory  in  question  to  the  city  of 
Long  Beach  was  voted  on.  In  order  to  affect  annexation  of 
outside  territory  to  an  incorporated  city  it  is  necessary  under 
the  statutes  above  referred  to  that  at  a  special  election  held 
for  that  purpose  there  shall  be  a  majority  vote  in  both  the 
municipality  and  in  the  territory  to  be  annexed  in  favor  of 
the  proposition  of  annexation  then  submitted.  The  vote  in 
the  election  precincts  embracing  the  city  of  Long  Beach  was 
largely  in  favor  of  the  proposition,  but  it  is  insisted  by  ap- 
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pellants  that  in  reality  the  proposition  was  defeated  by  a 
majority  vote  of  the  electors  m  the  territory  sought  to  be  an- 
nexed. In  the  election  precinct  which  embraced  that  ter- 
ritory there  were  cast  146  ballots.  The  election  officers  of  the 
precinct  in  the  count  of  the  ballots  unanimously  rejected  one 
ballot  as  improperly  marked,  and  that  this  was  proper  is  not 
questioned.  The  election  board  certified  that  145  legal  votes 
had  been  cast,  of  which  there  were  found  73  in  favor  of  an- 
nexation and  72  against  it,  and  that  the  proposition  to  annex 
the  territory  had  been  carried  by  a  majority  of  one  and  the 
returns  being  delivered  to  the  board  of  trustees  of  the  city 
of  Long  Beach  were  canvassed  by  that  body  and  the  same  re- 
sult declared. 

The  action  of  the  plaintiffs  was  based  upon  a  claim  that  the 
certificate  of  the  election  officers  was  false;  that  the  officers 
counted  certain  ballots  which  were  illegal  and  void  and  which 
should  have  been  rejected ;  that  in  fact  according  to  the  legal 
ballots  cast  the  proposition  for  annexation,  instead  of  being 
carried  by  a  majority  of  one  had  been  defeated  by  just  that 
majority. 

Facsimiles  of  the  ballots  the  legality  of  which  are  ques- 
tioned, are  set  forth  in  the  record.  There  are  four  and  their 
validity  or  invalidity  is  the  only  question  in  the  case  which 
requires  consideration.  The  resolution  passed  by  the  board  of 
trustees  of  the  city  of  Long  Beach  calling  such  special  elec- 
tion, and  the  notice  of  election  prescribed  the  form  of  ballot 
to  be  used  with  instructions  in  said  notice  of  election  to  the 
voters  as  follows:  "To  vote,  stamp  a  cross  (X)  in  the  voting 
square  to  the  right  of  and  opposite  the  answer  you  desire 
to  give;  all  marks  except  the  cross  (X)  are  forbidden;  all 
distinguishing  marks  or  erasures  are  forbidden  and  make 
the  ballot  void."  These  instructions  were  also  printed  on  the 
ballots  which  were  otherwise  similar  to  that  required  by  sec- 
tion 1197  of  the  Political  Code,  and  a  copy  of  the  form  of 
ballot  furnished  the  voters  at  their  election  in  question  is  as 
follows : — 

]        i        I        For  Annexation  | 


2        I        Against  Annexation 


Two  of  the  ballots  in  question  had  a  cross  stamped  after 
the  words  **For  Annexation"  and  one  of  them  had  a  cross  after 
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the  words  ''Against  Annexation,"  but  on  each  the  cross  was 
stamped  in  the  parallelogram  to  the  left  of  what  was  intended 
on  the  ballot  to  be  the  voting  square  and  not  in  the  square 
itself.  The  fourth  ballot  was  marked  with  a  cross  to  the  left 
of  the  words  "For  Annexation"  and  stamped  in  the  square 
containing  the  number  "1." 

The  trial  court  held  these  four  ballots  to  be  legal  and  to 
have  been  properly  counted.  Appellants  contend  that  this 
was  error  and  that  such  ballots  should  have  been  rejected. 

It  is  provided  by  the  first  section  of  the  act  under  which 
these  annexation  proceedings  were  had  that  "such  notice'* 
(the  published  notice  of  the  resolution  of  intention  to  hold  an 
annexation  election)  "shall  distinctly  state  the  proposition  to 
be  submitted,  i.  e.,  that  it  is  proposed  to  annex  to,  incorpiorate 
in,  and  make  a  part  of  such  municipal  corporation  the  territory 
sought  to  be  annexed,  specifically  describing  the  boundaries 
thereof ;  and  in  said  notice  the  qualified  electors  of  said  munic- 
ipal corporation,  and  the  qualified  electors  residing  in  said  ter- 
ritory so  proposed  to  be  annexed,  shall  be  invited  to  vote  upon 
such  proposition  by  placing  upon  their  ballots  the  words  'for 
annexation'  or  'against  annexation'  or  words  equivalent 
thereto," 

It  is  further  provided  in  said  act  that  "the  ballots  used  at 
such  election,  the  opening  and  closing  of  the  polls,  and  the 
holding  and  conducting  of  such  election  shall  be  in  con^ 
formity,  as  far  as  may  be,  with  the  general  laws  of  this  state 
concerning  elections";  and  further  that  in  counting  the  bal- 
lots and  making  returns  the  election  board  should  do  so  "as 
nearly  as  practicable  in  the  manner  provided  in  the  election 
laws  of  this  state." 

It  is  insisted  by  appellants  that  under  the  latter  provisions 
of  the  act  it  was  intended  primarily  and  unqualifiedly  to  pre- 
serve in  such  elections  all  the  safeguards  minutely  provided  for 
in  the  general  election  law  and  to  make  its  provisions  ap- 
plicable; that,  under  the  provisions  of  that  law  in  order  to 
make  a  ballot  legal  and  valid,  it  must  be  stamped  with  a  cross 
in  the  square  provided  for  that  purpose ;  that  this  provision  is 
mandatory  and  that  as  the  four  ballots  in  question  here,  hav- 
ing the  cross  stamped  in  places  other  than  the  voting  square 
where  the  mandatory  provision  of  the  general  election  law  re- 
quired them  to  be,  were  invalid  and  should  have  been  rejected. 
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Conceding,  without  deciding,  this  position  of  appellants  to 
be  correct  if  the  validity  of  ballots  cast  at  an  election  under 
the  Annexation  Act  are  to  be  tested  by  the  provisions  of  the 
general  election  law,  still  it  is  insisted  by  respondents  that  in 
an  election  of  the  kind  here  involved  the  electors  are  not 
bound  by  the  provisions  of  the  general  election  law  as  to  how 
they  shall  mark  their  ballots  so  as  to  indicate  their  intention 
with  reference  to  the  proposition  of  annexation  submitted  to 
them ;  that  under  the  act  they  are  not  controlled  in  their  ex- 
pressions of  intention  by  these  provisions  of  the  genorp.l 
election  law  but  may  express  such  intention  by  marking  the 
ballot  in  any  manner  which  will  indicate  such  intention  on  the 
subject  of  annexation. 

We  think  this  position  of  respondents  is  correct.  It  will  be 
observed  that  under  the  provision  of  the  Annexation  Act 
which  states  how  the  voter  shall  be  invited  to  express  his  choice 
of  the  proposition  of  annexation  there  is  no  requirement  that 
that  choice  shall  be  indicated  in  any  particular  manner.  Nor 
in  the  provision  making  the  general  election  law  in  certain 
respects  applicable  to  elections  held  under  the  act  is  there  any 
such  explicit  language  used  as  would  indicate  that  such  choice 
must  be  made  by  marking  the  ballot  in  the  voting  square  and 
nowhere  else.  If  it  was  intended  that  such  law,  in  this  par- 
ticular, should  be  applicable  to  elections  under  the  act,  it  is 
only  reasonable  to  assume  that  the  legislature  would  have  so 
declared.  The  provision  in  the  act  that  "the  ballots  used  at 
the  election,  the  opening  and  closing  of  the  polls,  and  the  hold- 
ing and  conducting  of  such  election  shall  be  in  conformity, 
as  far  as  may  be,  with  the  general  laws  of  the  state  concern- 
ing elections"  is  not  an  express  requirement  that  the  ballots 
shall  be  marked  in  the  particular  voting  square,  where  under 
the  general  election  law  it  is  required  that  the  cross  shall 
be  placed.  The  expression  used  in  this  particular  provision 
"as  far  as  may  be"  and  the  expression  in  the  section  of  the^ 
act  heretofore  referred  to  relative  to  the  counting  of  the  baU 
lots  by  the  election  board  and  the  returns,  and  requiring  that 
this  shall  be  done  "as  far  as  practicable"  according  to  the 
provisions  of  the  general  election  law  indicates  that  some  re- 
laxation of  the  requirements  of  that  general  law  as  to  all 
these  matters  was  permitted.  Of  cotirse,  these  expressions, 
on  account  of  their  indefiniteness,  render  it  very  difiScult  to 
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determine  just  to  what  extent  it  was  intended  that  the  pro- 
visions should  be  relaxed,  but  we  think  that  the  expression 
**as  far  as  may  be"  found  in  the  provision  in  reference  to  the 
ballots  and  the  holding  and  conducting  of  the  election,  was 
used  in  view  of  the  fact  that  the  prior  provision  of  the  act 
relative  to  the  method  in  which  the  elector  might  express  him- 
self on  the  proposition  of  annexation  was  quite  liberal  as  to 
the  method  whereby  that  choice  might  be  indicated,  and  that 
it  was  not  intended  to  curtail  it  in  any  respect.  That  prior 
provision  is  that  the  "qualified  electors  residing  in  said  ter- 
ritory so  proposed  to  be  annexed  shall  be  invited  to  vote  upon 
such  propositions  by  placing  upon  the  ballots  the  words  'For 
Annexation'  or  the  words  'Against  Annexation'  or  words 
equivafent  thereto."  By  this  provision  any  method  of  indi- 
cating his  wish  upon  the  subject,  either  by  placing  upon  the 
ballot  "For  Annexation"  or  "Against  Annexation,"  or  "words 
equivalent  thereto"  was  permitted,  and,  as  we  say,  it  was 
doubtless  the  intention  of  the  legislature,  while  providing 
that  the  general  election  law  should  apply  to  elections  under 
the  Annexation  Act,  "as  far  as  may  be,"  to  relax  the  provisions 
of  that  law  as  to  marking  in  the  voting  square  and  to  permit 
the  expression  of  the  voter  to  be  yidicated  by  marking  the 
ballot  in  any  manner  which  would  clearly  and  reasonably 
indicate  such  choice.  It  will  be  observed  that  under  the  first 
provision  of  the  act  inviting  the  voters  to  indicate  their  choice 
on  the  proposition  submitted  by  the  use  of  the  words  there 
mentioned  or  equivalent  words  it  is  not  required  that  the  bal- 
lot furnished  to  the  voter  shall  have  these  words  or  any 
equivalent  words  printed  on  it.  The  city  of  Long  Beach 
might  have  provided  a  blank  form  of  ballot  which  would  have 
permitted  the  voter,  as  the  section  permitted  him,  to  indicate 
his  choice  by  writing  thereon  the  words  specially  mentioned 
in  the  provision  or  other  equivalent  words.  The  municipality 
could,  it  is  true,  print  on  the  ballots  furnished  the  voters  the 
words  "For  Annexation"  or  "Against  Annexation."  This 
would  be  a  substantial  compliance  with  the  statute  as  was  held 
in  People  v.  Los  Angeles,  183  Cal.  345,  346,  [65  Pac.  752],  as 
far  as  submitting  the  proposition  to  the  choice  of  the  voters. 
At  the  same  time  it  would  not  have  interfered  with  the  right 
of  the  voter,  or  limited  that  right,  as  to  the  mode  he  might 
adopt  in  giving  expression  to  the  alternative  choice  submitted 
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to  him.  In  the  case  last  cited  it  appears  that  in  the  annex- 
ation election  in  question  there  a  ballot  similar  to  the  one 
used  in  this  election  was  submitted  to  be  voted  on  with  similar 
instructions  to  the  voter  to  place  the  cross  in  the  square. 
While  the  precise  point  made  here  does  not  appear  to  have 
been  involved  in  the  case  cited,  still  the  court  in  holding  that 
such  a  ballot  might  be  provided  for  the  election  and  would  be 
a  substantial  compliance  with  the  first  provision  of  the  An- 
nexation Act,  says  as  to  the  eifect  to  be  given  to  the  ballot 
where  so  provided  and  used  that  "it  (the  ballot)  should  be 
read  in  the  light  of  all  the  circumstances  surrounding  the 
election  and  the  voter,  and  the  object  should  be  to  ascertain 
and  to  carry  into  effect  the  intention  of  the  voter,  if  it  can  be 
determined  with  reasonable  certainty.  The  ballot  should  be 
liberally  construed  and  the  intendments  should  be  in  favor 
of  a  reasoning  and  construction  which  will  render  the  ballot 
effective  rather  than  some  conclusion  which  will,  on  a  technical 
ground,  render  it  ineffective.  {Behrenmeyer  v.  Kneitz,  135 
111.  595,  [26  N.  E.  705].)" 

If  the  provision  of  the  General  Election  Law  was  to 
be  applied  as  appellants  insist  it  should,  it  would  be  a 
restriction  and  limitation  of  the  liberal  method  which  the 
Annexation  Act  itself  offered  the  voters  to  express  their 
choice,  and  while  the  legislature  might  make  such  a  restric- 
tion, notwithstanding  the  method  was  otherwise  liberally 
extended,  we  should  not  construe  a  provision  which  is  in- 
definite and  doubtful  on  the  subject  as  having  accomplished  . 
that  result.  Under  this  view,  we  perceive  no  reason  why  these 
ballots  should  not  be  held  valid.  The  voter  has  clearly  in- 
dicated by  his  manner  of  voting  his  choice  upon  the  proposi- 
tion. The  only  purpose  of  the  annexation  law  is  to  ascertain 
the  wishes  of  the  voters  upon  the  subject — ^the  number  of  those 
voting  in  the  aflSrmative  and  those  voting  in  the  negative — 
and  it  is  apparent  from  the  general  language  used  that  great 
liberality  was  intended  to  be  afforded  to  the  voter  in  ex- 
pressing his  choice,  and  that  any  method  which  the  voter 
adopted  filled  this  requirement.  All  that  is  necessary  is  that 
it  be  manifest  from  the  ballot  of  the  voter  that  he  has  clearly 
indicated  his  choice  upon  the  subject,  and  in  using  a  cross  to 
indicate  such  choice  it  is  not  necessary  under  the  annexation 
act  that  he  use  it  in  conformity  with  the  general  election  law 
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and  that  he  should  place  it  in  the  voting  square.  It  is  neces- 
sary only  that  he  so  use  it  that  its  use  leaves  no  doubt  as  to 
how  he  intended  to  vote  upon  the  proposition.  When  he  has 
done  this  he  has  complied  with  the  annexation  law  as  to  voting 
and  the  vote  must  be  counted.  Now,  take  the  ballots  in  ques- 
tion. There  can  be  no  doubt  but  that  the  two  voters  who 
placed  a  cross  in  the  parallelogram  to  the  right  of  the  words 
"For  Annexation"  intended  to  vote  affirmatively  upon  the 
proposition ;  neither  can  there  be  any  doubt  that  the  one  who 
stamped  the  cross  in  the  same  place  after  the  words  "Against 
Annexation"  intended  to  vote  negatively  on  it ;  nor  can  it  be 
doubted  that  the  voter  placing  the  cross  "in  the  numeral 
square  to  the  left  of  the  words  "For  Annexation"  intended  to 
vote  in  behalf  of  the  proposition.  So  that  the  intention  of 
the  voter  being  clear  from  the  ballot  the  purpose  of  the  pro- 
visions of  the  annexation  law  was  accomplished  in  the  method 
it  allowed  and  the  votes  were  legal  and  valid. 

This  bfting  true,  it  cannot  be,  as  suggested  by  counsel  for 
appellants,  that  these  crosses,  as  placed  by  the  voters,  were 
distinguishing  marks.  The  crosses  were  placed  on  the  ballot 
where  the  voter  had  a  right  legally  to  place  them,  and  hence, 
are  not  subject  to  the  objection  that  they  constituted  distin- 
guishing marks.  {Tibbe  v.  Smith,  108  Cal.  108,  [49  Am.  St 
Kep.  68,41  Pac.  454].) 

It  is  insisted,  however,  by  the  appellants  that  even  if  the 
provisions  of  the  general  election  law  as  to  placing  the  cross 
in  the  voting  square  is  not  applicable  to  the  election  held  under 
the  Annexation  Act,  still  the  notice  of  election  given  by  the 
board  of  trustees  of  the  city  of  Long  Beach  and  the  directions 
on  the  ballots  requiring  that  "to  vote,  stamp  the  cross  (X)  in 
the  voting  square  to  the  right  of  and  opposite  the  answer  you 
desire  to  give"  was  a  mandatory  requirement  and  non-com- 
pliance therewith  rendered  the  ballots  in  question  invalid. 
There  is  no  merit  in  this  claim.  While  counsel  for  appellants 
have  cited  a  number  of  cases  in  support  of  this  proposition 
they  are  cases  where  elections  were  held  under  the  general 
election  laws.  But  as  we  have  concluded  that  the  provisions 
of  the  general  election  law  are  not  applicable  under  the  terms 
of  the  Annexation  Act, — at  least  to  the  extent  of  marking  the 
ballot  by  placing  the  cross  in  the  voting  square — ^there  is  noth- 
ing in  the  act  anywhere  authorizing  the  board  of  trustees  to 
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prescribe  any  directions  as  to  placing  the  cross  in  a  voting 
square.  The  statute,  as  we  have  seen,  is  quite  liberal  in  its 
terms  and  allows  the  voter  to  adopt  any  method  of  stamping 
a  cross  on  his  ballot  which  will  show  the  intent  with  which  he 
voted  on  the  proposition  submitted.  While  it  was  not  im- 
proper in  the  notice  of  election  to  direct  the  voter  where  he 
should  mark  his  ballot  so  as  to  best  evidence  his  intention, 
still  such  directions  could  not  have  the  force  of  mandatory 
provisions  because  they  are  not  authorized  by  any  provision 
of  the  Annexation  Act.  In  order  to  be  mandatory  it  must  at 
least  appear  that  the  directions  were  warranted  by  some  pro- 
vision of  law.  There  being  no  such  provision,  the  directions 
on  that  subject  by  the  board  in  the  notice  of  election  and  on 
the  ballots  was  directory  merely  and  non-compliance  therewith 
did  not  invalidate  the  ballot  so  long  as  it  appeared  from  any 
mode  of  stamping  thereon  that  the  voter  had  clearly  indicated 
his  choice  on  the  submitted  proposition. 

While  some  other  points  are  made  by  the  appellants  as  to 
the  canvass  of  the  vote  by  the  board  of  trustees  of  the  city 
of  Long  Beach  and  upon  the  findings  made  by  the  court,  we 
do  not  perceive  that  they  present  any  errors  which  would  call 
for  a  reversal  of  either  the  order  or  the  judgment,  and  they  are 
both  afiirmed. 

Henshaw,  J.,  Angellotti,  J.,  Shaw,  J.,  and  Sloss,  J.,  con- 
curred. 


[S.  F.  No.  4652.     Department  One.— May  12,  1908.] 

JONAS  SALSTROM  et  al.,  Respondents,  v.  ORLEANS  BAR 
GOLD  MINING  COMPANY,  Appellant. 

Hydraulic  Mining — Obstruction  of  Stream — Injury  to  Land  by 
Debris — ^Lack  of  Negligence. — An  hydraulic  miner,  who  places  a 
bar  in  the  course  of  a  natural  stream,  and  above  the  same  deposits 
his  mining  debris,  so  as  to  cause  a  portion  of  the  land  of  a  riparian 
proprietor  to  be  washed  away,  and  the  remaining  portion  to  be 
covered  with  detritus,  is  liable  for  the  resulting  damage,  irrespective 
of  any  question  of  negligence;  and  the  fact  that  the  miner  uses  all 
the  care  for  the  protection  of  the  riparian  proprietor's  land  consist- 
ent with  the  conduct  of  his  mining  operations  is  immateriaL 
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Id. — Evidence  op  Damage. — In  the  present  case,  the  evidence  is  re- 
viewed and  held  to  sustain  the  verdict  of  the  jorj  as  to  the 
amount  of  damage  inflicted  on  the  plaintiff's  land  hj  the  wrongful 
acts  of  the  defendant. 

Id. — ^Land  Available  fob  Mining  and  Aoricultusb — Measure  of 
Damages. — The  use  of  land  for  hydraulic  mining,  causing  a  destruc- 
tion of  the  upper  soil,  and  its  use  for  agricultural  purposes,  are 
necessarily  incompatible;  and  where  land  available  for  both  of 
such  uses  is  injured,  the  utmost  that  the  owner  can  claim  is  that 
the  amount  of  injury  be  determined  upon  the  basis  of  the  avail- 
ability of  the  land  for  the  most  valuable  use  for  which  it  can 
be    used. 

Id. — Elements  Determining  Measure  of  Damages. — Where  land,  a 
portion  of  which  is  available  exclusively  for  hydraulic  mining  pur- 
poses, and  the  balance  of  which  is  available  for  such  purposes  and 
is  also  available  for  and  used  for  agricultural  purposes,  is  injured 
by  being  covered  with  mining  debris,  the  true  rule  as  to  the 
measure  of  damages  is  this:  1.  The  value  of  the  growing  crop  de- 
stroyed; 2.  As  to  the  land  available  exclusively  for  mining  pur- 
poses, if  the  cost  of  repairing  the  injury  by  removing  the  debris 
would  amount  to  less  than  the  value  of  the  property  as  it  was 
prior  to  the  injury,  stWh  cost  would  be  the  proper  measure  of 
damage,  but  if  such  cost  would  exceed  such  value,  then  the  value 
of  the  property  would  be  proper  measure.  As  to  the  land  used 
for  agricultural  purposes,  if  such  land  had  a  greater  value  for 
mining  purposes  than  agricultural  purposes,  the  same  rule  would 
apply  as  in  the  case  of  the  other  land,  but  if  more  valuable  for 
agricultural  purposes,  and  it  was  absolutely  destroyed  for  such 
purposes,  the  value  of  the  land  is  the  proper  measure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County  and  from  an  order  refusing  a  new  trial.  G.  W. 
Hunter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

•  L.    F.  Puter,    Denver    Sevier,    and   Page,    McCutchen    & 
Knight,  for  Appellant. 

Gillett  &  Cutler,  and  P.  A.  Cutler,  for  Respondents. 

ANGELLOTTI,  J.— This  is  an  appeal  from  a  judgment 
and  an  order  denying  a  new  trial  in  an  action  brought  by 
plaintiffs  for  damages  to  their  land,  alleged  to  have  been 
caused  by  unlawful  acts  of  defendant  in  conducting  its 
hydraulic  mining  operations.  There  was  a  verdict  in  plain- 
tiffs* favor  for  nine  thousand  dollars.     On  motion  for  new 
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trial,  the  trial  court  ordered  that  the  motion  be  granted  unless 
plaintiffs  remitted  all  over  and  above  seven  thousand  dollars, 
and  costs  of  suit,  in  which  event  the  motion  was  to  be  denied. 
This  plaintiffs  did  by  filing  their  written  consent  to  the  modi- 
fication of  the  judgment  within  the  time  and  in  the  manner 
prescribed  by  the  trial  court. 

Plaintiffs  were  the  owners  of  a  tract  of  land  containing 
about  seventy-eight  acres,  in  Humboldt  County,  extending  on 
the  easterly  side  to  and  there  fronting  on  Camp  Creek  for  a 
considerable  distance.  The  defendant  owned  land  adjoining 
plaintiff's'  land  on  the  creek  frontage  and  running  northerly 
along  said  creek  for  a  considerable  distance  above  plaintiffs' 
lands.  The  theory  of  plaintiffs'  case  as  shown  by  the  com- 
plaint was  that  defendant,  in  making  a  large  prospect-cut  in 
its  land  opposite  plaintiffs'  land,  had  thrown  a  large  quantity 
of  gravel,  boulders,  and  earth  into  the  creek,  forming  a  bar 
therein,  and  that  in  operating  a  placer  mine  above  plaintiffs' 
premises,  it  had  caused  a  large  amount  of  "boulders,  gravel, 
detritus  and  debris"  to  be  placed  in  the  waters  of  Camp  Creek, 
which  were  prevented  from  being  carried  down  said  creek 
past  plaintiffs'  land  solely  by  reason  of  said  bar,  the  result  be- 
ing that  the  waters  of  the  creek  were  diverted  from  their 
natural  and  ordinary  channel  and  thrown  with  great  force 
against  and  upon  plaintiffs'  land,  washing  away  a  portion 
thereof,  with  a  growing  crop  of  grain  thereon,  and  covering 
such  portion  with  a  deep  deposit  of  gravel  and  boulders. 

1.  There  was  evidence  sufficient  to  sustain  the  conclusion  of 
the  jury  that  the  injury  to  plaintiffs'  land  and  crop  was  solely 
due  to  the  acts  of  defendant  so  alleged  in  the  complaint.  This 
was  not  questioned  in  defendant's  opening  brief,  which  was 
devoted  exclusively  to  the  discussion  of  alleged  errors  in  in- 
structions given  to  the  jury,  and  the  claim  that  the  damages 
awarded  were  excessive.  An  attempt  is  made  in  the  closing 
brief  to  show  that  the  evidence  demonstrates  that  the  injury 
was  in  part  caused  by  mining  operations  by  plaintiffs  them- 
selves and  others,  but  the  record  shows  that  the  evidence  was 
conflicting  on  this  proposition,  and  that  there  was  evidence 
sufficient  to  warrant  the  jury  in  finding  that  the  acts  of  plain- 
tiffs and  others  in  no  degree  contributed  to  such  injury. 

2.  Complaint  is  made  of  the  following  instruction  given  to 
the  jury  at  plaintiffs'  request: 
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"One  engaged  in  mining  has  a  right  to  deposit  his  tailings 
in  a  running  stream  to  a  reasonable  extent,  but  he  has  no  right 
to  flood  a  lower  owner's  land,  and  by  depositing  tailings  and 
debris  thereon  to  substantially  injure  or  ruin  the  latter's 
property  although  he  may  have  used  all  reasonable  means  to 
prevent  such  damage.  No  person  or  corporation  has  a  right, 
•directly  or  indirectly,  to  cover  his  neighbor's  land  with  mining 
•debris,  sand,  and  gravel  or  other  material  so  as  to  injure  or 
damage  the  same.  So  I  instruct  you  that  if  you  find  upon  the 
evidence  that  the  plaintiffs  are  in  the  possession  of  the  land 
described  in  the  complaint  and  wer6  in  such  possession  at  and 
during  the  times  therein  mentioned,  and  if  you  further  find 
that  while  they  were  in  such  possession  the  defendant  caused 
to  be  placed  in  the  channel  of  Camp  Creek  and  upon  the  lands 
of  plaintiffs  a  large  obstruction,  by  placing  in  said  creek  and 
upon  said  land  a  large  mass  of  earth,  gravel,  rocks,  and 
boulders  which  caused  the  waters  of  said  creek  to  flow  upon 
and  against  plaintiffs'  land,  washing  it  away  and  damaging 
and  injuring  it,  and  if  you  further  find  that  said  defendant, 
after  making  such  obstruction  commenced  mining  operations 
by  the  hydraulic  process  upon  its  land  and  above  plaintiffs' 
land  and  in  so  doing  caused  to  be  placed  into  Simm's  Gulch 
a  large  mass  of  earth  detritus,  debris,  gravel,  rocks,  and 
boulders,  tailings  from  its  mine,  and  if  you  further  find  that 
said  detritus,  debris,  gravel,  rocks,  and  boulders  came  down 
said  gulch  into  Camp  Creek  and  were  thence  carried  by  the 
waters  of  Camp  Creek  down  stream  to  said  obstruction  and 
were  there  by  reason  thereof  diverted  to  and  upon  the  said 
land  of  plaintiffs,  damaging  and  injuring  the  same,  then  you 
should  render  a  verdict  for  the  plaintiffs." 

It  is  said  that  a  portion  of  this  instruction  was  outside  the 
issues,  but  we  think  the  whole  thereof  was  pertinent  to  the 
issues  and  in  line  with  the  theory  of  plaintiff's  case  which 
was  that  by  reason  of  the  bar  placed  by  defendant  in  the  creek, 
and  its  depo3it  of  debris  in  the  creek  above  such  bar,  it  caused 
a  portion  of  plaintiffs'  soil  to  wash  away,  and  deposited  on 
the  subsoil  remaining  and  on  other  adjoining  land  of  plaintifl!s 
a  large  amount  of  debris. 

The  instruction  is  not  objectionable  in  that  it  ignores  the 
question  of  negligence  on  defendant's  part.  It  is  thoroughly 
established  that  no  matter  how  carefully  the  miner  may  con- 
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•duct  his  operations,  he  has  no  lawful  right  to  flood  or  wash 
away  his  neighbor's  land,  or  deposit  mining  debris  thereon, 
to  its  injury,  and  that  if  by  the  deposit  of  mining  debris  in 
the  stream  he  causes  such  a  result,  he  is  liable  for  the  resulting 
damage.  The  fact  that  he  uses  all  the  care  for  the  protection 
of  his  neighbor's  property  consistent  with  the  successful  con- 
duct of  his  mining  operations  is  immaterial.  (See  2  Lindley 
on  Mines,  sec.  843;  Hill  v.  Smith,  27  Cal.  481;  Robinson  v. 
Black  Diamond  Coal  Co.,  57  Cal.  412,  [40  Am.  Rep.  118] ; 
Eobbs  V.  Amador  etc.  Co.,  66  Cal.  161,  [4  Pac.  1147] ;  Fitz- 
patrick  v.  Montgomery,  20  Mont.  181,  [63  Am.  St.  Rep.  62,  50 
Pac.  416].)  The  instruction  was  not  objectionable  on  the 
ground  that  it  was  argumentative,  or  contradictory  and  con- 
fusing. 

3.  It  cannot  be  held  that  the  evidence  was  not  sufficient 
to  support  a  conclusion  that  the  damage  to  plaintiffs  amounted 
to  nine  thousand  dollars,  which  was  the  amount  of  the  ver- 
diet.  The  evidence  on  this  point  was  given  entirely  by  plain- 
tiffs' witnesses,  defendant  making  no  attempt  to  contradict 
such  witnesses,  and  contenting  itself  with  its  effort  to  show 
that  the  damage  was  not  caused  by  its  acts.  There  is  some 
difference  between  counsel  on  this  appeal  as  to  the  quantity  of 
land  destroyed  and  injured,  defendant's  counsel  asserting  that 
only  some  three  acres  were  thus  affected,  while  plaintiffs  de- 
clare the  quantity  to  have  been  over  eight  acres.  There  was 
Ample  evidence  to  sustain  plaintiffs'  counsel  in  this  regard. 
Plaintiff  Jonas  Salstrom  testified  that  the  portion  of  his  land 
available  for  agricultural  purposes  and  which  he  was  engaged 
in  farming  extended  to  a  certain  line  pointed  out  by  him  on 
the  ground  to  a  surveyor,  and  that  the  soil  so  available  had 
been  washed  away  as  a  consequence  of  defendant's  acts  to 
the  present  line  of  his  agricultural  land.  The  surveyor  tes- 
tified that  the  amount  of  land  between  these  lines  was  5.10 
acres.  It  was  further  made  to  appear  that  extending  from  the 
original  line  of  such  farming  land  to  Camp  Creek,  there  were 
about  four  acres  of  mining  ground  included  in  plaintiffs'  lines 
as  stated  in  the  complaint,  only  one  of  which  had  been  mined, 
leaving  three  acres  still  available  for  mining  purposes.  What- 
ever uncertainty  there  may  have  been  in  the  complaint  in 
this  regard,  there  can  be  no  doubt  that  the  case  was  tried  upon 
the  theory  that  the  plaintiffs  were  entitled  to  recover  for  all 
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damage  caused  by  defendant  to  any  portion  of  the  tract  de- 
scribed in  the  complaint,  which  necessarily  included  in  ad- 
dition to  the  portion  devoted  to  farming  purposes,  the  portion 
in  front  thereof  extending  to  the  creet  As  to  these  three  acres, 
there  was  evidence  to  support  a  conclusion  that  the  land  had 
been  so  covered  with  mining  debris  by  the  acts  of  defendant, 
that  it  would  cost  from  one  thousand  dollars  to  one  thousand 
two  hundred  and  fifty  dollars  an  acre  more  to  mine  the  land 
than  it  would  otherwise  have  cost,  and  that  the  value  of  the 
land  for  mining  purposes  was  suflSciently  great  to  warrant 
such  increased  expenditure,  or,  in  other  words,  that  the  value 
of  the  land  for  mining  purposes  was  reduced  by  from  one 
thousand  dollars  to  one  thousand  two  hundred  and  fifty  dollars 
per  acre  by  the  acts  of  defendant.  The  same  is  true  as  to  the 
5.10  acres  used  for  agricultural  purposes,  as  to  which  there 
is  testimony  to  support  a  conclusion  that  the  value  for  mining 
purposes  was  the  same  as  that  of  the  other  three  acres.  There 
was  in  this  warrant  for  a  conclusion  that  the  damage  amounted 
to  from  one  thousand  dollars  to  one  thousand  two  hundred  and 
fifty  dollars  per  acre  for  the  whole  8.10  acres,  and  the  growing 
crop  destroyed  was  shown  to  be  of  the  value  of  two  hundred 
dollars. 

4.  A  more  serious  question  is  presented  by  certain  instruc- 
tions on  the  measure  of  damage.  After  correctly  instructing 
the  jury  in  the  general  language  of  section  3333,  Civil  Code, 
that  the  amount  to  be  awarded  to  plaintiffs  in  the  event  of  a 
recovery  was  such  amount  as  would  compensate  them  "for  all 
the  detriment  proximately  caused"  by  the  acts  of  defendant^ 
not  exceeding  the  amount  named  in  the  complaint,  the  court, 
at  the  request  of  plaintiffs,  instructed  the  jury  as  follows : — 

"In  passing  upon  the  question  of  damages,  if  you  should 
find  that  plaintiffs  are  entitled  to  recover  in  this  action,  you 
may  take  into  consideration  the  character  and  quality  of  the 
soil  for  farming  purposes  and  the  value  thereof,  and  also 
the  land  for  mining  purposes  prior  to  the  injury  complained 
of  and  what  depreciation  in  the  value  thereof  has  been  caused 
by  the  acts  of  defendant,  if  any." 

Of  its  own  motion  the  court  gave  this  further  instruction  on 
the  same  subject : 

"If  you  believe  from  the  evidence  that  the  plaintiffs  are 
entitled  to  recover,  then  in  ascertaining  the  amount  of  dam- 
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ages,  you  will  determine  from  all  the  evidence  as  near  as  may 
be  the  value  of  the  crop,  if  any,  on  the  land  washed  away, 
and  the  difference  between  the  value  of  their  land  for  any 
and  all  purposes,  prior  to  the  injury  and  the  value  of  the 
same  after  the  injury,  and  this  difference  would  be  the  meas- 
ure of  damages  to  which  they  would  be  entitled  for  permanent 
injury  to  their  lands." 

These  were  the  only  instructions  given  upon  this  particular 
matter,  except  a  general  instruction  that  the  jury  must  use 
their  best  judgment  in  assessing  damages  to  do  what  was 
right  and  fair  and  just.  Plaintiffs'  claim,  sustained  by  his 
evidence,  was  that  the  5.10  acres  were  worth  five  hundred 
dollars  per  acre  for  farming  purposes,  to  which  use  they  were 
then,  and  had  been  for  several  years,  devoted.  The  effect  of 
the  defendant's  acts,  according  to  plaintiffs'  claim,  was  neces- 
sarily to  destroy  the  land  so  far  as  agricultural  purposes 
were  concerned,  the  soil  adaptable  to  such  use  having  been  en- 
tirely washed  away,  and  mining  debris  having  been  deposited 
thereon  to  such  an  extent  that  it  would  cost  from  one  thousand 
dollars  to  one  thousand  two  hundred  and  fifty  dollars  per 
acre  more  to  mine  the  land  than  it  would  have  cost  had  this 
change  not  been  effected.  The  theory  of  learned  counsel  for 
plaintiffs,  as  indicated  by  his  brief,  appears  to  be  that  plain- 
tiffs were  entitled  to  recover  as  damages  both  the  value  of 
the  land  for  farming  purposes,  five  hundred  dollars  per  acre, 
and  the  increase  in  the  cost  of  mining  the  land,  one  thousand 
dollars  to  one  thousand  two  hundred  and  fifty  dollars  per  acre. 
It  appears  manifest  to  us  that  this  cannot  be  so.  No  part  of 
the  land  could  be  mined  except  by  a  process  that  would  en- 
tirely destroy  it  for  agricultural  purposes,  it  being  absolutely 
essential  to  completely  remove  the  upper  soil  by  what  is  known 
as  ground  sluicing  in  order  to  get  at  the  gold  distributed  in 
the  ground  beneath.  As  long  as  any  of  the  land  was  used 
for  agricultural  purposes,  it  could  not  be  used  for  mining 
purposes,  and  when  used  for  mining  purposes,  its  value  for 
agricultural  purposes  was  destroyed.  The  two  uses  were 
necessarily  absolutely  incompatible.  Under  such  circum- 
stances, the  most  that  a  plaintiff  can  rightfully  claim  is  that 
the  amount  of  injury  be  determined  upon  the  basis  of  the 
availability  of  the  land  for  the  most  valuable  use  for  which 
it  can  be  used.    The  two  uses  being  absolutely  incompatible, 
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the  property  cannot  well  have  a  higher  market  value  than  its 
value  for  the  most  valuable  use  to  which  it  is  adapted.  To' 
hold  otherwise  would  necessarily  give  double  compensation 
to  the  owner  of  the  land  to  the  extent  that  the  amount 
awarded  exceeded  the  value  for  the  most  valuable  purpose 
for  which  the  land  could  be  used.  (See  Northern  Pacific  & 
M.  Ry.  Co.  V.  ForhiSy  15  Mont.  452,  [48  Am.  St.  Rep.  692^ 
39  Pac.  571],  and  the  cases  there  cited.  Also  Spring  Valley 
W.  W.  V.  Drinkhouse,  92  Cal.  528,  [28  Pac.  681].)  The  true 
rule  as  to  the  measure  of  damages  in  the  case  at  bar  was  this  t 
Plaintiffs  were  first  entitled  to  the  value  of  the  growing  crop 
destroyed.  As  to  the  land  available  exclusively  for  mining 
purposes,  if  the  cost  of  repairing  the  injury  by  removing  the 
debris  deposited  by  defendant  would  amount  to  less  than  the 
value  of  the  property  as  it  was  prior  to  the  injury,  such  cost 
would  be  the  proper  measure  of  damage.  But  if  such  cost  of 
repair  or  of  restoration  would  exceed  such  value,  then  the 
value  of  the  property  would  be  the  proper  measure.  (See 
Hartshorn  v.  C haddock,  135  N.  Y.  116,  [31  N.  E.  997],  and 
cases  there  cited.)  As  to  the  land  used  for  agricultural  pur- 
poses, if  such  land  had  a  greater  value  for  mining  purposes 
than  agricultural  purposes,  the  same  rule  would  apply  as  in 
the  case  of  the  other  land,  and  on  the  other  hand,  if  it  was 
more  valuable  for  agricultural  than  mining  purposes,  it  having 
been  absolutely  destroyed  for  such  purpose,  plaintiffs  would 
be  entitled  to  the  value  testified  by  plaintiff  to  be  five  hundred 
dollars  per  acre.  Defendant's  claim  is  that  the  instructions 
on  the  subject  of  damage  hereinbefore  set  forth  were  in  line 
with  the  theory  of  counsel  for  plaintiffs  as  we  have  stated, 
and  practically  told  the  jury  that  they  could  allow  plaintiffs 
both  the  amount  that  the  land  was  worth  for  farming  pur- 
poses, and  the  damage  to  it  as  mining  property.  This  we  are 
satisfied  was,  under  the  circumstances  of  this  case,  and  in  the 
absence  of  other  instructions  more  precisely  defining  the  rights 
of  the  parties,  the  effect  of  the  instructions  complained  of, 
the  sense  in  which  the  jury  were  reasonably  warranted  in 
taking  them  and  in  which  they  probably  did  take  them.  They 
were,  therefore,  prejudicially  erroneous. 

The  utmost  possible  effect  of  such  instructions  was  to  im- 
properly increase  the  verdict  against  defendant  by  two  thou- 
sand five  hundred  and  fifty  dollars.    It  is  impossible  for  us  to 
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Bay  upon  what  theory  the  learned  judge  of  the  trial  court  re- 
duced the  verdict  from  nine  thousand  dollars  to  seven  thou- 
sand dollars,  and  consequently  such  reduction  cannot  be  held 
to  have  obviated  in  any  degree  the  effect  of  such  error.  As. 
such  effect  may  be  absolutely  obviated  by  a  remission  of  such 
amount,  and  as  the  proceedings  were  correct  in  all  other  par- 
ticulars, so  far  as  this  record  shows,  plaintiffs  should  not  be 
compelled  to  try  the  case  again  in  the  event  of  their  willing- 
ness to  remit  such  amount. 

It  is  ordered  that  in  the  event  that  plaintiffs,  within  thirty 
days  from  this  date,  file  with  the  clerk  of  this  court  their 
written  consent  to  a  modification  of  the  judgment  in  their 
favor  by  the  deduction  of  two  thousand  five  hundred  and 
fifty  dollars,  leaving  the  same  to  stand  for  four  thousand  four- 
hundred  and  fifty  dollars  and  the  costs  of  suit,  said  judgment 
shall  be  modified  accordingly,  and  the  order  denying  a  new 
trial  shall  be  affirmed ;  but  that  in  the  event  that  said  consent 
be  not  so  filed  within  said  time,  the  judgment  and  order  de-- 
nying  a  new  trial  shall  be  reversed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  4538.    In  Bank.— May  12,  1908.] 

H.  C.  CHESEBROUGH  et  al.,  as  Executors,  etc.,  of  Charles^ 
Hanson,  Deceased,  Respondents,  v.  CITY  AND  COUNTY 
OF  SAN  FRANCISCO,  Appellant. 

Taxation  of  Shares  of  Stock  in  Domestic  Corporation. — ^Under  the^ 
provisions  of  the  state  constitution,  declaring  that  all  property  in 
the  state,  not  exempt  under  the  laws  of  the  United  States,  shall 
be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  provided 
by  law,  and  that  the  word  "property"  includes  shares  of  stock,  and 
sections  3617  and  3627  of  the  Political  Code,  it  is  the  duty  of  the 
assessor  to  assess  shares  of  stock  in  corporations  organized  under- 
the  laws  of  California  at  their  full  value,  unless  there  is  something 
in   the  provisions  of  such  code  which  exempts  them  from  such* 
taxation. 
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Id. — Value  op  Shares  op  Stock,  How  Determined — Double  Taxa- 
tion.— Under  section  3608  of  the  Political  Code,  for  purposes  of 
taxation,  the  shares  of  stock  in  a  corporation  represent  the  value 
of  the  aggregrate  of  the  assets  of  the  corporation,  and  have  no 
value  independent  of  the  corporate  property,  and  whon  all  such 
property  is  assessed  to  the  corporation  it  would  be  double  taxation 
to  assess  the  shares  as  well  as  the  corporate  property.  Such  result 
could  only  follow  where  all  the  property  of  the  corporation  was 
assessed  to  it,  and  would  not  result  where  none,  or  only  a  portion 
of  the  property  of  the  corporation  going  to  make  up  the  value  of 
the  stock,  was  taxed  to  it. 

Id. — Property  Outside  op  State — No  Deduction  on  Account  op. — 
While  the  value  of  the  corporate  shares  is  determined  by  the 
aggregate  value  of  the  corporate  property,  such  property  may  or 
may  not  be  within  the  jurisdiction  of  the  state  for  purposes  of 
taxation.  If  it  is  within  the  state,  and  assessed  to  the  corporation, 
then  the  shares  of  stock  cannot  also  be  assessed  to  the  stockholders^ 
as  that  would  constitute  double  taxation.  But  section  3608  of  the 
Political  C!ode  does  not  exempt  such  shares  from  taxation  when  all 
the  assets  of  the  corporation  are  not  taxed  in  this  state  by  reason 
of  the  fact  that  some  of  them  are  beyond  its  jurisdictibn.  Neither 
is  it  material  that  the  tangible  property  of  the  corporation  is  situ- 
ated in  some  other  state  and  has  there  been  taxed.  The  fact  that 
some  of  the  property  of  the  corporation  is  assessed  in  another 
state  or  country  is  no  prohibition  of  the  taxation  of  the  shares  of 
stock  held  here.  The  inhibition  of  double  taxation  only  applies  to 
such  taxation  in  the  same  state  or  government. 

Id. — Construction  op  Section  3608  op  Political  Code  —  Value  of 
Stock,  How  Determined.  —  Section  3608  of  the  Political  Code, 
properly  construed,  only  means  that  when  the  aggregate  property 
of  a  California  corporation  is  assessed  in  this  state,  shares  of  stock 
of  the  corporation  shall  not  be  assessed,  but  that  if  all  such  prop- 
erty is  not  here  assessed  the  actual  value  of  such  stock,  less  the 
value  of  the  corporate  property  which  is  assessed  here,  shall  be 
taxed.  Property  of  the  corporation  located  outside  of  the  state,  and 
over  which  the  state  cannot  exercise  its  sovereign  power  of  taxation, 
is  not  to  be  considered  in  diminishing  the  actual  value  of  the  stock 
held  here  for  purposes  of  taxation.  A  contrary  construction  of  that 
section  would  render  it  unconstitutional. 

Id. — Construction  op  Statute — Constitutional  Law. — ^When  a  legis- 
lative enactment  is  capable  of  two  constructions,  one  consistent 
and  the  other  inconsistent  with  the  provisions  of  the  constitution, 
it  should  be  so  construed  as  to  make  it  harmonious  with  the  con- 
stitution and  comport  with  the  legitimate  powers  of  the  legislature. 

Id. — Method  op  Ascertaining  Taxable  Value. — Sections  3617  and 
3627  of  the  Political  Code,  defining  cash  values  and  declaring  that 
all  property  should  be  assessed  thereat,  provides  an  adequate  method 
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of  ascertaining  the  taxable  value  of  such  shares  of  a  domestic  cor- 
poration for  assessment  to  the  individual  stockholders. 

Id. — Actual  Cash  Value  of  Stock — Deduction  op  Value  of  Cor- 
POBATE  Peoperty  IN  STATE. — In  assessing  shares  of  stock  in  a 
California  corporation  to  the  individual  stockholders,  the  proper 
method  to  be  followed  by  the  assessor,  in  order  to  avoid  double 
taxation  and  at  the  same  time  to  assess  the  stock  at  its  full  cash 
value,  is  to  deduct  the  value  of  the  corporate  property  actually 
assessed  in  this  state  from  the  value  of  the  shares,  and  to  assess 
the  stock  as  of  the  value  dimiuished  by  the  deduction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.     J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Percy  V.  Long,  City  Attorney,  W.  I.  Brobeck,  Assistant 
City  Attorney,  Jesse  H.  Steinhart,  Assistant  City  Attorney, 
Wm.  6.  Burke,  City  Attorney,  and  A.  S.  Newburgh,  Assistant 
City  Attorney,  for  Appellant. 

Jordan,  Treat  &  Brann,  Jordan  &  Brann,  and  Jordan,  Bowe 
&  Brann,  for  Respondents. 

LORIGAN,  J. — This  action  was  brought  by  the  plaintiffs 
as  executors  of  the  estate  of  Charles  Hanson,  deceased,  to 
recover  from  the  defendant  the  sum  of  $5,766.26  paid  under 
protest  for  taxes  on  certain  shares  of  stock  assessed  to  said 
€state.  The  action  arose  out  of  a  state  of  facts  set  forth  in  the 
findings  of  the  court  and  which  in  substance  are  as  follows: 
The  Tacoma  Mill  Company  is  a  corporation  duly  organized 
and  existing  under  the  laws  of  this  state  having  its  prin- 
<iipal  place  of  business  in  the  city  and  county  of  San  Francisco, 
with  a  capital  stock  of  five  hundred  thousand  dollars,  divided 
into  ten  thousand  shares  of  the  par  value  of  fifty  dollars  per 
share.  Charles  Hanson,  the  deceased,  at  the  time  of  his  death 
was  a  resident  of  the  city  and  county  of  San  Francisco  and 
owned  9,998  shares  of  stock  of  said  corporation  which  had  an 
actual  par  value  of  $499,900.  It  was  further  found  by  the  court 
that  the  Tacoma  Mill  Company  owned  and  possessed  property 
in  the  state  of  Washington  on  the  first  Monday  of  March,  1902, 
at  twelve  o'clock  noon  of  said  day,  of  the  actual  value  of  four 
hundred  thousand  dollars  and  over;  that  said  Tacoma  !Mill 
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Company  further  owned  and  possessed  in  San  Mateo  County 
in  this  state  property  which  was  assessed  by  the  assessor  of 
that  county  and  was  of  the  value  of  twenty-one  thousand  one 
hundred  dollars;  that  said  Tacoma  Mill  Company  further 
owned  property  in  the  city  and  county  of  San  Francisco  which 
was  of  the  actual  value  of  and  assessed  for  one  hundred  and 
fifty  dollars,  making  the  value  of  the  corporation's  California 
property  twenty-one  thousand  two  hundred  and  fifty  dollars. 
The  assessor  of  the  city  and  county  of  San  Francisco  assessed 
said  shares  of  the  Tacoma  Mill  Company  owned  by  Charles 
Hanson  in  his  lifetime  to  his  estate  at  a  valuation  of  three 
hundred  and  fifty  thousand  dollars,  and  there  was  levied 
thereon  the  amount  of  taxes  for  the  recovery  of  which  this 
suit  is  brought.  Plaintiflfs  paid  said  taxes  under  protest  and 
thereafter  brought  this  action  for  the  recovery  of  the  amount 
so  paid.  Judgment  was  rendered  against  defendant,  the 
miperior  court  holding  that  the  assessment  of  said  stock  be- 
longing to  the  estate  of  Charles  Hanson,  deceased,  by  the 
assessor  of  the  city  and  county  of  San  Francisco,  and  the 
iubsequent  collection  of  the  taxes  levied  thereon  by  the  tax- 
collector  of  said  city  and  county  were  illegal  and  void  acts,  in 
violation  of  the  constitution  of  the  state  of  California  and 
section  3608  of  the  Political  Code  of  the  state,  and  constituted 
illegal  and  double  taxation  of  the  property  belonging  to  said 
estate.    This  appeal  is  taken  from  the  judgment 

We  are  at  a  loss  to  understand  upon  what  legal  basis,  under 
the  facts  in  this  case,  it  can  be  asserted  that  the  assessment  of 
this  stock  to  the  estate  of  Hanson  constituted  double  taxation. 

The  constitution  of  this  state  declares  that  all  property  in 
the  state,  not  exempt  under  the  laws  of  the  United  States, 
shall  be  taxed  in  proportion  to  its  value  to  be  ascertained  as 
provided  by  law,  and  that  the  word  "property"  includes  shares 
of  stock.  The  legislature  has  declared  that  taxable  property 
shall  be  assessed  at  its  full  cash  value  (Pol.  Code,  sec.  3627), 
and  that  cash  value  means  the  amount  at  which  the  property 
would  be  taken  in  payment  of  a  just  debt  due  from  a  solvent 
debtor  (Pol.  Code,  sec.  3617).  Under  these  provisions  of  the 
law  it  is  the  duty  of  the  assessor  to  assess  shares  of  stock  at 
their  full  value,  unless  there  is  something  in  the  provisions 
of  the  code  which  exempts  them  from  such  taxation.  The 
only  section  of  the  code  under  which  it  can  be  claimed  that 
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such  exemption  exists  is  section  3608  of  the  Political  Code, 
which  provides:  ** Shares  of  stock  in  corporations  possess  no 
intrinsic  value  over  and  above  the  actual  value  of  the  prop- 
erty of  the  corporation  which  they  stand  for  and  represent; 
and  the  assessment  and  taxation  of  such  shares,  and  also  all 
the  corporate  property,  would  be  double  taxation.  Therefore, 
all  property  belonging  to  corporations,  save  and  except  the 
property  of  national  banking  associations  not  assessable  by 
federal  statute,  shall  be  assessed  and  taxed.  But  no  assess- 
ment shall  be  made  of  shares  of  stock  in  any  corporation,  save 
and  except  in  national  banking  associations,  whose  property, 
other  than  real  estate,  is  exempt  from  assessment  by  federal 
statute."  The  purpose  and  meaning  of  this  section  is,  how- 
ever, plam.  Shares  of  stock  represent  the  value  of  all  the 
assets  of  the  corporation.  {People  v.  National  Bank  of  D,  0. 
Mills  &  Co.,  123  Cal.  60,  [69  Am.  St.  Rep.  32,  25  Pac.  685].) 
As  the  shares  of  stock  represent  no  value  independent  of  the 
corporate  property,  when  all  such  property  is  assessed  to  the 
corporation,  it  would  be  double  taxation  to  assess  the  shares, 
as  well  as  the  corporate  property.  As  said  in  Burke  v.  Bad- 
lam,  57  Cal.  601,  "To  assess  all  of  the  corporate  property  of 
the  corporation  and  also  to  assess  to  each  of  the  stockholders 
the  number  of  shares  held  by  him,  would,  it  is  manifest,  be 
assessing  the  same  property  twice,  once  in  the  aggregate  to 
the  corporation,  the  trustee  of  all  the  stockholders,  and  again 
separately  to  the  individual  stockholders,  in  proportion  to  the 
number  of  shares  held  by  each."  But,  as  was  said  in  that 
case,  this  result  of  double  taxation  could  only  follow  where 
all  the  property  of  the  corporation  was  assessed.  It  could  not 
apply  where  none,  or  only  a  portion,  of  the  property  of  the 
corporation  going  to  make  up  the  value  of  the  stock  was  taxed. 
While  the  value  of  shares  of  stock  is  determined  by  the  aggre- 
gate value  of  the  corporation  property,  the  property  which 
goes  to  make  up  such  value  may  or  may  not  be  within  the 
jurisdiction  of  this  state.  If  it  is  within  the  state  and  as- 
sessed to  the  corporation,  then  the  shares  of  stock  may  not 
also  be  assessed  to  the  stockholders,  as  that  would  clearly  con- 
stitute double  taxation.  But  section  3608  cannot  be  extended 
so  as  to  exempt  such  shares  from  taxation  when  all  the  assets 
of  the  corporation  are  not  taxed  in  this  state  by  reason  of  the 
fact  that  some  of  them  are  beyond  its  jurisdiction.    Neither 
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is  it  of  moment  that  the  tangible  property  of  the  corporation 
is  situated  in  some  other  state  and  has  there  been  taxed.  The 
fact  that  some  of  the  property  of  the  corporation  is  assessed 
in  another  state  or  country  is  no  prohibition  of  the  taxation 
of  the  shares  of  stock  held  here.  This  does  not  constitute 
taxation  of  all  the  property  of  the  corporation  within  the 
terms  of  the  section.  The  inhibition  of  double  taxation  only 
applies  to  such  taxation  in  the  same  state  or  government. 

Section  3640  of  the  Political  Code,  until  repealed  and  its 
place  taken  by  section  3608  of  that  code,  provided:  "The 
owner  or  holder  of  stock  in  any  firm  or  corporation,  the  en- 
tire capital  or  property  whereof  is  assessed,  must  not  be 
assessed  individually  for  his  stock  in  such  firm  or  corpora- 
tion." This  and  section  3608  declared  the  same  legal  principle 
against  double  taxation.  It  is  held  by  this  court  in  City  and 
County  of  San  Francisco  v.  Fry,  63  Cal.  470,  that  section 
3640,  cited  above,  applied  only  to  corporations  whose  property 
is  situated  in  this  state.  The  court  there  said :  "It  is  further 
urged  that  to  tax  the  shares  in  this  state,  when  the  property 
of  the  corporations  is  taxed  in  the  state  of  Nevada  would  be 
double  taxation.  But  the  inhibition  of  double  taxation  only 
applies  to  such  taxation  made  by  the  same  state  or  govern- 
ment. There  is  a  double  taxation  or  ^duplicate  taxation,'  as  it 
is  styled  by  Judge  Cooley,  which  is  wholly  inadmissible  under 
any  constitution  requiring  equality  and  uniformity  in  taxa- 
tion. *By  duplicate  taxation  in  this  sense,'  says  the  learned 
author  above  named,  'is  understood  the  requirement  that  one 
person,  or  any  one  subject  of  taxation,  shall  directly  con- 
tribute tvvice  to  the  same  burden  while  other  subjects  of 
taxation  belonging  to  the  same  class  are  required  to  contribute 
but  once.'  (Cooley  on  Taxation,  p.  164.)  It  will  be  seen 
that,  in  this  state,  the  shares  of  the  corporation  alone  are 
taxable.  Its  property  is  not  here  assessed.  Conceding  that 
taxation  of  the  shares  and  property  of  a  corporation  by  the 
state  of  California  would  be  double  taxation,  there  is  here  no 
taxation  of  that  kind." 

In  the  case  of  City  and  County  of  San  Francisco  v.  Flood, 
64  Cal.  504,  [2  Pac.  264],  it  is  also  declared:  "As  to  sections 
3640  and  3641  of  the  Political  Code,  relied  on  to  show  that 
the  shares  above  mentioned  are  not  taxable,  in  our  opinion 
section  3640  by  its  express  terms  only  exempts  the  shares 
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from  assessment  where  the  entire  capital  or  property  of  the 
corporation  in  which  the  shares  are  owned  is  assessed,  and 
it  does  not  appear  that  the  corporation  or  corporations,  in 
which  the  shares  here  assessed  were  owned,  were  assessed  at 
all  during  the  fiscal  year  for  which  the  assessment  herein  was 
made." 

There  is  no  difference  between  the  former  section  3640  and 
the  present  section  3608  as  far  as  the  application  of  the  doc- 
trine there  laid  down  is  concerned.  Under  either  section  the 
exemption  of  the  stock  of  a  corporation  from  taxation  only 
exists  where  there  is  assessed  in  this  state  to  the  corporation 
all  the  property  thereof,  the  value  of  which  is  represented  by 
the  shares  of  stock.  Section  3608,  while  declaring  that  no 
shares  of  the  stock  shall  be  assessed,  is  to  be  read  in  the  light 
of  the  preliminary  language  of  the  section  declaring  the 
reason  why  it  should  not  be,  and  was  intended  to  mean  only, 
that  as  shares  of  stock  represent  the  value  of  the  property 
of  the  corporation,  so  when  all  the  property  of  the  corpora- 
tion in  the  state  is  taxed  it  would  be  double  taxation  to 
assess  both,  and  that  where  all  the  property  of  the  corpora- 
tion was  assessed  the  shares  of  stock  should  not  be.  It  was. 
not  meant  or  intended  that  if  less  than  the  aggregate  value 
of  the  property  of  the  corporation  was  assessed  in  this  state, 
that  the  actual  value  of  the  corporate  stock  in  excess  of  the 
value  of  the  corporate  property  so  assessed  should  not  be 
taxed  here.  It  means  only  that  when  the  aggregate  property 
of  the  corporation  is  assessed  in  this  state,  shares  of  stock  of 
the  corporation  shall  not  be  assessed,  but  Jthat  if  all  such 
property  is  not  here  assessed,  the  actual  value  of  such  stock, 
less  the  value  of  the  corporate  property  which  is  assessed 
here,  shall  be  taxed.  Property  of  the  corporation  located 
outside  of  the  state  and  over  which  the  state  cannot  exercise 
its  sovereign  power  of  taxation  is  not  to  be  taken  into  con- 
sideration in  diminishing  the  actual  value  of  the  stock  held 
here  for  purposes  of  taxation.  In  the  case  of  Commercial 
National  Bank  v.  Chambers,  21  Utah,  324,  [61  Pac.  560],  in 
the  constitution  of  which  state  provisions  are  found  relative 
to  the  taxation  of  stock  such  as  are  in  our  constitution,  it  is 
said :  "In .  the  case  at  bar  deductions  were  made  from  the 
value  of  the  stock  of  the  value  of  all  real  estate  owned  by 
the  bank  which  is  situate  within  the  limits  of  the  state,  but 
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iieductions  for  its  real  estate  without  the  state  were  refused 
by  the  assessor  and  board  of  equalization,  but  the  court  be- 
low ordered  that  the  value  of  the  real  estate  situate  in  other 
states  should  also  be  deducted  from  the  value  of  the  stock. 
In  this  we  think  the  court  erred.  .  .  .  The  state  has  a  right 
to  fix  a  particular  situs  as  to  such  stock  (corporate  stock) 
for  the  purposes  of  taxation,  and  its  value  for  such  purposes 
cannot  be  diminished  by  deducting  therefrom  the  value  of 
property  not  situated  or  taxable  within  the  state,  and  over 
which  the  state  can  exercise  no  contrc)l.  The  bank,  there- 
fore, had  no  right  to  have  the  value  of  its  real  estate  situate 
without  the  state  deducted  from  the  value  of  the  stock.  'The 
true  criterion,  as  fixed  by  the  statute,  is  the  true  value  of 
the  stock,  without  reference  to  the  question  where,  or  in 
what  manner  or  nature  of  property  or  security,  the  capital 
stock  may  be  invested.  Whether  that  be  invested  in  real 
estate  or  other  property  beyond  the  jurisdiction  of  this  state, 
the  latter  having  control  over  the  shares  and  their  true  value, 
the  peculiar  nature  and  value  of  the  investment  of  the 
capital  stock  of  the  corporations  beyond  the  limits  of  the  state 
can  form  no  proper  subject  for  specific  deduction  or  abate- 
ment from  the  true  value  of  the  shares  of  stock  when  pre- 
sented to  be  assessed  for  purposes  of  taxation.  It  is  ex- 
clusively with  the  shares  of  stock,  and  their  true  value,  as 
representing  the  entire  corporate  assets,  that  the  tax-com- 
missioner has  to  deal,  and  not  with  the  nature  and  locality 
of  the  investment  of  the  capital  stock  of  the  corporation, 
except  as  to  the  real  estate  of  the  company  situate  within 
this  state.'  {American  Coal  Co.  v.  Allegany  County,  59 
Md.  185;  Dxvight  v.  Boston,  12  Allen,  316,  [90  Am.  Dec. 
149] ;  Nevada  Bank  v.  Sedgwick,  104  U.  S.  Ill,  [26  L.  Ed. 
703] ;  Kelly  v.  Rhoads,  7  Wyo.  237,  [75  Am.  St.  Rep.  404, 
51  Pac.  593] ;  affirmed  in  9  Wyo.  352,  [87  Am.  St.  Rep. 
659,  63  Pac.  935].)"  (See  same  cases,  188  U.  S.  1,  [23  Sup. 
Ct.  259] ;  Commercial  Nat.  Bank  v.  Chambers,  182  U.  S. 
556,  [21Sup.  Ct.  863].) 

If  section  3608  were  to  be  given  any  other  construction 
than  as  heretofore  suggested  it  would  be  unconstitutional. 
We  have  seen  that  the  constitution  declares  that  shares  of 
stock  are  property  and  that  it  requires  all  property  to  be 
assessed  in  proportion  to  its  value  to  be  ascertained  as  pro- 
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vided  by  law.  Shares  of  stock  when  held  in  this  state  by 
our  citizens  are  subject  to  the  taxing  power  of  the  state 
as  personal  property  following  the  person  of  the  owner  and 
are  taxable  at  their  full  value,  and  under  the  constitutional 
provisions  above  referred  to  they  must  be  so  taxed.  No 
property  is  exempt  from  taxation  except  as  declared  in  the 
constitution,  which,  of  course,  does  not  include  shares  of 
stock.  If  section  3608  is  to  be  construed  as  a  direction  to 
the  assessor  that  shares  of  stock  in  a  corporation  are  not  to 
be  assessed  and  the  effect  of  that  direction  is  to  exempt — 
when  all  the  property  of  the  corporation  is  not  assessed 
in  this  state — shares  of  stock  from  taxation,  it  would  be  un- 
constitutional. {Crocker  v.  Scott,  149  Cal.  675-588,  [87 
Pac.  102].) 

For  assuming  that  ten  thousand  shares  of  stock  in  a 
domestic  corporation  of  the  actual  par  value  of  one  hundred 
thousand  dollars  were  held  in  this  state  and  that  the  assets 
of  the  corporation  contributing  to  that  value  were  located, 
twenty-five  per  cent  thereof  in  this  state  assessed  to  the  cor- 
poration, and  seventy-five  per  cent  located  outside  of  the 
state  and  beyond  our  jurisdiction  for  taxation  purposes,  it 
is  quite  clear  that  if  the  stock  held  here  is  not  assessed, 
that  seventy-five  thousand  dollars'  worth  of  property,  which 
the  constitution  requires  should  be  taxed  at  its  full  value, 
has  been  exempted  from  taxation.  Only  twenty-five  per 
cent  of  its  value  has  been  taxed  by  the  taxation  of  the  cor- 
porate property  in  this  state.  The  other  seventy-five  per 
cent  is  represented  by  the  assets  outside  of  the  state,  and 
to  that  extent  the  actual  value  of  the  stock  will  be  exempt 
from  taxation.  Or,  to  illustrate  further,  if  no  property 
is  assessed  here  to  the  corporation  and  the  stock  cannot  be 
assessed,  it  necessarily  follows  that  one  hundred  thousand 
dollars'  worth  of  property  is  exempt  imder  the  section  in 
•question. 

If  this  were  the  effect  which  must  result  from  a  literal 
construction  of  section  3608  it  would  clearly  be  uncon- 
Mitutional  as  exempting  property  from  taxation  which  the 
constitution  requires  shall  be  taxed.  But  we  are  not  com- 
pelled to  so  construe  it.  When  a  legislative  provision  is 
capable  of  two  constructions,  one  consistent  and  the  other 
inconsistent  with  the  provisions  of  the  constitution,  it  is  a 
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well-recognized  principle  of  construction  that  the  statute 
should  be  given  that  construction  which  will  make  it  har- 
monious with  the  constitution  and  comport  with  the  legiti- 
mate powers  of  the  legislature.  {People  v.  Frishee,  26  CaL 
135;  Jacobs  v.  Supervisors,  100  Cal.  121,  [34  Pac.  630] ;  In^ 
re  Mitchell,  120  Cal.  384,  [52  Pac.  799].) 

Applying  this  principle  to  the  section  in  question  in  con- 
nection with  the  constitutional  provisions  requiring  the  taxa- 
tion of  all  property,  including  shares  of  stock,  at  its  full 
value,  and  it  must  be  taken  to  mean  that  when  the  property 
of  the  corporation  in  the  state  is  taxed  directly  to  the  cor- 
poration, the  shares  of  stock  held  here  and  subject  to  taxation 
shall  not,  to  the  extent  that  the  property  represented  by  it 
is  taxed,  be  thus  taxed.  This  exemption  can  only  be  ex- 
tended, however,  to  deductions  from  the  value  of  the  shares, 
of  stock,  the  corporate  property  of  which  is  situated  in  this- 
state  and  directly  taxed  to  the  corporation.  It  is  the  pur- 
pose of  all  revenue  laws,  as  nearly  as  possible,  to  impose 
upon  all  property  its  just  proportion  of  taxation,  and  a  con- 
struction of  the  statute  should  not  be  had  which  will  permit 
shares  of  stock,  held  here  of  vast  value  in  domestic  corpora- 
tions whose  properties  are  located  beyond  the  state,  to  escape 
their  just  proportion  of  such  taxation. 

Under  these  views  the  shares  of  stock  of  the  Tacoma 
Mill  Company  held  by  the  estate  of  Hanson,  except  to  the 
extent  that  the  property  of  the  corporation  in  this  state 
was  actually  assessed  and  taxed  to  the  company,  were  taxable 
to  their  full  value. 

It  is,  however,  insisted  by  respondents  that  while  the  con- 
stitution has  declared  shares  of  stock  to  be  property  and  ta 
be  taxed  in  proportion  to  their  value,  to  be  ascertained  a» 
provided  by  law,  still  the  legislature  has  not  provided  a 
method  of  ascertaining  the  taxable  value  of  such  shares  as 
shall  be  paid  by  the  individual  stockholders  which  does  not 
violate  those  provisions  of  our  law  now  in  force  prohibiting 
double  taxation  and  requiring  that  all  property  shall  be 
assessed  at  its  full  cash  value. 

We  do  not  think  this  position  well  taken.  While  these 
provisions  of  the  constitution  are  not  self-executing,  the 
legislature  immediately  subsequent  to  the  adoption  of  that 
constitution  supplied  any  deficiency  by  providing  a  standard 
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under  which  yalues  !K)iild  be  measured  by  passing  sections. 
3617  and  3627  of  the  Political  Code  defining  cash  values 
and  declaring  that  all  property  should  be  assessed  thereat. 
{Crocker  v.  Scott,  149  Cal.  575-588,  [87  Pac.  102].) 

The  method  of  taxation  adopted  by  the  assessor  was  to 
deduct  from  the  value  of.  the  shares  held  by  the  estate  of 
Hanson  the  value  of  the  corporate  property  situated  in  this 
state  and  taxed  directly  to  the  corporation.  This  is  the  only 
method  he  could  have  adopted  in  order  to  avoid  double 
taxation  of  the  property  which  is  prohibited  by  section  3607 
of  the  Political  Code,  and  conforms  to  the  provisions  of  tho 
sections  above  cited. 

It  is  made  the  duty  of  assessors  to  assess  the  property 
of  corporations  in  the  counties  where  found.  (Pol.  Code^ 
sec.  3641.)  The  assessors  of  San  Mateo  and  San  Francisca 
counties  found  property  of  the  Tacoma  Mill  Company  within 
their  respective  counties,  which  they  assessed  to  that  cor- 
poration at  its  actual  cash  value  aggregating  $21,250.  The 
assessor  of  San  Francisco  found  shares  of  said  Tacoma  Mill 
Company  owned  by  the  estate  of  Hanson  in  the  city  and 
county  of  San  Francisco,  which  it  was  his  duty  to  assess  at 
its  full  cash  value  (Pol.  Code,  sees.  3607,  3617,  3627),  unless- 
he  foimd,  as  we  have  construed  section  3608  to  mean,  that 
the  corporation  property  which  they  represented  was  fully 
taxed  in  the  state.  As  he  did  not  find  the  corporate  property  * 
so  fully  taxed  it  was  the  duty  of  the  assessor  to  assess  these 
shares  of  stock.  In  doing  so  it  was  necessary  to  avoid  a 
double  taxation.  Obviously,  the  only  way  he  could  avoid  it, 
and  at  the  same  time  carry  out  the  mandate  of  the  law 
requiring  the  taxation  of  the  property  of  the  corporation 
and  the  taxation  of  the  shares  of  stock  at  their  full  cash  value, 
was  to  deduct  the  value  of  the  corporate  property  actually 
assessed  in  the  state  from  the  value  of  the  shares  and  tax 
the  stock  as  of  the  value  diminished  by  the  deduction.  Under 
our  view  of  the  construction  to  be  given  to  section  3608, 
taking  into  consideration  with  it  the  other  provisions  of  the 
Political  Code  and  those  of  the  constitution,  this  was  the 
only  legal  method  the  assessor  could  have  adopted  to  avoid 
double  taxation,  and  in  our  judgment  was  the  proper  one. 

As  to  whether  in  adopting  this  method  the  shares  of 
fltock  were  assessed  at  their  full  cash  value.    As  has  been  seen 
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a  share  of  stock  represents  no  value  outside  of  the  actual 
value  of  the  property  of  the  corporation  it  stands  for  and 
represents.  (Pol.  Code,  sec.  3608;  Burke  v.  BacUam,  57  Cal. 
COl.)  In  the  cited  case  of  Burke  v.  Badlam  it  is  said  that 
*'When  all  the  property  of  the  corporation  is  assessed,  then 
all  of  the  stock  of  the  corporation  is  assessed  and  the  mandate 
of  the  constitution  is  complied  with."  (See,  also,  Crocker  v. 
Scott,  149  Cal.  575-588,  [87  Pac.  102].)  TKese  being  judicial 
and  legislative  declarations  on  the  subject,  it  necessarily 
follows  as  tersely  and  logically  put  by  one  of  the  counsel 
for  appellants  in  his  brief,  "That  if  the  constitutional  pro- 
vision demanding  the  taxation  of  the  shares  of  stock  at  its  full 
cash  value  is  satisfied  when  no  part  of  the  stock  is  taxed  and 
when  all  of  the  property  of  the  corporation  is  taxed,  this 
constitutional  provision  must  necessarily  be  satisfied  when  a 
part  of  the  stock  is  taxed  and  the  rest  of  the  tax  levied  against 
the  corporation  property.  This  is  taxation  of  all  the*  property 
at  its  full  cash  value." 

Upon  both  these  propositions  urged  by  respondents  we  are 
satisfied  that  in  order  to  have  assessed  the  shar^  of  stock  in 
harmony  with  the  code  and  constitutional  provisions,  the 
method  adopted  by  the  assessor  was  the  only  one  whereby  the 
full  cash  value  of  the  shares  could  be  ascertained  for  the 
purposes  of  taxation  and  to  have  avoided  double  taxation. 
'  {Commercial  Nat.  Bank  v.  Chambers,  21  Utah,  324,  [61  Pac. 
560].) 

It  follows  that  the  trial  court  was  in  error  in  holding  that 
the  assessment  of  these  shares  of  stock  as  made  was  violative 
of  either  the  constitutional  provisions,  or  of  section  3608  of 
the  Political  Code,  or  that  the  assessment  of  said  shares  and 
the  levy  of  a  tax  thereon  constituted  double  taxation. 

As  to  the  order  to  be  made  on  this  appeal.  The  appeal  is 
from  the  judgment  alone.  The  judgment  involved  two  causes 
of  action.  As  to  the  first,  appellant  consented  to  a  judgment 
in  favor  of  respondents  in  the  court  below.  This  appeal 
involves  only  the  judgment  on  the  second  cause  of  action  and 
to  which  our  consideration  has  been  addressed.  In  the  view 
we  take  of  it,  the  judgment  should  have  been  entered  on  the 
findings  by  the  trial  court  for  the  appellant.  It  is  therefore 
ordered  that  the  judgment  as  to  the  first  cause  of  action 
consented  to  by  appellant  in  the  court  below  be  affirmed.    As 
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to  the.  second  cause  of  action  the  judgment  is  reversed 
with  directions  to  the  trial  court  to  enter  a  judgment  upon 
the  findings  in  favor  of  the  appellant  as  to  said  second 
cause  of  action.  Appellant  is  also  awarded  costs  on  this 
appeal. 

Henshaw,  J.,  Angellotti,  J.,  Shaw,  J.,  and  Sloss,  J.,  con- 
curred. 


[S.  P.  No.  4378.     Department  One.— May  15,  1908.] 

SUMNER  CAHILL,  by  P.  Cahill,  Guardian  ad  Litem,  Ap- 
pellant,  v.  E.  B.  &  A.  L.  STONE  &  CO.,  and  ATCHI- 
SON, TOPEKA  AND  SANTA  FE  EAILROAD  COM- 
PANY,  Respondents. 

NsGLiosNCi — Damoebous  Push-Cab  Left  Unguabdsd — Known  Use  bt 
CHnj)EEN — ^Injury  to  Boy — Sufficient  Comflaint. — ^A  complaint 
hj  a  young  hoy  of  twelve  years  of  age  for  injuries  alleged  to 
have  been  sustained  by  the  negligence  of  the  defendants  in  leaving 
a  push-car  unguarded  and  unlocked  standing  on  rails  on  a  public 
street,  which  alleges  that  children  were  accustomed  to  play  thereon 
with  the  knowledge  and  consent  of  the  defendants,  and  that 
plaintiff  had  his  foot  crushed  while  endeavoring  to  stop  the  car 
while  in  motion,  states  a  cause  of  action,  and  a  general  demurrer 
thereto  was  improperly  sustained. 

Id. — Duty  to  Use  Ordinary  Care  to  Prevent  Injury  to  Children — 
Imputed  Knowledge. — Those  who  place  aa  attractive  but  danger- 
ous contrivance  in  a  place  frequented  by  children,  and  knowing 
or  having  reason  to  believe  that  children  will  be  attracted  to  it 
and  subjected  to  injury  thereby,  are  chargeable  with  knowledge  that 
they  are  usually  unable  to  foresee,  comprehend,  and  avoid  the  danger 
into  which  they  permit  them  to  be  allured,  and  owe  the  duty  to 
use  ordinary  care  to  prevent  injury  to  them. 

Id. — Contributory  Negugencb  Precluded  on  Demurrer. — Where  the 
complaint  alleged  that  the  plaintiff  was  too  young  and  inexperi- 
enced to  foresee  the  danger,  the  question  of  contributory  negli- 
gence on  his  part  is  precluded,  where  the  defendants  rest  upon  their 
demurrer  to  the  complaint. 

Id. — Age  of  Account abiuty  for  Contributoby  Negligence — Question 
OF  Fact. — There  is  no  precise  age  at  which,  as  matter  of  law,  a 
child  is  to  be  held  accountable  for  all  his  actions  to  the  same  extent 
as  one  of  fuU  age.  There  is  no  conclusive  presumption  that  a 
twelve-year-old  boy  was  able  to  foresee  the  danger  attending  his 
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action  which  led  to  his  injury,  as  against  an  admitted  averment  to 
the  contrary.  The  question  is  one  of  fact,  to  be  shown  bj  the 
evidence. 

Id. — Contributory  Negligence  Matter  of  Defense.  —  Contributory 
negligence  is  matter  of  defense  where  it  does  not  appear  upon  the 
face  of  the  complaint,  or  by  the  evidence  for  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    Henry  A.  Melvin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Haven  &  Haven,  and  Robert  C.  Porter,  for  Appellant 

Reed  &  Nusbaumer,  and  B.  H.  Griffins,  for  Respondents. 

SHAW,  J. — The  defendants  separately  demurred  to  the 
complaint,  upon  the  ground  that  it  did  not  state  facts  sufiS- 
cient  to  constitute  a  cause  of  action.  The  demurrers  were 
sustained  without  leave  to  amend,  judgment  was  given  for 
the  defendants  thereon  and  plaintiff  appeals. 

The  action  is  to  recover  damages  for  injuries  sustained, 
alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ants. The  only  questions  presented  are  whether  or  not  the' 
facts  show  that  the  defendants  were  chargeable  with  neglect 
of  any  duty  owing  by  them  to  plaintiff,  and  whether  or  not 
the  facts  stated  show  that  the  neglect  of  the  plaintiff  caused  or 
contributed  to  his  injury.  The  following  is  a  statement  of 
the  facts  alleged. 

The  plaintiff,  at  the  time  of  the  accident,  was  twelve  years 
of  age.  The  defendants  were  constructing  a  railroad  track 
in  and  upon  one  of  the  public  streets  in  the  city  of  Oakland. 
The  track  was  laid  to  a  point  near  the  crossing  of  56th  Street. 
It  was  placed  in  a  trench  some  two  feet  deep  with  sharp 
banks  on  each  side  situated  about  two  feet  distant  from  the 
rails.  A  push-car  heavily  loaded  with  steel  rails  was,  by  the 
defendants,  negligently  left  standing  on  this  track  in  the 
street,  unguarded  by  any  person,  uninclosed,  unlocked,  and 
unfastened,  without  any  brake  or  device  for  stopping  it 
when  started.  It  was  of  such  weight  that  when  put  in  motion, 
even  on  a  very  slight  grade,  it  could  not  be  readily  stopped. 
The  grade  of  the  track  at  that  point  descended  slightly  toward 
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56th  Street.  This  was  in  the  center  of  a  populous  residence 
district  of  the  city  where  many  children  lived.  The  lots 
abutting  the  street  opposite  where  the  car  stood  were  not  in- 
closed and  children  were  accustomed  to  congregate  there  for 
play.  On  that  day,  and  during  all  the  time  of  the  construc- 
tion of  the  roadbed  and  track,  children  from  five  to  fourteen 
years  of  age,  with  the  knowledge  and  consent  of  the  defend- 
ants, were  accustomed  to  congregate  upon  and  around  said 
push-car  and  play  upon  said  car,  and  defendants  then  well 
knew  of  the  danger  from  said  car  and  track  to  children  in 
that  vicinity.  The  plaintiff  lived  with  his  parents  about  two 
hundred  and  fifty  yards  distant  from  the  point  where  the 
car  was  left  on  the  track.  Other  children  at  play  on  said 
push-car  had  put  it  in  motion.  "Plaintiff  was  then  and  there 
attracted  to  said  car  by  its  said  condition  and  appearance 
and  said  surroundings  as  a  place  of  play,  and  said  plain- 
tiff was  then  and  there  too  young  and  inexperienced  to  fore- 
see the  danger  therefrom,  and  plaintiff  then  and  there  got 
upon  said  car  with  said  other  children"  and  in  the  course  of 
his  play  upon  the  said  car,  and  in  an  attempt  to  stop  it  as 
it  was  running  down  the  rails  upon  which  it  had  been  left 
standing  by  the  defendants,  he  was  caught  between  the  side 
of  the  car  and  the  bank  of  said  trench  and  his  foot  was 
thereby  thrown  beneath  the  car  wheel  and  badly  crushed. 
He  sues  for  the  damage  resulting  from  this  injury. 

The  contrary  not  being  alleged,  it  is  to  be  assumed  that 
the  defendants  had  the  lawful  right,  under  permission  from 
the  proper  public  authorities,  to  lay  its  track  in  the  streets 
and  leave  the  push-car  standing  thereon.  The  car  being  thus 
rightfully  in  the  street,  the  plaintiff  had  no  right  to  go  upon 
it,  or  to  interfere  with  it  in  any  way,  without  the  consent  of 
the  defendants.  He  would  have  been,  with  respect  to  the  car, 
technically  a  trespasser,  except  for  the  allegation  that  chil- 
dren were  accustomed  to  play  upon  it  with  the  knowledge  and 
consent  of  the  defendants. 

We  cannot  perceive  wherein  the  case  presented  by  the  com- 
plaint, its  absolute  truth  being  unqualifiedly  admitted  by  the 
demurrer,  is  to  be  distinguished  from  the  line  of  decisions 
commonly  known  as  the  "turn-table  cases."  These  cases  rest 
upon  the  same  general  principle  as  those  which  hold  liable 
the  owner  of  premises  over  which  is  a  path  which,  with  his 
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knowledge  and  consent,  is  frequented  by  the  public,  and  in 
which  he  places  a  dangerous  and  concealed  obstruction  which 
causes  injury  to  a  person  passing  along  the  path.  (See  37 
Cent.  Dig.  Cols.  390  to  393,  for  citations.)  For  like  reasons, 
one  who  places  an  attractive  but  dangerous  contrivance  in  a 
place  frequented  by  children,  and  knowing,  or  having  reason 
to  believe,  that  children  will  be  attracted  to  it  and  subjected 
to  injury  thereby,  owes  the  duty  of  exercising  ordinary  care 
to  prevent  such  injury  to  them,  and  this  because  he  is  charged 
with  knowledge  of  the  fact  that  children  are  likely  to  be  at- 
tracted thereto  and  are  usually  unable  to  foresee,  comprehend, 

*  and  avoid  the  danger  into  which  he  thus  knowingly  allures 
them.  The  leading  case  on  this  subject  in  this  state  is  Barrett 
v.  Southern  Pacific  Co,,  91  Cal.  302,  [25  Am.  St.  Rep.  186, 
27  Pac.  666],  where  it  was  said:  "If  defendant  ought  reason- 
ably to  have  anticipated  that  leaving  this  turn-table  un- 
guarded and  exposed,  an  injury  such  as  plaintiff  suffered 
was  likely  to  occur,  then  it  must  be  held  to  have  anticipated 
it,  and  was  guilty  of  negligence  in  thus  maintaining  it  in  its 
exposed  position.  ...  A  child  of  immature  years  is  expected 
to  exercise  only  such  care  and  self-restraint  as  belongs  to 
childhood,  and  a  reasonable  man  must  be  presumed  to  know 
this  and  required  to  govern  his  actions  accordingly.  .  .  . 
And  it  has  been  held  in  numerous  cases  to  be  an  act  of 
negligence  to  leave  unguarded  and  exposed  to  the  observation 
of  little  children  dangerous  and  attractive  machinery  which 
thev  would  naturally  be  tempted  to  go  about  or  upon,  and 
against  the  danger  of  which  action  their  immature  judg- 
ment opposes  no  warning  or  defense."  (Citing  cases.)  The 
same  doctrine  was  afltened  in  Callahan  v.  Eel  River  etc,  R. 
Co.,  92  Cal.  89,  [28  Pac.  104].  (See  21  Am.  &  Eng.  Bncy. 
of  Law  p.  474,  for  a  full  citation  of  cases.)  The  rule,  of 
course,  is  not  to  be  confined  to  turn-tables,  but  applies  to  any 

\\  attractive  and  dangerous  machinery  so  placed.     (1  Elinkead 
1 1  on  Torts,  sec.  26;  2  Cooley  on  Torts,  3d  ed.,  p.  1270.) 

*  It  is  true  that  in  this  state  the  rule  has  been  strictly 
limited  to  the  particular  character  of  cases  mentioned  in 
the  Barrett  case.  In  Peters  v.  Bowman,  115  Cal.  349,  [56 
Am.  St.  Rep.  106,  47  Pac.  113,  598],  wherein  it  was  held  that 
the  owner  of  a  lot  was  not  liable  for  the  death  of  a  boy 
drowned  in  a  pond  on  his  premises,  Mr.  Justice  McFarland, 
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speaking  of  the  so-called  "turn-table  cases,"  says :  "The  rule 
as  thus  applied  rested  on  the  ground  that  the  immature 
judgment  of  a  young  child  could  not  well  determine  or  pro- 
vide against  the  danger  of  meddling  with  such  machinery, 
and  that,  therefore,  the  railroad  company  was  liable  for 
legal  negligence  in  erectiujg  it  and  leaving  it  exposed  as  an 
attraction  to  children,  and  a  temptation  to  them  to  inter- 
meddle with  it."  It  is  further  stated  that  the  principle  of 
these  "turn-table  cases,"  while  well  established  in  this  state, 
is  an  exception  to  the  general  rule  that  the  owner  of  land  is 
under  no  legal  duty  to  keep  it  in  safe  condition  for  others 
than  those  whom  he  invites  there. 

It  is  claimed  by  the  respondents  that  later  cases  have  prac- 
tically repudiated  the  rule.  An  examination  of  the  decisions, 
however,  discloses  the  fact  that  in  each  case  there  was  some 
feature  by  which  it  is  distinguishable  from  cases  similar  to 
Barrett  v.  Southern  Pacific  Co.,  supra,  and  also  from  the  case 
at  bar.  The  case  of  Oeorge  v.  Los  Angeles  Railway  Co,,  126 
Cal.  357,  [77  Am.  St.  Rep.  184,  58  Pac.  819],  is  much  relied 
upon  as  a  case  holding  to  the  contrary.  It  is  somewhat 
difficult  to  agree  to  the  statement  made  in  that  case  that  the 
two  instructions  there  considered  were  not  contradictory  of 
each  other,  but  conceding  that  they  are  not  conflicting,  it  is 
apparent  that  the  instruction  chiefly  relied  on  by  respondents 
included  some  acts  of  due  care  on  the  part  of  the  defendants 
in  that  case  which  do  not  appear  to  have  been  exercised  by 
respondents  here.  In  that  case  a  boy  was  injured  while  play- 
ing upon  trailer  cars  allowed  by  the  defendant  to  stand  on 
the  railroad  track  in  a  street  in  the  city  of  Pasadena.  The 
jury  were  instructed  that  if  they  found  that  the  cars  were 
held  by  brakes  of  the  ordinary  kind  set  in  a  manner  to  hold 
them  unless  loosened  by  some  one,  and  that  the  only  danger 
connected  with  the  car  was  one  open  to  the  observation  and 
which  could  be  comprehended  by  a  boy  of  plaintiff's  age  and 
of  average  intelligence  the  plaintiff  could  not  recover.  One 
of  the  conditions  of  the  instruction  was  that  the  jury  should 
find,  as  it  did,  that  the  defendant  had  exercised  care  and  set 
the  brakes  so  that  the  car  would  be  held  in  place.  In  the 
present  case  the  allegation  is  that  the  car  was  negligently 
left  imguarded,  uninclosed,  unlocked,  and  unfastened.  The 
distinction  is  pointed  out  in  Loftus  v.  Dehail,  133  Cal.  217, 
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[65  Pac.  379].  It  is  that  the  "turn-table  cases"  rest  in  part 
upon  the  proposition  that  the  danger  created  by  the  act  of 
the  owner  could  be  easily  removed  by  the  simple  device  of 
locking  or  fastening  the  dangerous  machinery  and  that  while 
the  owner  of  such  machinery  is  not  held  to  the  exercise  of 
great  care  in  protecting  it  against  the  trespasses  of  children, 
it  is  required  to  exercise  ordinary  care  to  that  end.  In 
Studer  v.  Southern  Pacific  Co.,  121  Cal.  404,  [66  Am.  St 
Bep.  39,  53  Pac.  942],  the  court  was  not  considering  the  effect 
of  the  allegations  of  a  complaint  admitted  to  be  true  by  a  de- 
murrer and  averring  that  the  defendant  was  negligent  and 
that  the  child  was  too  young  and  inexperienced  to  foresee  the 
danger,  but  was  considering  the  conceded  fact  that  the  boy 
was  of  ordinary  capacity  and  intelligence  and  the  undis- 
puted evidence  which  the  trial  court  had  held  suflScient  to 
establish  contributory  negligence  on  his  part.  Many  other 
cases  are  cited  by  the  respondents  in  which  similar  ques- 
tions arising  upon  the  evidence  were  considered  and  in  which 
it  was  held  that,  under  the  proof  made,  the  child  was  guilty 
of  contributory  negligence  either  in  exposing  himself  to  the 
danger,  or  in  failing  to  avoid  it.  {Tucker  v.  New  York  etc. 
Co.,  136  N.  Y.  668,  [33  N.  E.  335] ;  Merryman  v.  Chicago 
etc.  Co.,  85  Iowa,  634,  [52  N.  W.  545] ;  Carson  v.  Chicago  etc. 
Co.,  96  Iowa,  583,  [65  N.  W.  831] ;  Brown  v.  European  etc. 
Co.,  58  Me.  384;  Twist  v.  Winona  etc.  Co.,  39  Minn.  164,  [12 
Am.  St.  Rep.  626,  39  N.  W.  402] ;  Kaumeier  v.  City  Electric 
By.  Co.,  116  Mich.  306,  [72  Am.  St.  Rep.  525,  74  N.  W. 
481].)  It  is,  of  course,  possible  in  any  case  that  the  evidence 
may  show  that  a  cliild  of  twelve  years  of  age  is  guilty  of 
contributory  negligence.  It  is  not  at  all  improbable  that  the 
evidence  in  this  case  would  be  strongly  to  that  effect.  The  de- 
fendants did  not  see  fit  to  await  the  coming  in  of  the  evidence, 
but  interposed  a  demurrer  which  admits  the  truth  of  the 
allegations  of  the  complaint.  The  cases  involving  a  con- 
sideration of  the  effect  of  undisputed  evidence  showing 
ne^jligence  on  the  part  of  the  child  or  evidence  upon  which 
a  jury  has  so  decided,  are  not  applicable  to  the  present 
case. 

It  is  contended  that  the  car  was  not  in  itself  dangerous, 
and  Kaumeier  v.  City  Electric  Ry.  Co.,  116  Mich.  306,  [72 
Am.  St.  Rep.  525,  74  N.  W.  481],  is  cited  as  holding  this 
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proposition.  It  may  be  admitted  that  such  a  car  woiild  not  be 
dangerous  when  not  in  motion.  The  same  is  generally  true  of 
any  ordinary  machinery.  But  we  cannot  agree  to  the  propo- 
sition that  a  ear  set  upon  rails,  upon  which  it  may  easily  be 
moTed  by  children,  and  of  sufficient  weight  to  crush  a  person 
over  whose  body  it  might  pass,  is  n<^  a  dangerous  thing  for 
children  to  be  allowed  to  play  with.  They  have  an  in- 
stinctive-desire to  see  mfachinery  in  motion  and  take  delight 
in  riding  and  if  they  have  access  to  anything  upon  wheels 
they  will  usually  set  it  gaing  if  able  to  do  so,  especially  if 
they  can  ride  upon  it  themselves*  In  the  "turn-table  cases'' 
the  turn-table  would  be  harmless  if  left  at  rest.  The  danger 
arises  from  the  propensity  of  children  to  set  it  in  metion. 
The  car  in  question  was  dangerous  for  the  same  reason. 

It  is  claimed  that  as  the  Jboy  was  twelve  years  of  age  he 
must  be  considered  capable  of  exercising  care  for  his  own 
protection  and  chargeable  with  negligence  to  the  same  ex- 
tent as  a  mature  person.  There  is  no  precise  age  al  which, 
as  a  matter  of  law,  a  child  is  to  be  held  accountable  for  all 
his  actions  to  the  same  extent  as  one  of  full  age.  {Consoli- 
dated  etc.  By,  Co.  v.  Carslon,  58  Kan.  66,  [48  Pae.  635J.)  In 
that  caser  it  is  said:  "The  question  as  to  the  capacity  of  a 
particular  child  at  a  particular  time  to  exercise  care  in  avoid- 
ing a  particular  danger,  is  one  of  fact,  falling  within  the  prov- 
ince of  a  jury  to  determine."  The  child  there  referred  to  was 
ten  yeaiB  of  agft.  In  Biggs  v.  Consolidated  etc.  Wir4  Co^  60 
Kan.  223,  [56  Pae.  4],  the  same  rule  was  applied  to  &  boy  of 
fourteen  years,  the  court  saying  r  *'We  cannot  say,  as  a  matter 
of  law,  at  what  age  a  boy  would  be  possessed  of  such  intelli- 
gence, foresight  and  judgment  as  to  charge  him  with  contribu- 
tory negligence  in  a  case  like  the  present."  In  the  case  at  bar 
the  queslioi^  (^f  plainti££'»  possession  of  »u£Qeient  intelligence 
and  foresight  is  f oreciosedy^  m  far  as  the  pleading  is  concerned, 
by  the  allegatioii  that  "he  wa»  too  young  and  inexperienced  to 
foresee  the  danger."  It  may  be  conceded  that  many  boys  of 
the  age  of  twelve  years  would  have  perceived  the  danger 
attending  the  acts  of  the  plaintiff  which  led  to  his  injury. 
There  is,  however,  no  conclusive  presumption  that  a  twelve- 
year-old  boy  is  able  to  foresee  such  danger,  or  that  he  has 
sufficient  wisdom  to  avoid  it.  The  question  is  one  of  fact  to 
be  shown  by  the  evidence  and  is  not  to  be  presumed  in  the 
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face  of  an  averment  to  the  contrary.  {Jenson  v.  Will  & 
Fink  Co.,  150  Cal.  408,  [89  Pac.  113] ;  Foley  v.  California  H^ 
Co.,  115  Cal.  190,  194,  [56  Am.  St.  Rep.  87,  47  Pac.  42].) 
If  the  defendants  had  gone  to  trial  .and  awaited  the  productioa 
of  evidence  upon  the  subject,  it  may  be  that  contributory 
negligence  would  have  been  clearly  shown.  But  by  the  al- 
legations of  the  complaint,  upon  which  they  chose  to  rest  their 
case,  no  such  negligence  appears.  Contributory  negligence 
is  matter  of  defense,  where  it  does  not  appear  upon  the  face 
of  the  complaint,  or  by  the  evidence  for  the  plaintiff. 
The  judgment  is  reversed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 


[S.  F.  No.  4427.     Department  One.— May  15,  1908.] 

HIBERNIA  SAVINGS  AND  LOAN  SOCIETY,  Respond- 
ent V.  JOHN  FARNHAM,  Administrator  of  Estate  of. 
Annie  F.  Lennon,  Deceased,  and  JAMES  H.  BOYER,, 
Appellants. 

Foreclosure  op  Mortgage — Death  of  Mortgagor  Before  Maturity — . 
Statute  of  Limitations. — ^Where  a  mortgagor  died  before  tho- 
maturity  of  the  note  and  mortgage,  the  statute  of  limitations  doe» 
not  begin  to  run  until  letters  of  administration  are  issued  upon 
his  estate,  regardless  of  the  lapse  of  time  prior  thereto. 

Id. — Prior  Unrecorded  Deed — Mortgage  for  Value — Prior  Record — 
BuNNiNG  of  Statute  of  Limitations. — Where  there  was  a  prior 
mirecorded  deed  from  the  mortgagor  of  which  the  mortgagee  had 
no  actual  knowledge  when  parting  with  value,  the  mortgage  being 
first  recorded,  the  statute  of  limitations  cannot  begin  to  run  in 
favor  of  the  grantee,  until  his  deed  is  recorded. 

Id,— Decision  Upon  Former  Appeal— Failure  to  Find  Upon  Plea, 
of  Statute — Law  of  Case  Inapplicable. — A  decision  upon  a 
former  appeal  reversing  the  case  for  failure  of  the  court  to  find 
upon  the  issue  of  a  plea  of  the  statute  of  limitations  in  favor  of 
the  grantee  of  the  mortgagor,  is  not  the  lair  of  the  case,  wher^ 
the  court  finds  upon  a  new  trial  upon  sufficient  evidence  based  upon 
appropriate  allegations  on  the  part  of  the  mortgagee,  of  want  of 
notice  of  the  conveyance  by  the  mortgagor,  prior  to  the  record 
thereof,  that  the  action  is  not  barred  in  favor  of  the  grantee. 
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Id.— -Abgument  upon  Appeal — Points  Fibst  Raised  in  Reply  Brief — 
Waiver. — The  court  is  at  liberty  to  treat  points  for  the  appellant 
not  raised  in  his  opening  brief,  and  raised  for  the  first  time  in  hi» 
reply  brief  as  waived,  where  no  good  reason  appears  for  such 
course,  and  it  does  not  appear  that  appellant  would  be  unjustly 
affected  by  the  refusal  of  the  court  to  consider  them. 

APPEAL  from  a  jnd^ent  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  H.  Kerrigan, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the 'court. 

James  H.  Boyer,  for  Appellants. 

Tobin  &  Tobin,  for  Respondent 

ANGELLOTTI,  J.— This  is  an  action  to  foreclose  the  lien 
of  a  mortgage  executed  on  February  21,  1893,  by  Annie  F. 
Lennon  and  her  husband,  James  H.  Lennon,  to  plaintiff,  to 
secure  the  payment  of  a  promissory  note  of  the  same  date  for 
four  hundred  dollars,  and  the  interest  that  accrued  thereon. 
The  appeal  is  from  the  decree  of  foreclosure,  which  fixes  the 
amount  due,  directs  the  sale  of  the  mortgaged  premises  to 
pay  such  amount,  costs,  and  expenses  of  sale,  orders  judg- 
ment against  the  administrator  for  any  deficiency  remaining 
after  such  sale,  and  bars  and  forecloses  the  defendants  from 
the  delivery  of  the  commissioner's  deed,  of  and  from  all 
equity  of  redemption  and  claim  in  said  mortgaged  premises. 
Boland  having  died,  John  Farnham  has  been  appointed  ad- 
ministrator of  said  estate,  and  substituted  in  place  of  Boland 
as  defendant. 

The  note  was  due  and  payable,  by  its  terms,  one  year  after 
its  date,  that  is,  on  February  21,  1894.  The  mortgage  was 
acknowledged  and  certified  so  as  to  entitle  it  to  be  recorded, 
and  it  was  recorded  on  February  23,  1893.  Prior  to  the 
maturity  of  the  note,  and  on  or  about  March  29,  1893,  said 
Annie  F.  Lennon  died  intestate.  No  proceeding  for  adminis- 
tration of  her  estate  was  conamenced  until  the  year  1900, 
when,  on  March  1,  1900,  letters  of  administration  of  such 
estate  were  issued  to  P.  Boland.  Thereupon  plaintiff  pre- 
sented for  allowance  the  claim  based  on  said  mortgage,  and 
the  administrator  having  rejected  the  same,  commenced  this 
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action  for  foreclosure  on  May  10,  1900.  Prior  to  the  ex- 
jecution  of  said  note  and  mortgage, — viz.  on  January  9,  1892, 
said  Annie  F.  Lennon  had  executed  and  delivered  to  said 
James  H.  Lennon  a  deed  conveying  to  him  the  property 
covered  by  the  mortgage,  and  on  January  27,  1900,  said  J. 
H.  Lennon  executed  and  delivered  to  defendant  James  H. 
Boyer  a  deed  of  the  same  property.  Neither  of  these  deeds 
was  recorded  until  January  31,  1900,  when  they  were  placed 
on  record.  Plaintiff  had  no  knowledge  or  notice  whatever 
of  such  deed  from  Annie  F.  Lennon  to  James  H.  Lennon  or 
the  deed  from  James  H.  Lennon  to  James  H.  Boyer,  or  that 
either  of  them  ever  claimed  any  interest  in  the  property, 
until  the  date  of  such  recordation.  The  record  in  this  action 
establishes  that  at  the  time  of  the  execution  of  the  note  and 
mortgage,  the  mortgaged  property  was,  except  for  the  deed 
of  January  9,  1892,  the  separate  property  of  Annie  P.  Len- 
non, and  the  title  stood  of  record  in  her  name  until  January 
31,  1900.  J.  H.  Lennon'a  only  interest  in  such  property  was 
such  as  he  acquired  by  said  deed  of  January  9,  1892.  The 
foregoing  facts  were  alleged  in  the  amended  complaint  and 
are  established  by  the  findings  of  the  trial  eourt.  The  de- 
fendants demurred  to  such  eomplaint  on  the  ground  that 
the  alleged  cause  of  action  was  barred  by  the  provisions  of 
section  337,  of  the  Code  of  Civil  Procedure,  and  their  de- 
murrer having  been  overruled,  pleaded  such  section  as  a  de* 
fense  in  their  answer.  The  trial  court  further  found  that 
said  action  is  not  barred  by  the  provisions  of  any  statute  of 
limitations. 

No  claim  is  made  by  defendants  that  the  action  is  barred 
as  to  the  estate  of  Annie  F.  Lennon,  the  rule  being  well 
settled  in  this  state  that  the  statute  of  limitations  does  not 
begin  to  run  when  no  administration  exists  on  the  decedent's 
estate  at  the  time  the  cause  of  action  accrued.  {Smith  v. 
Hall,  19  Cal.  85;  In  re  Bullard  116  Cal.  355,  [48  Pac.  219].) 
As  against  the  estate,  the  statute  of  limitations  did  not  begin 
to  run  until  the  issuance  of  letters  of  administration,  March 
1,  1900,  and  this  action  was  commenced  May  10,  1900.  So 
far  as  the  estate  was  concerned,  therefore,  the  judgment  was 
clearly  correct. 

1.  It  is  insisted  that,  on  the  admitted  facts,  plaintiff's 
cause  of  action  is  barred  by  the  statute  of  limitations  as  to 
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the  defendant  Boyer,  whose  rights  in  the  property  are  based 
solely  on  the  deed  of  conveyance  made  by  J.  H.  Lennon  to 
him  in  January,  1900. 

The  statute  providing  that  an  action  upon  any  contract  in 
writing  executed  in  this  state  must  be  brought  within  four 
years  from  the  time  the  cause  of  action  accrues  (Code  Civ. 
Proc.,  sec.  337),  there  can  be  no  doubt  that  defendants'  claim 
that  plaintiff's  cause  of  action  against  J.  H.  Lennon  as  a  joint 
maker  of  the  note  and  a  co-mortgagor  with  Annie  F.  Lennon 
became  barred  on  February  21,  1898,  is  well  founded.  But 
this  is  an  immaterial  matter  in  this  case.  No  recovery  was 
sought  or  given  against  J.  H.  Lennon  or  his  grantee,  Boyer, 
based  upon  any  liability  of  said  Lennon  as  a  maker  of  the 
note  or  mortgagor.  They  were  made  parties  defendant  solely 
upon  the  theory  that  they  were  subsequent  grantees,  claiming 
under  a  conveyance  from  the  mortgagor,  Annie  F.  Lennon, 
recorded  subsequent  to  the  recording  of  plaintiff's  mortgage 
and  prior  to  the  commencement  of  action  to  foreclose  the 
same,  the  sole  object  being  to  foreclose  their  rights  under 
such  conveyance.  At  the  trial,  the  action  was  dismissed  as 
to  said  J.  H.  Lennon,  because  of  his  conveyance  to  Boyer  and 
the  fact  that  he  no  longer  claimed  any  interest  in  the  property. 
If  he  had  not  conveyed  the  property  and  had  remained  a  party 
defendant,  the  effect  of  the  statute  of  limitations,  if  pleaded 
by  him,  would  have  been  simply  to  protect  him  against  per- 
tonal  judgment  for  any  deficiency  remaining  due  after  sale 
of  the  premises,  unless  the  plaintiff's  cause  of  action  against 
him  as  a  subsequent  grantee  was  barred  by  the  statute. 
And  whatever  protection  the  statute  of  limitations  would  have 
afforded  him,  purely  as  a  subsequent  grantee,  his  successors 
in  interest  are  also  entitled  to.  But  they  are  entitled  to  noth- 
ing more. 

Section  1214  of  the  Civil  Code  provides:  "Every  convey- 
ance of  real  property,  other  than  a  lease  for  a  term  not  exceed- 
ing one  year,  is  void  as  against  any  subsequent  purchaser  or 
mortgagee  of  the  same  property,  or  any  part  thereof,  in  good 
faith  and  for  a  valuable  consideration,  whose  conveyance  is 
first  duly  recorded,  and  as  against  any  judgment  affecting  the 
title,  unless  such  conveyance  shall  have  been  duly  recorded 
prior  to  the  record  of  notice  of  the  action."  The  term  "con- 
veyance" as  used  in  this  section,  embraces  every  instrument 
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in  writing  by  which  any  estate  or  interest  in  real  property 
is  created,  aliened,  mortgaged  or  encumbered  (Civ.  Code, 
sec.  1215).  Under  the  plain  terms  of  section  1214  of  the  Civil 
Code,  the  conveyance  of  January  9,  1892,  by  Annie  F.  Lennon 
to  James  H.  Lennon,  which  was  not  recorded  until  the  year 
1900,  was  void  as  against  plaintiff's  mortgage,  recorded 
February  23,  1893,  plaintiff  being  as  the  findings  establish,  a 
mortgagee  in  good  faith  and  for  a  valuable  consideration. 
Such  invalidity  of  the  conveyance  as  to  plaintiff  continued 
certainly  until  it  had  notice  thereof,  which  was  not  until  the 
date  of  its  record,  January  31,  1900.  In  view  of  the  ex- 
plicit language  of  section  1214  of  the  Civil  Code,  the  utmost 
that  Boyer  can  reasonably  claim  is  that  the  conveyance  to 
James  H.  Lennon  became  effectual  so  far  as  plaintiff's  mort- 
gage was  concerned  on  the  day  when  such  conveyance  was 
recorded,  plaintiff  not  having  acquired  actual  knowledge 
thereof  before  such  record.  Then,  if  at  all,  he  became  a  sub- 
sequent grantee,  and  the  statute  of  limitations  commenced 
to  run  in  his  favor  as  such.  A  conclusion  that  would  import 
validity  to  such  a  conveyance,  as  against  such  mortgagee, 
prior  to  actual  knowledge  of  the  mortgagee  thereof  and  prior 
to  recordation  would  be  in  the  very  teeth  of  the  statute.  The 
case  of  Filipini  v.  Trobock,  134  Cal.  441,  [66  Pac.  587],  is 
authority  for  the  proposition  that  the  recording  of  such 
conveyance  from  Annie  F.  Lennon  on  January  31,  1900,  gave 
to  it,  as  against  the  mortgagee,  who  had  no  prior  actual 
notice  thereof,  the  effect  of  a  conveyance  executed  by  the 
grantor  on  that  day.  Speaking  of  a  deed  executed  prior  to 
the  mortgajre,  ard  recorded  thereafter,  the  court  said :  "But 
we  think  there  can  be  as  little  doubt  that  after  she  had  re- 
corded the  deed  from  Antonio  to  her  deceased  husband,  her 
position  as  successor  to  her  husband  became,  and  continued 
to  be,  no  better  and  no  worse  than  if  the  deed  had  been  made 
the  day  it  was  recorded.  By  recording  the  deed  she  gave  the 
same  notice  to  the  mortgagee  of  her  rights  that  would  have 
been  given  by  the  record  of  a.deed  of  that  date  to  her,  or  to 
any  other  person,  and  whatever  rights  accrued  to  any  pur- 
chaser of  mortgaged  premises  by  the  recording  of  his  deed 
accrued  to  her."  The  opinion  in  this  case  clearly  indicates 
the  conclusion  compelled  by  the  express  terms  of  section 
1214  of  the  Civil  Code, — viz.  that  the  statute  of  limitations 
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cannot  begin  to  run  in  favor  of  one  claiming  under  an  un- 
recorded conveyance  as  against  a  mortgage  given  subsequent 
to  the  execution  and  delivery  of  the  conveyance,  for  a  valuable 
eonsideration,  which  is  first  duly  recorded,  in  the  absence 
of  actual  notice  of  such  conveyance  to  the  holder  of  the  mort- 
;gage,  until  such  conveyance  is  recorded.  We.  are,  of  course, 
not  speaking  of  a  case  where  the  cause  of  action  for  the  debt 
secured  is  barred  as  to  the  debtor,  but  only  of  a  case  where 
the  cause  of  action  is  not  barred  as  to  the  debtor,  in  this 
ease  Annie  F.  Lennon,  and  the  protection  of  the  statute  is 
sought  by  one  whose  only  claim  is  ownership  of  the  land 
subject  to  the  mortgage,  under  a  conveyance  executed  by  such 
-debtor  prior  to  the  mortgage.  In  such  a  case,  actual  notice 
of  his  claim  or  the  constructive  notice  afforded  by  the  re- 
cording of  his  conveyance  or  other  instrument  forming  the 
basis  thereof,  is  essential  to  bring  him  within  the  rule  of 
Wood  V.  Goodfellow,  43  Cal.  185;  Watt  v.  Wnght,  66  Cal.  202, 
(5  Pac.  91] ;  Filipini  v.  Trobock,  134  Cal.  441,  [66  Pac.  587] ; 
Brandenstein  v.  Johnson,  UO  Cal.  29,  [73  Pac.  744] ;  Vandall 
V.  league,  142  Cal.  471,  [76  Pac.  135],  and  Calif omia  Title 
Ins,  etc,  Co,  v.  Miller,  3  Cal.  App.  54,  [84  Pac.  453].  We  are 
satisfied  that  the  action  was  not  barred  by  the  statute  as 
against  Boyer.  We  have  discussed  this  question  upon  the 
assumption  that  the  general  finding  that  the  cause  of  action 
was  not  barred  is  a  mere  conclusion  based  on  the  specific  facts 
found,  which  fully  dispose  of  the  issues  as  to  the  statute 
raised  by  defendants'  answer. 

2.  Defendant  Boyer  contends  that  the  doctrine  of  the  law 
of  the  case  is  applicable  on  the  question  of  the  statute  of  lim- 
itations, and  requires  a  ruling  in  his  favor  thereon.  This 
contention  is  based  on  a  decision  of  this  court  on  a  former 
appeal  in  this  case  from  a  judgment  against  him.  {Uihemia 
etc,  Soc.  V.  Boland,  145  Cal.  626,  [79  Pac.  365].)  The  judg- 
ment against  Boyer  was  there  reversed  for  the  reason  that 
there  was  no  finding  upon  his  plea  of  the  statute  of  limita- 
tions, "nor  of  facts  from  which  such  finding  may  be  inferred." 
It  was  said  that  a  finding  in  plaintiff's  favor  on  sufficient  evi- 
dence upon  the  issue  of  the  statute  would  have  been  sufficient 
to  support  the  judgment.  The  all-important  distinction  be- 
tween that  appeal  and  this  is  that  we  now  have  findings,  based 
on  appropriate  allegations  of  the  amended  complaint,  of  want 
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of  notice  on  the  part  of  plaintiff  of  the  conveyance  from  Annie 
F.  Lennon  to  James  BL  Lennon  until  the  date  of  its  recorda- 
tion, January  31,  1900,  a  date  within  three  months  of  the 
commencement  of  this  action.  This  was  essential  under  section 
1214  of  the  Civil  Code  to  meet  the  plea  of  the  statute,  and 
this  element  was  lacking  in  the  facts  found  by  the  trial  court 
on  the  former  triaL  The  former  decision,  therefore,  does  not 
assist  Boyer  on  this  appeal. 

These  are  the  only  points  made  for  reversal  in  the  opening 
brief  of  defendants.  Some  additional  points  are  made  for 
the  first  time  in  their  closing  brief.  We  are  not  disposed  to 
look  with  favor  upon  a  point  so  made,  unless  good  reason 
appears  for  the  failure  to  make  it  in  the  opening  brief.  This 
practice  is  not  fair  to  a  respondent,  and  tends  to  delay  the 
final  disposition  of  appeals.  This  eourt  has  heretofore  said, 
that  while  it  is  undoubtedly  at  liberty  to  decide  a  case  upcm 
any  points  that  its  proper  disposition  may  seem  to  require, 
whether  taken  by  counsel  or  not,  an  apx>ellant  ihauld,  under 
the  rules,  make  the  points  on  which  he  relies  in  his  op^ng 
brief,  and  not  reserve  them  for  his  reply,  and  that  the  court 
may  properly  consider  them  as  waived  unless  jo  made. 
(Webber  v.  Clarke,  74  Cal.  11,  [15  Pac.  431] ;  Phelps  v.  Mayer^ 
126  Cal.  549,  [58  Pac.  1048].)  This  should  undoubtedly  be 
the  rule  where  no  good  reason  appears  for  the  omisskm  to 
make  the  point  in  the  opening  brief,  and  it  does  not  apx)ear 
that  the  appellant  would  be  unjustly  affected  by  a  refusal 
to  consider  it.  We  think  that  it  is  properly  applicable  here 
One  of  tfa«  points  so  made  is  that  the  evidence  is  insu£Seient 
to  support  the  finding  that  the  plaintiff  was  without  notice  of 
the  prior  deed  from  Annie  F.  Lennon  to  J.  H.  Lennon  at  the 
time  it  took  the  mortgage  and  loaned  the  money  secured 
thereby,  and  that  the  trial  court  improperly  refused  to  strike 
out  certain  evidence  given  on  behalf  of  plaintiff  on  that  issue. 
It  is  true,  as  contended  by  defendants,  that  the  burden  of 
proof  was  on  plaintiff  to  show  the  negative  fact  of  want  of 
notice  {BeU  v.  Pleasant,  145  Cal.  410,  413,  [104  Am.  St.  Rep. 
61,  78  Pac.  957],  and  cases  there  cited),  and  it  is  also  true 
that  the  evidence  on  this  point  is  not  as  full  and  complete 
as  it  might  have  been.  But  there  was  competent  evidence 
showing  want  of  notice  on  the  part  of  officers  of  ^plaintiff 
having  to  do  with  the  passing  of  the  title  anjl-the  paying  to 
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the  mortgagors  of  the  money  loaned,  and  there  was  no  pre- 
tense of  an  attempt  on  the  part  of  the  defendants  to  show 
knowledge  by  or  notice  to  any  oflBeer  or  employee  of  plaintiff 
of  the  unrecorded  conveyance.  The  record  is  such  as  to 
make  it  practically  certain  that  there  was  no  knowledge  by 
plaintiff  of  the  unrecorded  conveyance  until  it  was  placed 
of  record,  and  this  is  so  even  if  the  incompetent  evidence 
quoted  in  the  closing  brief  be  disregarded.  Under  these  cir- 
cumstances, we  believe  the  objections  should  be  considered  as 
waived  by  the  failure  of  defendants  to  make  them  in  their 
opening  brief.  The  other  point  so  made  was  that  the  court 
failed  to  specifically  find  on  ihe  issue  raised  by  the  denial  of 
the  allegations  that  James  H.  Lennon  ''joined  in  the  execution 
of  said  note  and  mortgage  as  the  husband  of  said  Annie  F. 
Lennon,  solely,  and  not  as  the  owner  of  any  interest  in  said 
real  property.**  It  is  sufficient  to  say  that  the  findings  on 
other  issues  fully  cover  this  matter. 
The  judgment  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 

Hearing  in  Bank  denied. 


tL.  A.  No8.  2132,  2139.    In  Bank.~May  15,  1908.] 

GERMAIN  FRUIT  COMPANY,  Appellant  and  Respondent, 
V.  J.  K.  ARMSBY  COMPANY,  Respondent  and 
Appellant. 

Sale  op  Dried  Fbuit  by  Sample — Shipment  op  Quantity  East — 
Breach  of  Warranty — Time  op  Discovery — Measure  op  Dam- 
ages.— The  measure  of  damages  for  a  breach  of  warranty  upon 
a  sale  of  dried  fruit  by  sample,  upon  shipment  to  an  eastern 
market.  Is  deemed  to  be  the  excess,  if  any,  of  the  value  which  the 
property  would  have  had,  at  the  time  to  which  the  warranty  re- 
ferred, if  it  had  been  complied  with,  over  its  actual  value  at  the 
time  when  the  breach  was  discovered,  or  should  reasonably  have 
•  been  discovered,  which  could  not  have  been  expected  to  occur  until 
the  boxes  of  fruit  reached  the  place  to  which  they  were  shipped. 

Id. — Appeal  prom  Judgment  by  Plaintiff — Pleading  and  Findings — 
Unnecessary  Division  of  Damages — Actual  Loss — ^IjOss  op 
Profits. — Upon  appeal  from  the  judgment  by  the  plaintiff,  wher© 
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the  differeoce  in  value  appears  from  the  complaint  and  findings, 
the  segregation  of  that  difference  therein  into  "actual  loss,"  and 
"loss  of  profits  on  resale,"  was  unnecessary  under  the  statute,  and 
when  so  segregated,  it  was  error  for  the  court  to  allow  only  the 
"actual  loss,"  and  to  disallow  the  "loss  of  profits  on  resale"  as  part 
of  the  general  damages. 

Id. — ^Pleading  —  General  Damages  —  Special  Pleadinq  or  Loss  Of 
Profits  Unnecessary. — The  damages  sued  for  may  all  be  recov- 
ered as  general  damages;  and  it  was  not  necessary  for  plaintiff  to 
plead  specially  how  the  loss  of  profits  on  resale  arose. 

Td. — Dependant's  Appeal — ^Finding  op  Warranty  against  Evidence — 
Written  Contract — Parol  Evidence — New  Term  op  Contract.— 
Held,  on  appeal  by  defendant,  that  the  finding  that  there  was  a 
warranty  of  quality  upon  sale  by  sample  is  against  the  evidence, 
showing  that  the  contract  of  sale  was  in  writing  and  is  silent  on 
that  subject.  Parol  evidence,  though  admissible  to  explain  an  ambig- 
uity in  description  of  the  property  sold  and  to  identify  the  same, 
is  not  admissible  to  introduce  any  new  term  into  the  contract, 
importing  quality  or  warranty,  not  included  in  the  meaning  of 
any  term  used  therein. 

Id. — Import  op  Word  "Lot" — Description. — The  use  of  the  word  'lot" 
in  the  contract,  to  indicate  "lot  A,"  "lot  K,"  "lot  C,"  and  'lot 
E,"  each  containing  a  different  number  of  boxes  of  apricots,  is 
expression  of  description,  and  not  of  quality  or  warranty. 

APPEALS  by  plaintiff  from  a  judgment  of  the  Superior 
Court  of  Los  Angeles  County,  and  from  an  order  refusing  to 
vacate  the  judgment,  and  to  increase  the  amount  thereof,  and 
cross-appeal  by  defendant  from  the  whole  of  said  judgment 
and  from'  an  order  denying  new  trial.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Herbert  Cutler  Brown,  for  Plaintiff,  Appellant  in  L.  A. 
No.  2132,  and  Respondent  in  L.  A.  No.  2139. 

Max  Loewenthal,  for  Defendant,  Respondent  in  L.  A.  No. 
2132,  and  Appellant  in  L.  A.  No.  2139. 

THE  COXTRT. — The  appeals  in  this  case,  of  which  there  are 
two,  were  originally  presented  to  the  district  court  of  appeal 
for  the  second  appellate  district,  but  the  judges  thereof  being 
unable  to  agree  in  a  judgment  therein,  the  appeals  were 
ordered  to  this  court  for  disposition.  Accompanying  such 
order  are  the  opinions  filed  by  the  respective  judges  of  the 
district  court  of  appeal.    One  of  said  opinions  is  as  follows : — 
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"Judgment  was  for  plaintiff  and  both  parties  appeal. 
In  view  of  the  conclusion  reached  and  the  order  made 
it  is  deemed  advisable  to  consider  the  two  appeals  to- 
gether. 

"Plaintiff's  appeal  (No.  149)  is  from  an  order  denying  its 
motion  to  vacate  and  set  aside  the  judgment  in  the  cause  and 
to  enter  a  different  judgment,  increasing  the  amount  thereof. 
Defendant's  appeal  No.  154  is  from  the  whole  judgment  and 
from  an  order  denying  its  motion  for  a  new  trial. 

"The  action  was  brought  to  recover  damages  for  breach  of 
warranty  of  quality  of  dried  apricots  sold  by  defendant  to 
plaintiff.  The  damages  claimed  ($1748.22)  were  alleged  in 
the  amended  complaint  to  be  $1126.47  for  the  loss  actually 
sustained  by  the  breach  complained  of,  and  $621.75,  profits 
which  plaintiff  alleges  it  would  have  made  if  the  goods  had 
been  as  warranted.  The  contract  between  the  parties,  which 
was  reduced  to  writing,  was  silent  as  to  any  warranty  of  the 
goods,  but  parol  evidence  was  admitted  by  the  court,  on 
behalf  of  plaintiff,  for  the  purpose  of  establishing  that  the 
sale  was  made  upon  an  express  warranty  by  sample.  It  is 
claimed  by  defendant  that  this  was  error,  and  that  the  find- 
ings upon  which  the  judgment  is  based  are  unsupported  with- 
out this  parol  evidence. 

"The  findings  material  here  show:  The  plaintiff  purchased 
a  lot  of  dried  apricots  f rom.def endant  to  be  resold  in  the  mar- 
kets in  cities  east  of  the  Rocky  Mountains;  the  defendant 
knowing  such  purpose,  warranted  said  fruit  to  be  according 
to  certain  samples  delivered  to  plaintiff;  the  fruit  was  in 
Pomona  and  the  sale  took  place  in  Los  Angeles  and  plaintiff 
relied  upon  such  samples  for  quality  and  weight  (the  num- 
ber of  boxes  being  given)  and  had  no  opportunity  to  inspect 
the  bulk  of  the  fruit;  plaintiff  paid  to  defendant  the  full 
amount  of  the  purchase  price,  to  wit:  $4352.25,  and  delivery 
for  shipment  was  made  f.  o.  b.  cars  at  Pomona,  as  agreed; 
plaintiff,  without  examination,  shipped  the  fruit  to  the  city 
of  Philadelphia  for  sale,  where  its  representative,  on  inspec- 
tion, discovered  it  to  be  inferior  in  quality. to  the  samples 
shown,  and  light  in  weight ;  after  notice  to  defendant  and  the 
refusal  of  the  latter  to  take  any  action  in  the  matter,  plaintiff 
sold  the  apricots  in  the  market  at  Philadelphia  for  $3225.78 
over  and  above  the  freight  and  usual  and  necessary  expenses 
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of  making  the  saJe,  which  was  the  best  price  obtainable  for 
such  apricots.  Had  the  apricots  been  of  the  quality  of  the 
samples  exhibited  to  plaintiff  they  could  and  would  have  been 
sold  by  it  in  Philadelphia  for  the  sum  of  $4974,  in  excess  of 
freight  and  expenses  of  sale.  As  an  inference  ttom  these 
facts,  the  court  finds  that  by  reason  of  such  breach  of  war- 
ranty plaintiff  h^s  been  damaged  in  the  sum  of  $1748.22; 
$1126.47  being  actual  loss  and  $621.75  being  the  profits  which 
would  have  been  made  on  resale  if  the  apricots  had  been  as 
warranted.  Judgment  is  then  given  for  $1126.47  and  denied 
as  to  the  $621.75,  profits.  Argumentatively,  and  as  a  conclu- 
sion of  law. based  on  specific  findings  made,  the  reason  for  not 
including  the  'profits'  in  the  judgment  is  stated  by  the  court 
in  its  findings  to  be  'that  defendant  did  not  have  notice  that 
plaintiff  intended  to  sell  said  apricots  in  any  specific  market, 
or  at  any  definite  price.'  Plaintiff  claims  that  on  the  findings 
of  fact  made  it  was  entitled  to  a  judgment  for  $1748.22. 

"Plaintiff's  Appeal  No.  149. 

"Considering  first  the  plaintiff's  appeal  (No.  149)  which 
involves  but  one  question  and  must  be  determined  from  the 
judgment-roll,  we  are  of  the  opinion  that  the  segregation  of 
the  damages  into  actual  loss  and  profits  in  such  a  case  as  this 
is  not  necessary  under  the  statute.  ^Speculative*  profits  are 
one  thing  and  that  portion  of  the  price  of  goods  having  an 
actual  value  in  the  market  above  what  was  paid  for  them  is 
another.  The  goods  delivered  in  Philadelphia  were  actually 
worth  only  $3225.78  over  and  above  freight  and  expenses  of 
sale.  Had  they  been  according  to  sample  they  would  have 
been  of  the  value  of  $4974  over  freight  and  expenses  at  tiie 
same  place.  That  is,  the  same  quantity  of  apricots  purchased 
by  plaintiff  of  defendant  of  the  quality  of  the  samples  shown 
were  actually  worth  $4974  in  Philadelphia  at  the  time  the 
ones  delivered  to  plaintiff  by  defendant  were  sold  for  the 
smaller  sum  named.  There  is  nothing  'speculative'  about 
these  differences  of  value.  The  findings  to  this  effect  are 
express,  and  may  be  considered  independent  of  the  finding 
upon  the  theory  of  a  resale  which  also  fixes  the  last-mentioned 
value  at  the  same  amount  ($4974)   for  that  purpose. 

"Defendant  sold  goods  to  plaintiff  which  it  knew  the  latter 
would  have  no  opportunity  to  inspect  until  they  reached  some 
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eastern  market.  The  court  finds  Philadelphia  to  be  one  of 
the  places  that  must  be  included  in  the  term  'eastern  market.* 
The  inspection  at  that  place  disclosed  goods  worth  $3225.78, 
instead  of  $4974.  The  reason  for  the  difference  was  the  fail- 
ure and  breach  of  defendant's  warranty.  If  there  had  been 
any  element  of  special  additional  damage  by  reason  of 
plaintiff's  inability  to  make  good  some  contract  of  sale  made 
by  it,  at  the  time  of,  or  prior  to,  the  purchase  from  defend- 
ant, and  the  fulfillment  of  such  contract  had  been  dependent 
upon  the  goods  being  \ip  to  sample,  notice  to  defendant  of 
such  special  sale  at  a  definite  price  would  have  been  necessary 
in  order  to  hold  it  for  such  special  damages.  No  damages  are 
asked  here  for  profits  on  a  contract  for  resale  at  an  advanced 
price. 

"Damages  for  breach  of  an  obligation  are  measured  by  the 
amount  which  will  compensate  the  party  aggrieved  for  all  the 
detriment  proximately  caused  thereby,  or  which  in  the  ordi« 
nary  oourse  of  things  will  be  likely  to  result  therefrom.  (Civ* 
Code,  sec  3300.) 

'^'The  detriment  caused  by  the  breach  of  a  warranty  of 
the  quality  of  personal  property  is  deemed  to  be  the  excess, 
if  any,  of  the  value  which  the  property  would  have  had  at 
the  time  to  which  the  warranty  referred,  if  it  had  been  com- 
plied with,  over  its  actual  value  at  that  time*'  (Civ.  Code, 
see.  3311) 

"The  eases  cited  by  both  parties  relating  to  the  interference 
with,  discontinuance  of,  or  destruction  of  a  business,  or  the 
prevention  of  one  from  pursuing  a  vocation,  and  dealing  with 
the  question  of  what  profits  are  too  remote^  or  speculative  or 
uncertain  to  be  included  in  an  action  for  damages  for  such 
interferenee  or  destruction,  only  indirectly  aid  in  solving  the 
question  here  under  consideration  and  are  to  be  distinguished 
from  this  case. 

"In  Hughes  v.  Bray,  60  Cal.  284,  an  instructicm  to  a  jury 
was  sustained  which  uses  the  following  language :  'You  should 
ascertain  .  .  .  what  portion  of  the  barley  delivered,  if  any, 
was  of  an  inferior  quality,  and  in  the  second  place  you 
should  award  to  the  plaintiff  the  difference  between  the  mar^ 
ket  value  of  such  portion,  and  the  market  value  of  an  equal 
quantity  of  barley  of  the  same  quality  as  the  sample,  at  the 
time  of  delivery/ 
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"In  Shearer  v.  Park  Nursery  Co.,  103  Cal.  415,  [42  Anu 
St.  Rep.  125,  37  Pac.  412],  the  time  of  the  breach  of  warranty 
was  held  to  mean  the  time  at  which  the  breach  was  discov- 
ered, or,  with  ordinary  care  and  attention  might  have  been 
discovered  by  the  purchaser.  That  is,  at  the  time  at  which,, 
under  the  circumstances  of  the  case,  it  reasonably  should 
have  been  discovered.  In  the  case  at  bar  this  could  not  have 
been  expected  to  occur  until  the  goods  reached  the  place  to 
which  they  were  shipi)ed. 

"The  same  rule  has  been  applied  in  this  state  in  case  of 
an  implied  warranty,  under  section  1771  of  the  Civil  Code,, 
that  merchandise  inaccessible  to  the  examination  of  the  buyer 
is  warranted  to  be  merchantable.  {Silberhorn  v.  Whcaton, 
(Cal.)  51  Pac.  689.)  If  the  opinion  in  Eriglish  v.  Spokane 
Com.  Co.,  57  Fed.  451,  [6  C.  C.  A.  416],  b6  in  conflict  with 
this,  it  must  give  way  to  the  local  authority  decided  under 
our  statute.  But,  I  think  the  same  rule  of  damages  is  declared 
in  that  case,  and  the  same  distinction  made  as  to  'profits, 
on  resale.'  The  rule  adopted  in  English  v.  Spokane  is  from 
Schouler's  Personal  Property,  and  is  quoted  as  follows :  'The 
measure  of  damages  recoverable  for  breach  of  warranty  of 
quality  is,  in  general,  the  difterence  in  value  between  the 
article  actually  furnished  and  that  which  should  have  been 
furnished  under  the  contract  at  the  time  and  place  agreed 
upon.  .  .  .  The  rule  of  damages  for  breach  of  warranty  is  the 
difference  between  the  sound  value  of  the  thing  as  warranted 
and  its  actual  value.'  The  federal  court,  in  considering  the 
place  at  which  the  value  was  to  be  ascertained,  says :  *  As  the 
sale  was  made  at  Omaha  and  the  goods  were  to  be  delivered  at 
Spokane,  the  defendant  was  entitled  to  recover  the  difference 
between  the  contract  price  and  the  value  of  the  goods  in 
the  market  at  Spokane  at  the  time  of  the  delivery.'  The  place 
of  delivery  being  the  same  as  the  place  of  inspection  and 
resale,  there  was  no  reason  for  the  application  of  the  rule 
declared  in  Shearer  v.  Park  Nursery  Co.,  103  Cal.  415,  [42 
Am.  St.  Kep.  125,  37  Pac.  412]. 

"The  damages  which  plaintiff  sues  for  in  this  case  may 
all  be  recovered  as  general  damages,  and  it  is  not  necessary 
that  the  ^profits'  be  specially  alleged.  (Tahoe  Ice  Co.  v. 
Union  Ice  Co.,  109  Cal.  249,  [41  Pac.  1020].)  As  the 
conclusion  reached  on  defendant's  appeal  will  require  a  new 
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trial  of  the  case,  it  is  not  necessary  for  us  to  consider  whether 
or  not  the  amended  complaint  and  the  findings  of  fact  would 
support  the  judgment  here  indicated  as  proper  on  the  case 
made.  The  foregoing  opinion  will  suflSce  to  guide  the  parties 
as  to  all  matters  affected  by  this  appeal,  if  a  new  trial  be  had. 
"By  the  opinion  filed  in  appeal  No.  154,  it  being  held  that 
the  evidence  was  insufficient  to  support  the  findings  made  in 
the  case,  it  would  be  idle  to  make  an  order  overruling  the 
trial  court  s  action  in  denying  plaintiff's  motion.  This  appeal,, 
therefore,  must  be  governed  by  the  order  made  in  No.  154. 

"Defendant's  Appeal  No.  154. 

"The  real  question  to  be  determined  on  this  appeal  relates- 
to  the  admissibility  of  the  parol  evidence  to  aflfect  the  terms 
of  the  writing  executed  by  the  parties  at  the  time  said  drieA 
apricots  were  sold.    This  writing  was  as  follows: — 


it  «n 


'Los  Angeles,  Cal.,  Oct.  19,  1901. 
'This  agreement  mad^  by  and  between  the  J.  K.  Armsby 
Co.,  and  the  Germain  Fruit  Company,  Witnesseth: 

"  'That  the  said  J.  K.  Armsby  Co.  has  this  day  sold  and' 
the  said  Germain  Fruit  Company  has  this  day  bought  twenty- 
five  hundred  boxes  apricots,  more  or  less^  consisting  of : 

"  'Lot  'A/  287  boxes 

"  'Lot  •K,'  104  boxes 

"  'Ijot  'C,'  1400  boxes 

"  *Lot  'E,' 715  boxes 

at  seven  (7)  cents  per  pound  plus  one  per  cent  net  cash  f.  o.  b. 
cars  at  Pomona,  on  surrender  of  bill  of  lading;  shipment  to- 
be  made  during  the  month  of  October,  1901. 
"  'Signed  in  duplicate. 

"  'The  J.  K.  Armsby  Company, 

"  'By  A.  B.  Miner. 
"'Germain  Fruit  Company, 

"  'By  Eugene  Germain.' 


'^Measured  by  the  criterion  that  the  completeness  of  a  writ- 
ten contract,  as  a  fuU  expression  of  the  parties,  is  the  writing 
itself,  the  writing  appears  upon  its  face  to  contain  all  the 
necessary  elements  of  a  complete  contract  of  sale.     The  de- 
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scription  of  the  property  sold  is  admittedly  incorrect  and  it 
contains  no  express  warranty  of  quality  of  the  goods  sold, 
but  contracts  of  sale  may  be  complete  without  the  latter. 

"The  contract  calls  for  apricots,  while  the  eyidenee  shows 
and  both  parties  admit  that  dried  apricots  were  the  subject 
of  the  agreement.  It  is  conceded  that  this  defect  of  descrip- 
tion may  be  supplied  by  parol.  Respondent  contends  that  the 
same  rule  warrants  the  introduction  of  parol  evidence  to 
determine  what  apricots  were  intended  to  be  described  by 
lot  'A,'  lot  *K,'  lot  'C,'  and  lot  'E/  and  also  to  identify  them 
by  sample.  There  is  no  question  as  to  the  former  proposition, 
and  in  a  proper  case  and  under  proper  circumstances  the 
latter  would  no  doubt  be  ttue.  For  instance,  if  the  fruit 
itself,  the  label  on  the  box,  the  x>ackage,  or  the  method  o< 
packing  were  peexrliar,  or  so  different  in  character  from  other 
fruit  or  packages  of  dried  apricots,  as  generally  prepared  fot 
market,  that  the  sample  box  would  serve  to  identify  or  aid  in 
identifying  the  goods  from  which  the  box  was  taken^  such 
evidence  might  be  admissible  for  the  purpose  of  identifying 
the  subject-matter  of  the  written  contract  *Lot  A»  287  boxes,' 
does  not  so  clearly  describe  the  goods  sold  as  to  preclude 
the  admission  of  evidence  for  purposes  of  identification,  if 
necessary.  (Ontario  D.  F.  O.  Assoc,  v.  Cutting  F.  P.  Co., 
134  Cal.  21,  [86  Am.  St.  Eep.  231,  66  Pac.  28].) 

"No  effort,  however,  was  made  to  show  such  cirewnstances 
as  would  warrant  the  introduction  of  the  samples  or  the 
testimony  in  relation  thereto  upon  this  theory^  If  the  facts 
had  been  such  as  to  make  the  evidence  proper  upon  this  theory 
alone,  the  purpose  of  its  introduetion  should  kave  been  lim- 
ited so  as  to  exclude  its  consideration  izx  eooneetion  witii  the 
question  of  warranty  of  quality.  On  the  contrary,  the  vety 
purpose  of  its  introduction  was  apparently  to  add  to  the  writ- 
ten contract  of  sale  another  term,  a  parol  warranty  of  quality 
by  sample. 

"The  court  permitted  the  introduction  of  parol  evidence  as 
to  sample  and  applied  it  on  the  theory  that  it  was  competent 
proof  of  a  warranty.  It  expressly  found  such  a  warranty, 
and  the  judgment  for  damages  rests  upon  fts  breach.  There 
is  no  other  evidence  to  support  the  finding,  except  the  infer- 
ences to  be  drawn  from  plaintiff's  exhibit  5.  This  was  a  re- 
ceipted bill  showing  on  its  face  words  and  figures,  Trfiich 
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taken  with  plaintiflf's  explanation  of  them  served  to  corrobo- 
rate plaintiff's  testimony  that  the  sale  was  made  by  sample. 
Alone,  it  was  insufficient  as  evidence  in  writing  to  justify  a 
finding  to  that  eflFect.  The  finding  and  judgment  therefore 
rest  on  the  parol  evidence. 

"It  is  urged  by  respondent  in  support  of  the  court's  action, 
that  an  ambiguity  or  uncertainty  appearing  in  the  language 
of  the  instrument  by  the  use  of  the  terms  'Lot  A,  287  boxes,' 
€tc.,  the  matter  is  open  for  explanation  by  parol  evidence; 
and,  that  such  ambiguity  or  uncertainty  may  as  well  be 
removed  by  showing  the  term  was  intended  to  mean  'accord- 
ing to  sample  A,*  as  by  showing  that  it  was  intended  to  mean 
some  certain  pile  of  287  boxes  marked  'A,'  or  designated  as 
*A'  in  some  other  manner  for  purposes  of  description  or 
identification.  In  other  words,  that  the  term  being  ambiguous 
there  is  no  good  reason  why  such  ambiguity  may  not  be  re- 
solved upon  the  assumption  of  an  ambiguity  in  expressing 
the  warranty  as  well  as  upon  the  theory  of  an  ambiguity 
in  description.  There  is  much  weight  in  this  contention.  We 
must,  however,  bear  in  mind  that  the  law  permits  no  new 
term  to  be  introduced  into  a  written  contract  by  parol,  while 
it  does  permit  such  evidence  for  the  purpose  of  making  cer- 
tain an  ambiguous  description  or  for  purposes  of  identifica- 
tion. 

**To  hold  that  the  words,  'Lot  A,  287  boxes,'  considered 
either  in  their  ordinary  use  or  as  used  in  a  commercial  way, 
relate  to  warranty  rather  than  identification  would  do  vio- 
lence to  the  use  of  language.  It  would  amount  to  what  the 
rule  does  not  permit  even  in  cases  of  description,  the  supply- 
ing by  parol  of  something  not  expressed  in  the  instrument  in 
any  manner.  Neither  the  grammatical  construction  of  the 
language  used  in  the  contract  nor  the  definition  given  to  the 
word  'lot'  by  the  lexicographers  justifies  attributing  to  it  a 
meaning  which  imports  quality  or  warranty. 

"While  from  the  parol  evidence  introduced  the  inference 
may  be  drawn  that  the  parties  intended  the  sale  should  be 
on  a  warranty  by  sample,  we  cannot  permit  any  bias  or 
knowledge  of  the  fact  to  lend  weight  to  the  construction  of 
the  instrument.  Admitting  that  such  was  the  intention,  an 
examination  of  the  writing  shows  that  if  this  were  the  case 
there  was  an  entire  failure  to  embody  such  intention  in  the 
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contract.  The  language  used  was  unfit  and  inappropriate  to 
express  a  warranty  of  quality  by  sample  or  otherwise,  being 
language  importing  description  and  identity  only.  'Lot'  is 
not  an  ambiguous  word  of  warranty,  but  a  word  used  solely 
to  describe  and  identify.  All  definitions  of  the  word  display 
its  derivation  from  'share,  portion  or  parcel.'  (See  Century 
Dictionary.) 

"There  are  well-considered  cases  holding  that  an  express 
warranty  can  be  proven  by  parol  evidence  where  the  contract 
of  sale  is  silent  in  this  respect.  The  decisions  in  these  cases 
are  based  upon  the  principle  that  a  warranty  is  not  one  of 
the  essential  elements  of  a  sale,  but  is  a  mere  collateral  under- 
taking.   {Chapin  v.  Dobson,  78  N.  Y.  74,  [34  Am.  Dec.  512].) 

"This  view,  however,  is  not  in  harmony  with  the  cases  upon 
which  the  latest  declarations  of  the  law  on  this  subject  by 
our  supreme  court  rest.  In  Thompson  v.  Libby,  34  Minn. 
377,  [26  N.  W.  2],  it  is  said:  'When  made,  a  warranty  is  a 
part  of  the  contract  of  sale.  The  common  sense  of  men 
would  say,  and  correctly  so,  that  when,  on  a  sale  of  personal 
property  a  warranty  is  given,  it  is  one  of  the  terms  of  the 
sale  and  not  a  separate  and  independent  contract.'  To  justify 
the  admission  of  parol  evidence  on  the  ground  that  it  is  col- 
lateral, it  must  relate  to  a  subject  distinct  from  that  to  which 
the  writing  relates. 

"Where  the  written  sale  contains  no  warranty  or  expresses 
the  warranty  that  is  given  by  the  vendor,  parol  evidence  is 
inadmissible  to  prove  the  existence  of  the  warranty  in  the 
former  case  or  to  extend  it  in  the  latter.  {Johnson  v. 
Powers,  65  Cal.  181,  [3  Pac.  625] ;  citing  Benjamin  on  Sales, 
621.) 

"  'If  it  (the  writing)  imports  on  its  face  to  be  a  complete 
expression  of  the  whole  agreement, — ^that  is,  contains  such 
language  as  imports  a  complete  legal  obligation, — it  is  to  be 
presumed  that  the  parties  have  introduced  into  it  every  ma- 
terial item  and  term;  and  parol  evidence  cannot  be  admitted 
to  add  another  term  to  the  agreement,  although  the  writing 
contains  nothing  on  the  particular  one  to  which  parol  evi- 
dence is  directed.  The  rule  forbids  to  add  by  parol  when 
the  writing  is  silent,  as  well  as  to  vary  where  it  speaks.'  (Ear- 
rison  v.  McCormick,  89  Cal.  330,  [23  Am.  St.  Rep.  469,  26 
Pac.   830] ;  citing  Thompson  v.  Libby,  34  Minn.   377,    [26 
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N.  W.  2] ;  and  Naumbcrg  v.  Young,  44  N.  J.  L.  331,  [43  Am, 
Rep.  380].) 

*'The  effect  and  limitations  of  Ouidery  v.  Oreen,  95  Cal. 
630,  [30  Pae.  786],  and  Sivers  v.  Sivers,  97  Cal.  518,  [32  Pac. 
571],  and  the  cases  citing  them,  have  been  clearly  distin- 
guished in  Bradford  Inv.  Cp.  v.  Joost,  117  Cal.  204,  [48  Pac. 
1083],  and  they  are  not  authority  here.  ^  (See,  also.  Board 
of  Education  v.  Grant,  118  Cal.  44,  [50  Pac.  5].) 

"The  rule  declared  in  Harrison  v.  McCormick  was  afl&rmed  in 
Gardiner  v.  McDonogh,  147  Cal.  313,  [81  Pac.  964],  and  finds 
abundant  support  elsewhere.  {Wilson  v.  New  V,  8,  Co,,  73 
Fed.  994,  [20  C.  C.  A.  248] ;  Union  Selling  Co.  v.  Jones,  128 
Fed.  672,  [63  C.  C.  A.  224] ;  Day  Leather  Co.  v.  Michigan 
Leather  Co.,  141  Mich.  533,   [104  N.  W.  797].) 

"Even  Mr.  Wigmore,  who  in  his  work  on  Evidence  argues 
most  strenuously  for  an  extension  of  the  rule  relating  to  the 
admission  of  parol  evidence,  so  that,  what  he  calls,  'all  the 
terms  of  the  contract,'  may  be  considered  by  the  court,  recog- 
nizes a  distinction  in  the  application  of  the  rule  to  the  matter 
of  warranty  and  its  application  to  matters  of  description 
(sees.  2401,  2434,  and  2465).  We  cannot  help  suggesting, 
however,  that,  in  his  discussion  on  this  subject,  Mr.  Wigmore 
has  not  given  sufficient  weight  to  the  possibility,  or  rather 
probability,  that  the  extension  urged  might  result  in  the  ad- 
mission not  only  of  'all  the  terms  of  the  contract,'  but  some 
additional  ones,  and,  in  rare  cases,  might  even  result  in 
removing  from  the  written  contract  some  of  the  most  impor- 
tant terms  that  had  been  formally,  carefully  and  intentionally 
put  down  therein.  To  hold  parties  to  diligence  and  care  in 
reducing  their  negotiations  to  writing,  and  to  hold  the  writing 
to  be  subject  to  attack  only  by  specific  allegations  of  fraud  or 
mistake,  appears  to  be  the  better  rule,  and  is  now  supported 
by  the  weight  of  authority.  Like  the  statute  of  frauds,  this 
rule  is  founded  upon  long  and  convincing  experience  that 
written  evidence  is  more  certain  and  accurate  than  'slippery 
memory.'  So  long  as  the  rule  is  applied,  the  actual  contract 
made  can  be  preserved  without  fear  of  its  being  aflfected  in 
its  terms  by  the  frailties  of  an  interested  human  recollection. 
That  sometimes  the  written  contract  does  not  include  all  the 
terms  intended  by  reason  of  neglect  or  oversight,  and  injustice 
JB  thereby  done  in  particular  cases,  does  not  justify  the  aban- 
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donment  of  the  rule.  To  construe  it  away  is  to  destroy  one 
of  the  greatest  barriers  against  fraud  and  perjury. 

"Without  specially  indicating  the  rulings  to  which  this 
opinion  is  applicable,  it  is  sufScient  to  say  that  the  admission 
of  testimony  to  show  a  sale  by  sample  for  the  purpose  of 
establishing  an  express  warranty  of  quality  of  the  apricots 
sold  was  error.  The  finding  of  such  a  warranty  was  without 
competent  evidence  to  sustain  it,  and  the  case  was  tried  on  an 
erroneous  theory  inconsistent  with  the  rule  declared  in  Oardi- 
ner  v.  McDonogh,  147  Cal.  313,  [81  Pac.  964]. 

"The  other  points  made  by  appellant  on  this  appeal  need 
not  be  considered  further  than  they  come  within  the  reason- 
ing in  appeal  No.  149." 

We  are  satisfied  that  the  foregoing  opinion  correctly  states 
the  law  applicable  to  the  points  presented  on  both  appeals, 
and  we  adopt  it  as  the  opinion  of  this  court 

The  judgment  and  order  appealed  from  are  reversed. 

SHAW,  J. — I  concur  in  the  judgment,  on  the  authority  of 
the  decision  in  Oardmer  v.  McDonogh,  147  Cal.  313,  [81  Pac. 
964] .  I  do  not  agree  to  all  that  is  said  in  the  opinion  adopted 
by  the  court,  as  I  imderstand  it  I  can  conceive  of  a  sale 
of  goods  in  bulk,  of  varying  quality,  in  which  the  different 
qualities  might  be  represented  by  samples  shown  to  the  pur- 
chaser, the  goods  being  absent,  and  in  which  an  estimate 
would  be  made  by  the  seller  of  the  quantities  of  each  kind 
comprised  in  the  whole  bulk  corresponding  to  the  samples 
shown,  the  samples  being  marked  as  "lot  A,"  "lot  B,"  etc.  In 
such  a  case  a  writing,  such  as  that  here  in  question,  purport- 
ing to  agree  to  sell  "500  boxes  lot  A,  and  600  boxes  lot  B," 
if  construed  with  reference  to  the  circumstances  attending 
its  execution,  would  properly  be  held  to  mean  that  a  sale  was 
made  of  500  boxes  of  the  quality  of  the  sample  marked  as 
lot  A  and  600  boxes  of  the  quality  of  the  sample  mariced  as 
lot  B.  Such  evidence  would,  in  my  opinion,  be  competent  to 
point  the  meaning  of  the  writing.  I  do  not  believe  that 
the  opinion  intends  to  express  anything  contrary  to  this,  but 
I  think  some  of  its  language  might  be  so  understood.  The 
evidence  admitted  by  the  court  below  and  here  held  incom- 
petent, however,  shows  a  mere  sale  by  sample  and,  according 
to  that  evidence,  the  designations  "lot  A,"  etc.,  refer  to  certain 
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lots  stored  in  a  warehouse  and  not  to  the  respective  samples 
exhibited  to  the  purchaser.  The  case  falls  precisely  within 
the  rule  established  in  Oardiner  v.  McDonogh,  which  is  now 
to  be  considered  as  the  settled  rule  of  this  court 


[8.  P.  No.  4929.    In  Bank.— May  15,  1908.] 

M.  H.  DIEPENBROCK,  Petitioner,  v.  SUPERIOR  COURT 
OF  THE  COUNTY  OP  SACRAMENTO,  Respondent. 

Legal  Holidays — Constitutional  Law — Transaction  or  Judicial 
Business. — Section  5  of  article  VI  of  the  constitution,  declaring 
that  the  superior  courts  of  the  state  ^'shall  be  always  open  (legal 
holidays  and  non- judicial  days  excepted),"  but  "injunctions  and 
writs  of  prohibition  may  be  issued  and  served  on  legal  holidays 
and  non-judicial  days," — authorizes  the  legislature  to  allow  or  dis- 
allow the  transaction  of  all  or  any  class  of  judicial  business  upon 
legal  holidays,  by  an  act  not  in  itself  obnoxious  to  other  restrictions 
of  the   constitution. 

Id. — Special  Holidays — Amendment  op  1907  to  Section  135  op  Code 
OP  Civil  Pbocedure  Unconstitutional. — That  portion  of  the 
amendment  of  section  135  of  the  Code  of  Civil  Procedure,  enacted 
at  the  special  session  of  the  legislature  on  November  23,  1907,  and 
providing  that  on  aU  "special  holidays"  declared  by  the  governor 
of  the  state,  the  courts  shall  be  open  for  the  transaction  of  all 
judicial  business  "except  the  trial  of  an  action  or  the  rendition  of 
a  judgment  based  upon  a  contract,  expressed  or  implied,  for  the 
direct  payment  of  money,"  is  unconstitutional  in  that  it  confers 
a  special  privilege  upon  a  class,  not  founded  upon  any  constitutional, 
rational,  or  legal  distinction.  The  exception  is  so  integral  a  portion 
of  the  statute  as  to  render  the  entire  amendment  void. 

APPLICATION  for  a  Writ  of  Prohibition  directed  to  the 
Superior  Court  of  Sacramento  County.  Peter  J.  Shields, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
R.  Platnauer,  and  Grove  L.  Johnson,  for  Petitioner. 

L.  T.  Hatfield,  V.  L.  Hatfield,  and  W.  H.  Hatfield,  Amici 
CuricB,  for  Petitioner. 
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Gushing,  Grant  &  Gushing,  Amici  CuricB,  on  petition  for 
rehearing. 

C.  E.  McLaughlin,  A.  L.  Shinn,  C.  B.  Harris,  and  G.  O. 
Busick,  for  Respondent. 

IIENSnAW,  J. — This  is  an  application  for  a  writ  of  pro- 
hibition, the  purpose  of  which  is  to  have  determined  the  valid- 
ity of  section  135  of  the  Gode  of  Givil  Procedure  as  amended 
on  November  27,  1907  (Stats.  1907,  p.  681). 

Section  5  of  Article  VI,  of  the  constitution  declares  that 
the  superior  courts  of  this  state  "shall  be  always  open  (legal 
holidays  and  non-judicial  days  excepted)"  but  "injunctions 
and  writs  of  prohibition  may  be  issued  and  served  on  legal 
holidays  and  non-judicial  days." 

Holidays  were  defined  by  the  codes  and  were  declared, 
besides  certain  enumerated  days,  to  be  "every  day  appointed 
by  the  president  of  the  United  States  or  by  the  governor  of 
this  state  for  a  public  fast,  thanksgiving  or  holiday." 

It  was  then  declared  by  section  133  of  the  Gode  of  Givil 
Procedure,  that  courts  of  justice  may  be  held  and  judicial 
business  transacted  on  any  day  excepting  as  provided  in  the 
next  section.  Section  134  of  the  Gode  of  Givil  Procedure,  then 
provided  as  follows: — 

"No  court,  other  than  the  supreme  court,  must  be  open  for 
the  transaction  of  judicial  business  on  any  of  the  holidays 
mentioned  in  section  ten,  except  for  the  following  purposes: 

"1.  To  give,  upon  their  request,  instructions  to  jury  when 
deliberating  on  their  verdict; 

"2.  To  receive  a  verdict  or  discharge  a  jury; 

"3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a  crim- 
inal action,  or  in  a  proceeding  of  a  criminal  nature. 

"Injunctions  and  writs  of  prohibition  may  be  issued  and 
served  on  any  day." 

It  will  be  noted  that  the  language  above  quoted  empowers 
the  courts  on  holidays  to  transact  business  other  than  that 
desiprnated  by  the  constitution.  But,  to  the  objection  that  the 
constitution  prohibited  all  business  in  the  superior  court  on  a 
le^al  holiday  or  non-judicial  day,  except  the  issuance  of  in- 
junctions and  writs  of  prohibition,  this  court  long  since 
answered  that  the  constitution  did  not  contemplate  such  a 
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result,  but  "leaves  the  legislature  at  liberty  to  allow  or  disallow 
the  transaction  of  all  or  any  class  of  judicial  business  upon 
legal  holidays."  {People  v.  Soto,  65  Cal.  621,  [4  Pac.  664] ; 
Ex  parte  Smith,  152  Cal.  566,  [93  Pac.  191].) 

Such  was  the  condition  of  the  law  when  the  legislature  was 
called  together  in  extraordinary  session  in  the  autumn  of 
1907.  The  legislature  was  convened  principally  for  the  pur- 
pose of  devising  some  measure  of  relief  from  the  effects  of 
the  financial  panic  which  the  state  was  then  undergoing. 
A  year  and  a  half  previously,  in  the  spring  of  1906,  following 
the  San  Francisco  disaster,  it  had  seemed  necessary  to  the 
governor  to  declare  holidays  until  such  time  as  affairs  again 
resumed  something  of  their  normal  condition.  Necessary  and 
beneficial  upon  the  whole,  it  was  universally  recognized  that 
the  state  at  large  suffered  no  little  inconvenience  from  the 
interruption  to  judicial  business  enforced  under  the  law  by 
the  declaration  of  these  holidays.  Again,  in  the  autumn  of 
1907,  owing  to  the  financial  crisis  through  which  the  state 
was  passing,  it  had  been  deemed  necessary  by  the  governor 
to  declare  a  series  of  holidays.  And,  again,  as  against  the 
compensating  good,  it  was  recognized  that  hardship  resulted 
from  the  general  suspension  of  the  judicial  business  of  the 
superior  courts.  It  was  under  these  icircumstances  that  the 
legislature  undertook  the  commendable  task  of  preserving  the 
benefits  and  advantages  of  such  holidays,  while  minimizing 
their  evils.  To  accomplish  this  result,  it  amended  section  10 
of  the  Code  of  Civil  Procedure  relating  to  holidays,  adding 
to  the  language  of  section  10  above  quoted,  that  holidays, 
besides  those  enumerated  in  the  section  as  it  originally  stood, 
should  be  "such  days  as  the  governor  may  declare  as  special 
holidays.''  Then  proceeding  with  the  consideration  of  these 
special  holidays,  the  section  declared,  "that  the  governor  of  the 
state  may  declare  special  holidays,  and  he  may  in  one  procla- 
mation designate  one  or  any  number  of  consecutive  days  as 
special  holidays,  and  during  any  such  special  holidays  no 
public  duty  shall  be  suspended  or  prohibited  except  such  as 
affect  the  administration  of  justice  in  the  courts  of  this  state 
as  prescribed  by  section  135  of  this  code  for  the  control  of 
such  courts."  Section  135  of  the  Code  of  Civil  Procedure 
was  then  amended  by  adding  to  it  this  new  matter:  "On 
all  special  holidays  the  courts  of  this  state  shall  be  open  for 
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the  transaction  of  any  and  all  judicial  business  except  the 
trial  of  an  action  or  the  rendition  of  a  judgment  based  upon 
a  contract,  expressed  or  implied,  for  the  direct  payment  of 
money." 

In  the  briefs  of  counsel  much  consideration  is  paid  to  the 
question  as  to  whether  or  not  it  is  within  the  power  of  the 
legislature,  by  calling  a  holiday  a  "special"  holiday,  to  clothe 
it  with  characteristics,  privileges,  and  immimities  which  do 
not  pertain  to  a  "general"  holiday.  It  is  argued  that  to  per- 
mit this  is  to  permit  an  evasion  of  the  constitution  which 
speaks  of  holidays,  and  which,  so  speaking,  must  mean  all 
holidays,  special  as  well  as  general;  that  the  essential  dis- 
tinction, and  the  only  essential  distinction,  which  can  exist 
between  a  special  holiday  and  a  general  holiday,  is  found  in 
the  nature  of  their  creation,  but  that  when  once  created  both 
stand  upon  the  same  plane,  with  equal  footing.  A  general 
holiday,  it  is  thus  said,  is  a  day  set  apart  and  declared  to  be 
such  by  the  legislature  itself,  notice  being  carried  to  all  the 
world  by  the  statute  that  such  particular  day  has  been  set 
apart  for  rest,  recreation,  fasting,  thanksgiving,  public  re- 
joicing, public  mourning,  or  any  of  the  other  legitimate  pur- 
poses for  which  such  a  day  may  be  decreed;  upon  the  other 
hand,  that  a  special  holiday  is  special  only  in  the  sense  that 
it  is  not  a  recurring  anniversary,  but  is  created  from  time  to 
time  by  the  declaration  of  the  chief  executive  when  occasion 
seems  to  call  for  it.  But  we  need  not  here  determine  this 
question  upon  the  broad  lines  of  its  presentation,  for  we  think 
that  conceding  that  the  legislature  has  the  power  to  make  a 
distinction  in  some  of  their  attributes  and  characteristics  be- 
tween a  general  holiday  and  that  which  they  have  designated 
a  special  holiday,  nevertheless  the  particular  difference,  dis- 
tinction, and  limitation  which  they  have  here  made,  affecting 
the  courts  of  justice  and  the  administration  of  justice,  is  spe- 
cial legislation  which  cannot  be  upheld.  When  this  court  in 
People  V.  Soto,  65  CaL  621,  [4  Pac.  664],  declared  that  the 
legislature  was  at  liberty  to  allow  or  disallow  the  transaction 
of  all  or  any  class  of  judicial  business  upon  legal  holidays,  it 
meant  no  more,  and  could  have  meant  no  more,  than  that  the 
legislature  could  authorize  the  transaction  of  any  class  of 
business  which  was  not  in  itself  obnoxious  to  the  dictates  of 
the  constitution.    Up  to  that  time  the  exceptions  as  to  writs 
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of  prohibition  and  injunctions,  while  special  in  their  nature^ 
were  classes  designated  by  the  constitution  itself,  and  there- 
fore not  to  be  questioned.  In  all  other  respects  the  purposes 
enumerated  in  section  134  of  the  Code  of  Civil  Procedure,  for- 
which  judicial  business  could  be  transacted  upon  a  holiday, 
were  purposes  which,  while  falling  into  classes,  fell  into  classes, 
carrying,  from  the  very  reading  of  their  designation,  the  rea- 
son for  their  existence  and  the  generality  and  uniformity  of" 
their  operations.  To  give  instructions  to  a  jury  when  delib- 
erating on  their  verdict,  meant  instructions  to  any  jury 
so  deliberating,  to  facilitate  their  deliberations  and  bring 
their  labors  to  a  close.  To  receive  a  verdict  or  discharge  a 
jury  was  to  receive  the  verdict  of  and  discharge  any  jury,, 
that  the  members  composing  it  might  not  be  unnecessarily 
and  unduly  restrained  and  confined.  To  exercise  the  powers, 
of  a  magistrate  in  a  criminal  action  or  proceeding  of  a  crimi- 
nal nature,  are  general  provisions  tending  to  the  speedy  ad- 
ministration of  the  criminal  laws  in  the  interest  of  the  com- 
monwealth. 

But,  for  the  first  time,  by  the  amendment  of  section  135- 
is  the  effort  made  to  designate  one  class  of  litigants,  and  to^ 
say  to  them,  "While  the  courts  of  this  state  are  open  to  all 
other  suitors,  their  doors  are  closed  to  you."    It  matters  not. 
whether  the  legislature  should  attempt  to  do  this  directly 
by  virtue  of  its  own  statutory  enactment,  or  indirectly  by 
empowering  the  chief  executive  to  accomplish  the  same  result, 
through  the  medium  of  special  holidays.     If  the  legislature- 
could  not  do  this  directly,  it  certainly  could  not  accomplish 
the  same  result  by  indirection,  and  the  proposition  thus  stated 
is:     Can  the  legislature  say  that  the  courts  of  justice,  for- 
thirty  days  or  sixty  days  or  for  any  other  period  of  time, 
while  open  to  every  other  litigant  in  every  kind  and  class  of 
litigation,  shall  be  closed  to  him  who  seeks  the  collection  of 
money  due  upon  a  contract,  or  to  him  who  seeks  to  recover 
damages  for  tort,  or  to  him  who  seeks  equitable  as  distin- 
guished from  legal  relief,  or,  indeed,  to  any  class  as  distin- 
guished from  another?     Assuredly  it  will  not  be  said  that 
this  may  be  done,  unless  there  be  some  valid,  legal  reason 
for  the  class  distinction  and  for  the  putting  of  the  class  so* 
distinguished  under  this  prohibitory  ban.    As  to  the  exception 
under  consideration  it  is,  of  course,  apparent,  recognized,  and 
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admitted  that  the  law  was  designed  to  protect  the  debtor  class 
in  times  of  great  financial  stringency.  But  can  such  extra- 
ordinary privilege  to  a  debtor  be  justified  under  our  lawf 
It  is  to  be  noted  that  in  thus  favoring  the  debtor  from  the 
legal  enforcement  of  his  creditor's  demand,  read  from  the 
other  and  equally  important  point  of  view,  it  is  a  denial  to 
the  creditor  of  the  right  to  enforce  such  demand.  It  cannot 
be  a  favor  to  one  class  without  inflicting  a  corresponding 
injury  upon  the  rights  of  another.  The  creditor  of  one  man 
is  frequently  the  debtor  of  another.  In  the  multiplicity  of 
the  transactions  of  modem  business,  the  creditor  of  a  debtor 
residing  in  San  Francisco  may  himself  be  the  debtor  of  a 
resident  of  New  York.  Unable  to  enforce  his  collections  from 
the  local  debtor,  he  stands  liable  to  business  disaster  at  the 
hands  of  his  New  York  creditor.  The  class  thus  created  by 
law  is  not  a  class  owing  its  existence  to  any  constitutional, 
rational,  legal  distinctions,  which  alone  justify  such  classifica- 
tion, but  the  reason  for  its  creation  is  personal  as  distin- 
guished from  governmental,  and  the  plain  object  of  the  law 
is  unduly  to  favor  the  debtor  to  the  hardship  of  the  creditor 
in  times  of  financial  stringency.  Commendable  as  was  the 
motive  which  prompted  such  legislation,  it  cannot  be  upheld. 
We  have  stated  that  it  is  unnecessary  to  determine  whether 
or  not  the  legislature  has  the  power  to  make  a  distinction 
in  characteristics  between  a  legal  holiday  and  a  special  holi- 
day, but  we  are  brought  to  the  question  as  to  whether  this 
determination  which  forbids  closing  the  courts  to  the  trial  of 
an  action  based  on  contract  for  the  direct  payment  of  money 
does  or  does  not  render  the  whole  amendment  void.  In  other 
words,  is  the  exception  so  integral  a  part  of  the  statute  as  to 
lead  to  the  conclusion  that  if  the  legislature  had  known  it 
was  void,  it  would  not  have  enacted  the  amendment,  or  is  it 
to  be  concluded  that  the  exception  may  fall  and  the  amend- 
ment stand,  to  the  effect  that  the  legislature  has  declared  that 
upon  special  holidays  the  courts  of  the  state  shall  be  open  for 
the  transaction  of  any  and  all  judicial  business!  Clearly  the 
first  view  must  obtain.  The  purpose  of  the  enactment  was 
to  allow  the  judicial  business  of  the  state  to  proceed  in  all 
matters  saving  one.  In  deciding  that  that  one  may  not  be 
excluded,  if  it  should  be  held  that  the  section  may  still 
stand,  is  to  declare  that  the  legislature  had  enacted  that  on 
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all  special  holidays  the  courts  of  this  state  shall  be  open  for 
the  transaction  of  any  and  all  judicial  business  without  excep- 
tion, an  interpretation  of  a  statute  which  it  did  not  enact, 
and  which  is  in  irreconcilable  variance  with  the  result  .which 
it  attempted  to  accomplish. 

For  which  reasons  it  is  held  that  the  amendment  to  section 
135  of  the  Code  of  Civil  Procedure,  approved  November  23, 
1907,  is  void. 

In  conclusion,  then,  we  repeat,  that  it  is  not  decided  that 
the  legislature  may  not  make  certain  distinctions  between 
general  holidays  and  special  holidays,  but  the  distinction 
which  here  they  sought  to  make  being  abortive  and  void,  the 
law  for  the  creation  of  special  holidays  itself  fails.  By  this 
failure  the  days  designated  as  special  holidays  were  not  trans- 
formed into  general  holidays  and  were  not  holidays  at  all, 
with  the  result  that  they  became  judicial  days,  upon  which 
the  functions  of  the  courts  of  the  state  were  in  no  re8i)ect 
suspended.  {Risser  v.  Superior  Court,  152  Cal.  531,  [93 
Pac.  85].) 

It  follows  from  the  foregoing  that  petitioner  is  not  entitled 
to  his  writ  of  prohibition,  and  his  application  therefor  is 
denied. 

Angellotti,  J.,  Sloss,  J.,  Lorigan,  J.,  and  Beatty,  C.  J.,  con- 
curred. 

Rehearing  denied. 


[8.  F.  No.  4720.     In  Bank.— May  19,  1908.] 

In  the  Matter  of  the  Estate  of  LYDIA  C.  WICKERSHAM, 
Deceased.  LIZZIE  C.  MACLAY  et  al.,  Proponents  of 
Will,  Respondents;  CORA  L.  WICKERSHAM  et  al., 
Contestants,  Appellants. 

WlUJS — CONVEYANCl    OF    EXPKCTANCT    BY     HbIB — AGREEMENT     NOT     TO 

Contest  Will  —  Pleading  —  Fairness  —  Adequacy  op  Considera- 
tion— PuBUC  Policy. — Though  the  general  rule  is,  that  where  &n 
heir  conveys  his  expectancy  in  the  estate  of  his  ancestor,  or  agrees 
with  other  heirs  before  his  ancestor's  death,  not  to  contest  the 
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ancestor's  will,  such  conveyance  or  agreement  is  deemed  invalid,  un- 
less facts  are  pleaded  and  proved  showing  that  the  same  vras 
fairly  obtained,  and  that  the  consideration  was  full  and  adequate; 
but,  when  such  showing  is  made,  the  execution  of  such  eonvejance* 
and  agreement  is  not  against  public  policy,  but  is  valid  and  binding. 

Id. — Petition  by  Heirs  of  Deceased  Son  to  Bevoex  Probate  of  Wiix» 
— SumciENCY  OF  Answer  —  Comproicisb  Agreemei^  —  Fairness 
AND  Adeqo ACT.— Where  the  widow  and  child  of  a  deceased  son  of 
the  testatrix,  petitioned  the  court  to  revoke  the  probate  of  hi» 
mother's  will,  and  the  answer  thereto  set  forth  a  compromise  agree- 
ment between  all  parties  interested,  where  the  son  was  contesting 
his  father's  will,  that  he  should  dismiss  the  contest  thereof,  and 
agree  not  to  contest  his  mother's  will,  and  should  assign  and  convey- 
all  of  his  interest  in  the  estate  of  each,  and  set  forth  facts,  showing 
a  reasonably  full  and  aaequate  consideration  for  the  whole  com- 
promise agreement,  moving  from  his  father's  estate,  and  from  his 
mother  personally,  and  that  the  son  was  fully  advised  of  all  th& 
facts,  and  acted  freely  without  coercion  in  the  whole  matter,  held, 
that  the  son  was  barred  and  estopped  from  contesting  the  validity 
of  his  mother's  will,  and  that  the  petitioners  had  no  standing  to> 
revoke  the  probate  thereof. 

Id. — Sufficiency  of  Pleading — Direct  Averment  op  Adequacy  of 
Consideration  not  Essential. — The  averment  of  adequacy  of  con- 
sideration is  of  a  legal  conclusion,  and  would  not  be  sufficient,  with- 
out setting  forth  the  facts  showing  it;  and  the  absence  of  such 
direct  averment,  will  not  vitiate  the  pleading,  where  sufficient  facts 
are  set  forth  to  establish  it. 

Id. — Rule  for  C!onstruction  of  Pleading — CJode  Buli  Binding  upon 
Courts. — It  has  been  often  said  that  pleadings  are  to  be  con* 
strued  most  strongly  against  the  pleader;  but  the  true  and  accurate- 
statement  of  the  rule  binding  upon  the  courts,  iB  that  set  forth  in 
section  452  of  the  Code  of  Civil  Procedure,  that  "In  the  construction 
of  a  pleading,  for  the  purpose  of  determining  its  effect,  its  allega- 
tions must  be  liberally  construed,  with  a  view  to  substantial  justice 
between    the   parties." 

Id. — ^Postponement  of  Contest — Distribution  of  Estate  of  Father 
OF  Deceased  Son — Discretion. — The  court  has  full  discretion  to 
refuse  to  postpone  the  contest  raised  by  the  petition  to  revoke 
the  probate  of  the  will  of  the  mother  of  the  deceasd  son,  until 
the  final  distribution  of  the  estate  of  his  deceased  father,  where 
the  facts  show  no  abuse  of  discretion. 

Id. — Jurisdiction  to  Try  Issue  of  Estoppel — Interest  in  Estate — 
Order  of  Proof. — The  court  upon  the  hearing  of  the  petition  te 
revoke  the  probate  of  the  will,  had  jurisdiction  to  try  the  issues 
of  estoppel,  and  of  the  interest  of  the  heirs  of  the  deceased  son 
in  the  estate  of  his  deceased  mother,  and  had  power  to  control  the 
order  of  proof  and  to  require  the  contestants  first  to  establish  their  . 
interest. 
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Id. — Production  op  Compromise  Contract — ^Recitals  Prima  Facis 
Evidence.  —  Where  the  parties  answering  upon  the  issue  of 
estoppel,  rested  upon  the  production  of  the  compromise  contract 
which  set  forth  very  fully  the  negotiations  leading  up  thereto,  and 
the  consideration,  purposes,  and  intention  of  the  agreement,  they 
were  entitled  to  rely  upon  its  recitals  as  prima  facie  evidence  of  all 
the  facts  necessary  to  give  it  validity  and  effect. 

3d. — Support  of  Findings. — Held,  that  there  is  sufficient  evidence  to 
support  the  findings  based  upon  the  averments  of  the  answer;  and 
that  findings  must  be  sustained,  where  the  evidence  in  relation 
thereto  is  substantially  conflicting. 

Id. — Decision  upon  Appeal  in  Estate  of  Deceased  Father,  not  Law 
OF  Case  as  to  Estate  of  Deceased  Mother<— The  decision  upon 
a  former  appeal  as  to  the  interest  of  the  son  in  the  estate  of  his 
deceased  father,  is  not  the  law  of  the  case  as  to  his  right  of  inheri- 
tance from  his  mother,  which  was  not  involved,  and  could  not 
be  adjudicated  upon  that  appeal;  i^r  could  any  remarks  in  that 
opinion  on  that  subject,  constitute  the  law  of  this  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Francis  J.  Heney,  for  Appellants. 

The  court  had  no  jurisdiction  to  try  the  question  of  estoppel 
raised  by  the  answer  of  proponents,  based  upon  the  convey- 
ance of  an  expectant  interest  in  his  mother's  estate,  and  agree- 
ment not  to  contest  her  will.  {Estate  of  Ryder,  141  Cal.  368, 
74  Pac.  993;  Woemer  on  Administration,  pp.  323-5;  Smith 
T.  Wester  field,  88  Cal.  374,  26  Pac.  206;  Neary  v.  Godfrey, 
102  Cal.  338,  37  Pac.  655;  Haynes  v.  Meeks,  10  Cal.  110,  70 
Am.  Dec.  703;  Code  Civ.  Proc,  sees.  1665-1668.)  The  con- 
tract  and  conveyance  were  legally  void.  {Estate  of  Wicker- 
3ham,  138  Cal.  355, 70  Pac.  1076, 71  Pac.  437.)  The  burden  of 
proof  was  upon  the  proponents  to  show  fairness  of  the  contract 
and  the  adequacy  of  consideration.  {Clarke  v.  Fast,  128  Cal. 
422,  61  Pac.  722;  Pomeroy's  Equity  Jurisprudence,  sec.  953.) 

Lippitt  &  Lippitt,  Campbell,  Metson  &  Campbell,  Thomas 
J.  Geary,  and  Thomas  H.  Breeze,  for  Respondents. 

The  court  had  jurisdiction  to  determine  the  question  of 
waiver  and  estoppel  of  the  contestants  to  claim  any  interest 
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in  the  estate  of  the  mother  or  to  contest  her  will.  {Estate  of 
Edelman,  148  Cal.  233,  113  Am.  St.  Rep.  231,  82  Pae.  962; 
In  re  Garcclm,  104  Cal.  570,  584,  43  Am.  St.  Rep.  134,  38 
Pae.  414;  Daniels  v.  Benedict,  97  Fed.  367,  378,  38  C.  C.  A 
592;  Estate  of  Summerville,  129  Pa.  631,  18  Atl.  554;  /n  r» 
Davis,  106  Cal.  453,  39  Pae.  756;  Trull  v.  Eastman,  3  Met 
121,  37  Am.  Dec.  126;  Cnrtis  v.  Curtis,  40  Me.  24,  63  Am. 
Dec.  651:  Crum  v.  Sawyer,  132  111.  443,  24  N.  E.  956;  In  re 
Peaslees  Will,  73  Hun,  113,  25  N.  Y.  Supp.  940;  In  re  Ham- 
ilton, 57  N.  Y.  St.  Rep.  810,  27  N.  Y.  Supp.  813.) 

SHAW,  J. — This  is  an  appeal  from  a  judgment  declaring 
the  appellants  estopped  from  asserting  any  interest  in  the 
estate  of  the  deceased,  adjudging  that  they  are  not  interested 
in  said  estate,  and  dismtesing  their  petitions  to  revoke  the 
probate  of  the  will  of  said  deceased. 

Lydia  C.  Wickersham  died  on  February  10,  1900,  leaving 
as  next  of  kin  four  children, — namely,  Frank  P.  Wickersham, 
Frederick  A.  Wickersham,  Lizzie  C.  Wickersham,  and  May 
L.  Bergevin.  On  March  27,  1900,  the  will  of  said  deceased 
was  duly  admitted  to  probate  by  the  superior  court.  Frank 
P.  Wickersham  died  on  March  14,  1900,  leaving  surviving  as 
his  sole  heirs  at  law  the  appellants  Cora  L.  Wickersham,  his 
widow,  and  I.  G.  Wickersham,  his  minor  son.  Thereafter, 
petitions  of  the  appellants  to  revoke  said  probate  were  filed, 
and  the  respondents  filed  answers  thereto.  The  questions  for 
decision  upon  this  appeal  arise  out  of  the  allegations  of  the 
paragraphs  numbered  one  in  the  answers  to  the  respective 
petitions  of  the  appellants  to  revoke  such  probate,  and  upon 
the  judgment  of  the  court  rendered  upon  the  trial  of  the  issues 
presented  by  said  paragraphs. 

The  purport  of  the  part  of  the  answers  in  question  is  that 
the  appellants  are  not  persons  interested  in  the  estate  of  the 
deceased  Lydia  C.  Wickersham,  because  of  the  fact  alleged, 
that  Frank  P.  Wickersham,  prior  to  the  death  of  his  mother, 
executed  to  his  mother,  Lydia  C.  Wickersham  and  to  his 
brother  and  sisters,  the  respondents  herein,  a  contract  where- 
by he  conveyed  to  his  said  brother  and  sisters  all  his  pros- 
pective right,  title,  interest,  and  estate  as  heir,  legatee,  or 
devisee  of  Lydia  C.  Wickersham  in  and  to  all  of  the  property 
of  which  she  might  die  possessed,  and  agreed  with  all  of  said 
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parties  that  he  would  not  thereafter  assert  any  right,  title,  or 
interest  as  heir  or  otherwise  of  the  said  Lydia  C.  Wickersham 
to  the  estate  owned  or  possessed  by  her  at  her  death,  nor  in 
any  manner  or  to  any  extent  question,  dispute,  or  contest  any 
disposition  of  her  property  made  by  her  deed,  contract,  or 
will.  The  due  execution  of  this  contract  was  admitted.  The 
court  found  that  it  was  valid  and  binding  upon  the  appel- 
lants, and  thereupon  it  adjudged  that  they  were  not  persons 
interested  in  the  estate  of  Lydia  C.  Wickersham,  deceased,  and 
entered  the  judgment  above  mentioned,  dismissing  their  peti- 
tions. 

The  appellants  demurred  to  this  paragraph  of  the  answer 
on  the  ground  that  it  did  not  state  facts  suflBcient  to  consti- 
tute a  defense  or  to  show  that  the  appellants  are  not  persons 
interested  in  said  estate.  The  principal  defect  urged  to  the 
sufficiency  of  this  part  of  the  answer  is  that  it  does  not  appear 
therefrom  that  the  consideration  paid  to  said  Frank  P.  Wick- 
ersham for  the  contract  set  forth  therein  was  adequate.  Their 
contention  is  that  a  contract  of  this  kind,  whereby  an  heir 
conveys  his  prospective  interest  in  the  estate  of  his  ancestor, 
or  agrees  not  to  contest  or  question  the  disposition  thereof  made 
by  the  will,  is  invalid  unless  it  is  founded  upon  a  full  and 
adequate  consideration,  and  is  entered  into  fairly  and  freely 
by  the  party  against  whom  it  is  asserted,  and  that  a  person 
who  seeks  to  enforce  such  a  contract  against  an  heir  or  his 
successors,  or  to  estop  such  heir  or  successors  from  claiming 
their  share  of  the  estate,  or  from  contesting  a  disposition  by 
will,  must  allege  and  prove  that  the  consideration  was  full  and 
adequate,  and  that  the  contract  was  fairly  obtained.  It  must 
be  conceded  that  this  is  the  general  rule  applicable  to  ordinary 
cases  where  the  heir  conveys  his  expectancy  to  a  third  person, 
or  agrees  with  the  other  heirs  before  the  death  of  the  ancestor 
not  to  contest  a  testamentary  disposition.  (2  Pomeroy's 
Equity,  sec.  953;  5  Am.  &  Eng.  Ency.  of  Law,  p.  769.)  The 
leading  case  on  the  subject  in  this  state  is  Estate  of  Garcelon, 
104  Cal.  570,  [43  Am.  St.  Rep.  134,  38  Pac.  414].  In  that 
case  the  particular  point  of  the  inadequacy  of  the  considera- 
tion was  not  raised,  but  in  the  discussion  the  necessity  of  an 
adequate  consideration  is  fully  recognized.  We  think,  how- 
ever, that  upon  a  fair  construction  of  the  portion  of  the  answer 
relating  to  this  subject  it  will  be  found  sufficient  in  that 
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respect.  It  is  often  said  that  -a  pleading  is  to  be  construed 
moot  strongly  against  the  pleader.  This  is  the  usual  expriBsion 
of  the  rule,  but  the  true  and  accurate  statement  thereof,  and 
^he  one  binding  upon  courts  in  this  state,  is  that  contained  in 
-section  452  of  the  Code  of  Civil  Procedure,  "In  the  construc- 
tion of  a  pleading,  for  the  purpose  of  determining  its  effect, 
its  allegations  must  be  liberally  construed,  with  a  view  to 
•substantial  justice  between  the  parties."  There  is  po  direct 
•averment  that  the  consideration  to  Frank  P.  Wicke^sham  was 
full  and  adequate.  Such  a  statement  would  have  b^en  useless, 
for  it  would  have  been  a  mere  conclusion  of  the  p]/eader.  The 
adequacy  of  the  consideration  must  appear  from  the  facts 
stated.  {White  v.  Sage,  149  Cal.  616,  [87  Pac.  t93] ;  Stiles 
V.  Cain,  134  Cal.  171,  [66  Pac.  231].)  ^. 

The  answer  relating  to  this  estoppel  shows  that  the  entire 
estate  of  Lydia  C.  Wickersham,  with  the  exception  of  some 
fifteen  thousand  dollars,  which  was  her  separate  property, 
consisted  of  her  interest  in  the  estate  of  her  husband,  I.  G. 
Wickersham,  who  died  on  June  20,  1899,  leaving  an  estate  of 
the  value  of  $612,163.  He  left  a  will  bequeathing  to  Prank 
P.  Wickersham  the  sum  of  five  dollars,  and  declaring  that 
he  had  advanced  to  him  about  one  hundred  thousand  dollars, 
which  was  to  be  in  full  of  all  his  interest  in  his  father's 
estate.  On  June  26,  1899,  this  will  was  filed  for  probate,  and 
on  July  10,  1899,  Frank  initiated  a  contest  thereof,  upon  the 
grounds  that  I.  G.  Wickersham  was  incompetent,  of  unsound 
mind,  and  under  the  undue  influence  of  his,  said  contestant's 
brother,  Fred,  and  his  sister  Lizzie  at  the  time  the  will  was 
executed.  His  mother,  brother,  and  sisters  were  much  grieved 
and  mortified  at  the  allegations  of  his  written  opposition  to 
the  probate  of  the  will  and  eager  and  desirous  to  avoid 
publicity  and  the  notoriety  which  would  result  from  the  trial 
of  the  contest  and  the  scandal  of  a  family  quarrel.  Frank 
was  at  that  time  indebted  to  his  father's  estate  in  the  sum  of 
fifteen  thousand  dollars  and  to  his  mother  in  the  sum  of  thirty- 
five  hundred  dollars.  Thereupon  negotiations  were  entered 
into  between  him  and  his  mother,  brother,  and  sisters  to  com- 
promise the  contest  of  the  will  of  his  father  and  to  effect  a 
final  settlement  and  adjustment  of  all  title  of  Frank  to  the 
property  constituting  the  estate  of  his  father  and  all  his 
prospective  interest  in  the  estate  of  his  mother,  to  avoid  a 
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family  quarrel  and  dissension,  to  preserve  and  protect  the 
name  and  memory  of  the  father,  to  avoid  the  expense  of  pro- 
tracted litigation,  to  secure  the  speedy  distribution  of  the 
estate  of  his  father,  and  to  guard  against  similar  attacks  by 
Frank  or  his  heirs  upon  any  disposition  that  might  then  or 
thereafter  be  made  by  Lydia  C.  Wickersham,  his  mother,  of 
her  estate.  Frank  took  an  active  part  in  the  negotiations, 
was  assisted  therein  by  the  appellant,  Cora  L.  Wickersham, 
and  by  the  attorney  he  had  employed  to  prosecute  his  con- 
test, and  at  all  times  consulted  with  them.  All  the  data, 
memoranda,  books  of  account,  records,  facts,  and  things 
whereby  he  could  ascertain  the  nature  and  situation  of  the 
properly  constituting  the  estate  of  his  father  and  of  his 
mother  and  could  ascertain  the  value  thereof,  were  at  all 
times  during  and  pending  said  negotiations  at  the  disposal 
and  subject  to  the  inspection  of  Frank  and  his  attorney,  and 
they  made  careful  and  diligent  search  and  inquiry  concerning 
the  same,  and  knew  the  exact  nature,  location,  and  value  of 
each  piece  and  parcel  of  property  belonging  to  both  of  said 
estates.  As  a  result  of  these  negotiations  the  eompromise  and 
family  settlement  of  all  the  matters  under  consideration  was 
effected.  lo^dia  C.  Wickersham  agreed  to  release  to  Frank 
hii  indebtedness  to  her  and  to  the  estate  of  his  father,  and 
to  surrender  and  deliver  the  notes  given  by  him  for  said 
debts,  and  to  pay  him  twenty-eight  thousand  dollars  in  cash, 
upon  condition  that  he  would  dismiss  his  opposition  to  the 
probate  of  his  father's  will,  and  accept  said  release,  surrenders, 
and  moneys  in  full  and  complete  satisfaction  and  settlement 
of  all  right,  title,  and  interest  in  his  father's  estate,  would 
grant,  bargain,  and  sell  unto  his  mother,  brother,  and  sisters 
whatever  interest  he  had  therein,  and  all  prospective  interest 
in  the  estate  of  his  mother,  and  would  agree  not  to  question, 
dispute,  or  contest  any  testamentary  or  other  disposition  of 
her  property  made  by  her.  In  pursuance  of  this  agreement 
the  contract  in  question  was  executed  on  August  29,  1899, 
embodying  the  terms  agreed  on  as  above  stated.  This  con- 
tract ia  made  a  part  of  the  answer  and  is  set  forth  in  full 
therein.  It  declares  that  at  the  time  of  executing  it  Frank 
P.  Wickersham  was  not  under  duress,  menace,  or  in  any  wise 
coerced  or  forced  into  the  making  thereof  by  any  cause  or 
person  whatever,  and  that  he  made  the  same  with  a  full 
con  Cal.— 89 
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knowledge  of  the  value  of  the  property  conveyed.  There- 
upon  he  dismissed  his  opposition  to  the  probate  of  the  will 
of  his  father,  the  indebtedness  owing  by  him  was  released, 
and  his  mother,  brother,  and  sisters  paid  him  the  sum  of 
twenty-eight  thousand  dollars  as  agreed  upon.  No  part  or 
portion  of  the  money  thus  paid  has  ever  been  restored  or 
offered  to  the  respondents,  or  to  Lydia  C.  Wickersham,  or 
to  her  personal  representatives.  At  the  time  the  answer  in 
question  was  filed  the  time  for  filing  claims  against  Frank'a 
estate  had  expired,  and  no  claim  for  the  indebtedness  above 
mentioned  had  ever  been  filed  or  presented.  His  estate  was, 
therefore,  effectually  released  from  the  payment  of  the  said 
debts. 

The  total  amount  received  by  Frank  P.  Wickersham  as  a 
consideration  for  this  conveyance  and  agreement  was  forty-six 
thousand  five  hundred  dollars,  aside  from  the  accrued  interest 
upon  his  debts.  Adding  to  the  estate  of  the  father  the  one 
hundred  thousand  dollars  advanced  to  Frank,  would  make 
seven  hundred  and  thirteen  thousand  dollars  for  division 
among  the  four  children  in  the  event  that  both  his  father 
and  mother  had  died  intestate.  His  one-fourth  interest  in 
this  would  be  one  hundred  and  seventy-eight  thousand  dollars,, 
of  which  there  would  be  due  him,  after  deducting  his  advance- 
ments, seventy-eight  thousand  dollars.  The  amount  he  re- 
ceived was,  therefore,  some  thirty-one  thousand  five  hundred 
dollars  less  than  he  might  have  received  had  he  been  suc- 
cessful in  contesting  the  wills  of  his  father  and  mother  re- 
spectively. In  this  adjustment  the  two  estates  are  considered 
as  one,  the  advancement  added  to  the  total  and  chained  against 
Frank  in  the  division.  It  is  just  and  equitable  to  do  this  for 
the  purpose  of  determining  the  sufficiency  of  the  considera- 
tion. If  nothing  more  were  to  be  considered  than  these  bare 
figures,  it  would  be  obvious  that  the  consideration  received  by 
him  was  not  adequate.  But  very  much  more  than  this  was 
involved.  His  father  had  made  a  will  practically  disinherit- 
ing him.  He  was  fully  advised  of  all  the  facts  relating  to 
his  proposed  contest,  and  must  be  presumed  to  have  been  well 
advised  by  his  attorney  as  to  his  prospect  of  success.  His 
mother  was  living  and  had  the  full  right  to  follow  her  hus- 
band's example,  and  dispose  of  her  property  without  giving 
him  any  share  thereof.     The  answer  does  not  contain  any 
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averments  as  to  the  mother's  disposition  towards  him,  aside 
from  the  fact  that  she  agreed  to  the  compromise  that  was 
made,  and  presumably  insisted  upon  the  terms  there  stated. 
It  may  be  assumed,  therefore,  that  this  contribution  from 
her  estate  to  him  was  all  that  she  desired  to  give  him.  His 
chance  of  obtaining  any  part  of  her  estate  was,  at  best,  remote 
and  contingent.  He  had  in  advance  received  eleven  thousand 
dollars  more  than  his  due  share  as  heir  of  his  father.  He 
was  about  to  enter  upon  a  protracted  and  expensive  litiga- 
tion, involving  all  the  bitterness  and  feeling,  passion,  and 
strife,  usually  engendered  by  such  family  contests,  and  this 
settlement  was  intended,  not  only  to  give  him  a  share  of  the 
estate,  but  to  settle  all  these  disputes,  to  end  litigation,  and 
prevent  further  dissension,  bad  feeling,  and  quarrels.  It 
appears  from  the  allegations  that  it  was  satisfactory  to  him, 
that  he  had  full  knowledge  of  all  the  facts,  and  that  he  acted 
freely  and  without  coercion.  It  is  claimed  by  the  respondents 
that  it  is  not  necessary  to  show  the  adequacy  of  the  consid- 
eration in  cases  where  the  contract  is  made  with  the  ancestor, 
and  in  support  of  this  position  they  cite  the  decision  of  Estate 
of  Edelman,  148  Cal.  237,  [113  Am.  St.  Rep.  231,  82  Pac. 
962].  This  seems  to  be  the  effect  of  the  decision  in  that 
case,  but  it  is  not  necessary  to  rest  our  decision  upon  that 
ground,  inasmuch  as  we  think  that,  under  the  circumstances, 
it  must  be  conceded  that  the  answer  sufficiently  shows  a  rea- 
sonably adequate  and  full  consideration  for  the  conveyance 
of  his  interest  in  his  mother's  estate  and  for  his  agreement 
not  to  dispute  the  validity  of  her  will.  The  demurrer  was 
properly  overruled. 

The  appellants  contend  that  the  court  abused  its  discretion 
in  denying  their  application  to  postpone  the  hearing  of  the 
contest  until  after  the  determination  of  the  proceedings  then 
pending  for  the  final  distribution  of  the  estate  of  I.  G.  Wick- 
ersham, deceased.  This  was  a  matter  that  was  entirely  within 
the  discretion  of  the  trial  court.  We  can  see  nothing  in  the 
facts  which  shows  any  abuse  of  that  discretion. 

There  is  nothing  in  the  contention  that  the  court  had  no 
jurisdiction  to  try  the  issue  of  estoppel  based  upon  the  con- 
veyance of  the  expectant  interest  of  Frank  P.  Wickersham  to 
the  respondents.  The  code  provides  that  when  a  will  has 
been  admitted  to  probate  *'any  person  interested  may,  at  any 
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time  within  one  year  after  such  probate,  contest  the  same  or 
the  validity  of  the  wilL"  (Code  Civ.  Proc,  sec  1327.)  In 
order  to  be  entitled  to  make  this  contest,  therefore,  the  peti- 
tioner must  show  that  he  is  interested  in  the  estate  of  the 
deceased.  This  statement,  that  he  is  interested,  may  be  denied 
by  the  respondents  and  an  issue  will  thus  be  raised,  which 
the  court  must  necessarily  decide,  either  immediately  before 
proceeding  with  the  contest,  or  simultaneously  with  the 
decision  of  the  issues  raised  as  to  the  validity  of  the  will.  It 
is  within  the  discretion  of  the  court  to  control  the  order  of 
proof  and  require  the  contestant  first  to  establish  his  interest. 
(Estate  of  Edelman,  148  Cal.  236,  [113  Am.  St  Rep.  231,  82 
Pac.  962].)  The  court  had  jurisdiction  of  the  contest  of  the 
will,  and  it  must  therefore  have  jurisdiction  to  determine  all 
preliminary  matters  relating  thereto  and  concemiug  the  right 
and  interest  of  the  contestant.  The  opinion  in  Estate  of 
Ryder,  141  Cal.  368,  [74  Pac.  993],  is  not  contrary  to  this 
proposition.  That  case  related  to  the  power  of  the  court  in 
proceedings  upon  distribution  of  an  estate,  to  determine  an 
issue  attempted  to  be  made  between  the  grantee  of  an  heir- 
apparent  and  an  heir  as  to  the  validity  of  the  deed  under 
which  the  grantee  claimed.  It  was  there  held  that  the  juris- 
diction of  the  superior  court  in  probate  was  entirely  statutory, 
and  that  the  statute  relating  to  distribution  did  not  give  the 
court  power  to  entertain  or  decide  such  questions  in  connec- 
tion with  the  making  of  distribution;  that  the  statutory 
method  was  to  distribute  the  estate  to  the  heir-apparent,  and 
leave  him  and  his  grantee  to  settle  the  question  of  the  validity 
of  the  conveyance  of  his  interest  in  any  appropriate  manner, 
by  a  distinct  suit  in  a  court  of  competent  jurisdiction. 

The  proposition  that  a  conveyance  of  a  prospective  interest 
in  the  estate  of  an  ancestor,  and  an  agreement  not  to  contest 
any  disposition  thereof  made  by  the  will  of  such  ancestor,  is 
not  against  public  policy,  but  is  valid  and  binding,  if  founded 
on  an  adequate  consideration,  was  fully  settled  by  this  court 
by  the  decision  in  Estate  of  Oarcelon,  104  Cal.  570,  [43  Am. 
St.  Rep.  134,  38  Pac.  414]. 

After  the  court  had  begun  the  trial  of  the  preliminary 
issue  as  to  the  interest  of  the  contestants  and  the  evidence  of 
the  proponents  on  that  question  was  closed,  the  contestants 
demanded  a  trial  by  jury  of  the  issues  arising  upon  the  peti- 
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tion  of  the  contestants  and  the  answer  thereto.  The  court 
denied  the  application,  and  this  raling  is  assigned  as  error. 
If  the  contestants  intended  thereby  to  obtain  a  trial  by  jury 
of  the  issues  with  respect  to  their  interest  in  the  estate,  the 
request  was  properly  denied,  because  it  came  after  the  trial 
had  begun.  If  their  purpose  was  to  secure  a  trial  by  jury  of 
the  issues  arising  with  respect  to  the  validity  of  the  will  of 
the  deceased,  there  could  be' no  error  in  refusing  it,  inasmuch 
as  the  court  rightfully,  as  we  have  concluded,  held  that  they 
had  no  interest,  and  that  there  would  be  no  trial  of  the  contest 
attempted  to  be  initiated  by  them. 

The  proponents,  upon  the  trial  of  their  answer  in  estoppel, 
introduced  in  evidence  the  contract  set  up  therein,  and  there- 
upon rested  their  case  upon  that  issue.  The  contestants  then 
moved  for  judgment  in  their  favor  upon  the  plea  of  estoppel, 
upon  the  ground  that  it  had  not  been  shown  that  the  con^ 
sideration  paid  by  the  contract  was  adequate,  or  that  it  was 
fair,  just,  and  equitable  as  to  Frank  P.  Wickersham,  or 
fairly  obtained  from  him.  The  motion  was  denied,  and  thib 
ruling  was  also  assigned  as  error.  We  think  there  was  no 
error  in  this  ruling.  The  contract  recited  very  fully  the  nego- 
tiations leading  up  to  its  execution  and  the  consideration, 
purposes,  and  intention  of  the  agreement,  and  was  prima  facie 
evidence  of  all  the  facts  necessary  to  give  it  validity  and 
effect. 

It  is  earnestly  contended  by  the  contestants  that  the  evi- 
dence is  insufficient  to  justify  the  findiDg  of  the  court  that 
the  contract  was  fairly  obtained,  or  that  it  was  just  and 
reasonable  and  founded  upon  an  adequate  consideration. 
There  was,  in  our  opinion,  suflBcient  evidence  to  support  the 
findings  in  these  particulars.  There  is  no  express  finding 
that  there  was  an  adequate  consideration  for  the  contract. 
The  facts  alleged  in  the  answer  bearing  upon  that  subject 
are  repeated  in  the  findings,  however,  and  this,  as  before 
stated,  makes  a  sufficient  showing  on  that  point.  It  is  claimed 
that  the  evidence  shows,  without  conflict,  that  the  contract 
was  obtained  by  means  of  false  representations  made  to  Frank 
to  the  effect  that  his  mother  had  at  that  time  executed  a  will 
and  that  his  father's  estate  was  separate  property.  The 
evidence  is  conflicting  as  to  the  making  of  the  representations 
referred  to,  and  this  is  sufficient  to  prevent  a  revision  of  the 
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finding  of  the  court  on  the  subject.  Furthermore,  there  is 
evidence  tending  to  show  that  Prank  did  not  make  the  agree- 
ment on  the  theory  that  his  father's  property  was  separate 
estate,  but  that,  for  the  purpose  of  adjusting  the  amount  to 
be  paid  him,  all  the  parties  assumed  that  it  was  community 
property.  There  is  also  sufScient  evidence  to  show  that  at 
the  time  of  the  negotiations  leading  up  to  the  contract  his 
mother  had  in  fact  made  a  holographic  will  disinheriting 
him. 

It  is  contended  that  the  statements  of  this  court  in  the 
opinion  in  the  case  of  Estate  of  Wickersham,  138  Cal.  355, 
[70  Pac.  1076,  71  Pac.  437],  constitute  some  sort  of  an  adju- 
dication that  Frank,  in  his  lifetime  and  after  his  mother's 
death,  still  held  the  legal  title  to  his  interest  as  heir  in  her 
estate,  notwithstanding  his  previous  conveyance  thereof  to  his 
brother  and  sisters.  The  point  is  not  very  important,  inas- 
much as  it  is  the  equitable  right  thereto  and  not  the  legal 
title  which  is  here  in  controversy.  But  it  is  impossible  that 
the  opinion  in  that  case  could  have  the  effect  claimed.  That 
case  was  an  appeal  from  a  decree  of  distribution  of  the  estate 
of  I.  G.  Wickersham,  and  the  only  right  involved,  so  far  as 
Frank  was  concerned,  was  his  right  to  that  estate.  His  right 
of  inheritance  from  his  mother  was  not  involved  and  could 
not  be  adjudicate.  Nor  could  any  remarks  in  the  opinion 
in  that  case  constitute  the  law  of  this  case,  so  as  to  be  binding 
on  this  court  regardless  of  its  legal  soundness.  Not  being  a 
former  appeal  in  the  same  case  the  doctrine  of  the  law  of  the 
case  does  not  apply. 

The  judgment  appealed  from  is  aflSrmed. 

Sloss,  J.y  Angellotti,  J.,  Lorigan,  J.,  and  Henshaw,  J.,  con- 
curred. 
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WILLIAM  EDE  COMPANY,  AppeUant,  ▼.  WILLIAM  B. 
HEYWOOD   et  al.,  Eespondents. 

Tax  on  Mobtgaox  Intersst — ^Payment  or  Tax  by  Gbaktob  or  Mobt- 
QAOOB — ^Liability  or  Mobtgageb. — A  purchaser  of  real  property, 
which  was  subject  to  a  lien  for  unpaid  taxes  assessed  on  the  interest 
of  a  mortgagee  thereof  under  a  mortgage  executed  by  his  grantor, 
who  subsequently  pays  the  tax  for  the  purpose  of  releasing  the 
land  from  the  lien,  cannot  recover  the  amount  so  paid  from  such 
mortgagee,  as  there  was  no  contractual  relation  existing  between 
them.  Even  if  the  rule  were  otherwise,  it  could  not  operate  to 
impose  a  liability  on  the  original  mortgagee  who  had  assigned  the 
mortgage  upon  which  the  tax  was  assessed  prior  to  the  date  on 
which  the  tax  became  a  lien. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

J.  C.  Bates,  for  Appellant. 

Powell  &  Dow,  for  Eespondents. 

ANGELLOTTI,  J.— Plaintiff  appeals  upon  the  judgment- 
roll  alone  from  the  judgment  in  favor  of  the  defendants. 

The  action  is  to  recover  money  alleged  to  have  been  paid 
by  the  plaintiflf  to  the  use  of  the  defendants.  The  facts  are  as 
follows :  On  the  first  Monday  of  March,  1905,  the  defendant 
William  B.  Hejrwood  was  the  owner  and  holder  of  a  duly 
recorded  mortgage  on  certain  land  in  San  Francisco,  and  on 
that  date  the  taxes  for  that  year  on  his  interest  as  such 
mortgagee  became  a  lien  on  the  said  interest  (Pol.  Code,  sec. 
3718).  This  interest  for  purposes  of  taxation  is  an  interest 
in  the  land  (Const,  art.  XIII,  sec.  4;  Pol.  Code,  sec.  3627). 
On  April  19,  1905,  this  mortgage  was  fully  paid  and  satis- 
faction thereof  entered  of  record.  On  June  1,  1905,  the  laud 
was  conveyed  by  Louis  Friedlander  and  Jennie  Friedlander, 
his  wife,  and  F.  K.  Houston  and  Mary  F.  Houston,  his  wife, 
the  owners  thereof,  by  their  grant,  bargain,  and  sale  deed,  to 
plaintiff.    The  aforesaid  taxes  on  the  mortgage  interest  were 
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duly  assessed  and  levied.  On  November  1,  1905,  plaintiff 
gave  notice  to  said  defendant  that  said  taxes  remained  un- 
paid, and  demanded  that  said  defendant  pay  the  same,  which 
he  then  and  ever  since  has  refused  to  do.  On  November  27. 
1905,  being  the  last  day  for  payment  before  delinquency, 
plaintiff  paid  the  taxes.  Said  defendant,  although  requested 
so  to  do,  has  ever  since  refused  to  pay  to  plaintiff  the  amount 
80  paid 

Upon  these  facts,  the  trial  court  concluded  that  plaintiff 
was  not  entitled  to  recover,  and  gave  judgment  for  defendants. 

The  case  before  us  is  simply  that  of  one  who  has  purchased 
real  property  with  the  title  burdened  by  an  encumbrance 
done,  made,  or  suffered  by  the  grantor,  or  some  one  claiming 
under  him,  seeking  to  recover  the  sum  that  he  has  paid  to 
dischai^e  such  encumbrance,  not  from  his  grantor  or  his  heirs, 
but  from  a  third  person  with  whom  he  has  not  and  never 
had  any  contractual  relation  whatever.  This  was  exactly 
the  case  of  McPike  v.  Eeaton,  131  Cal.  109,  [82  Am.  St.  Rep. 
335,  63  Pac.  179],  where  the  plaintiffs  had  purchased  land 
subject  to  a  tax-lien,  which  should  have  been  paid  by  the 
defendant  to  whom  the  property  was  assessed,  but  who  was 
not  plaintiffs'  immediate  grantor  and  bore  no  contractual 
relation  to  them.  It  was  held  that  the  covenant  against  en- 
cumbrances done,  made,  or  suffered  by  the  grantor  or  any 
person  claiming  under  him,  implied  from  the  use  of  the  word 
"grant"  in  the  conveyance  made  by  plaintiffs'  grantor  (Civ. 
Code,  sec.  1113),  which  included  taxes  (Civ.  Code,  sec.  1114), 
did  not  run  with  the  land,  or  pass  to  the  assignee,  and  that  as 
plaintijfs  had  no  contractual  relation  with  defendant,  no  re- 
covery against  him  could  he  had.  That  without  some  con- 
tractual relation,  there  could  be  no  obligation  on  the  defend- 
ant so  far  as  the  plaintiffs  were  concerned.  It  was  said: 
"They  could  have  protected  themselves  against  these  taxes 
either  by  assuming  their  payment  as  a  part -of  the  con- 
sideration for  the  purchase,  or  by  suitable  covenants  with 
Jackson"  (their  grantor),  "but  they  have  no  right  of  action 
therefor  against  the  defendants."  In  Canadian  etc.  Co.  y. 
Boas,  136  Cal.  419,  [69  Pac.  18],  it  was  held  that  a  mortgagee 
who  had  obtained  title  tp  the  property  by  foreclosure  pro- 
ceedings, could  not  recover  of  a  junior  mortgagee  whose  in- 
terest in  the  property  had  been  extinguished  by  the  fore- 
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elosure  proceedings,  the  amount  paid  hj  it  in  redeeming  the 
property  from  a  sale  to  the  state  for  taxes  assessed  against 
such  junior  mortgagee  on  such  junior  mortgage.  This  de- 
cision was  based  on  the  proposition  that  there  was  no  con- 
tractual relation  whatever  between  the  plaintiff  and  de- 
fendant with  respect  to  the  moneys  sued  for,  and  it  was  said 
that  the  plaintiff  was  in  no  different  position  from  that  of 
any  other  purchaser  of  land  who  finds  his  title  clouded.  The 
case  of  Henry  v.  Oarden  City  Bank  etc.,  145  Cal.  54,  [78 
Pac.  228],  was  substantially  the  same  in  facts  and  in  result. 
(See,  also,  Bock  v.  Gallagher,  114  Mass.  28.)  All  of  these  cases 
proceed  upon  the  theory  that  one  who  buys  property  from 
another  takes  it  just  as  it  is,  regardless  of  the  nature  of  the 
title,  or  the  number  or  character  of  liens  resting  upon  it, 
except  in  so  far  as  he  is  protected  by  contract.  Independent 
of  contract,  neither  his  immediate  grantor  nor  any  other  per- 
son is  under  any  obligation  to  make  perfect  the  title  for  him, 
or  discharge  any  encumbrance  or  lien  on  the  property.  By 
reason  of  section  1113  of  the  Civil  Code,  certain  coveuants 
on  the  part  of  the  grantor  for  himself  and  his  heirs  are  im- 
plied from  the  use  of  the  word  "grant"  in  any  conveyance 
by  which  an  estate  of  inheritance  or  fee  simple  is  to  be 
passed,  unless  otherwise  expressly  provided  in  the  conveyance, 
and  the  right  of  the  grantee  to  reimbursement  from  the 
grantor  and  his  heirs  for  money  necessarily  paid  by  him  to 
discharge  encumbrances  so  covenanted  against,  thus  rests  on 
the  terms  of  his  contract.  It  is  impossible  to  distinguish  these 
cases  from  the  case  at  bar,  and  under  the  doctrine  declared 
thereby,  the  conclusion  of  the  learned  judge  of  the  trial 
court  was  correct.  Appellant  relies  strongly  upon  the  case  of 
San  Gabriel  Co.  v.  Witmer  Company,  96  Cal.  623,  [29  Pac. 
500,  31  Pac.  588].  There  can  be  no  doubt  that  its  contention 
finds  support  in  the  conclusion  reached  in  that  case,  but  that 
case,  decided  by  a  bare  majority  of  this  court,  and  the  case  of 
Angus  v.  Plum,  121  Cal.  608,  [54  Pac.  97],  decided  upon  the 
authority  of  the  former  case,  have  been  practically  over- 
ruled by  the  later  decisions  already  cited,  so  far  as  the  same 
might  be  held  applicable  under  the  circumstances  appearing 
in  this  case. 

As  to  the  defendant  William  H.  Heywood,  the  judgment 
would  be  right,  even  if  the  contention  of  appellant  as  to  the 
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law  applicable  were  to  be  upheld.  He  was  the  original 
mortgagee,  and  the  record  shows  that  on  April  24,  1904,  he 
<luly  assigned  and  transferred  the  mortgage  upon  which  the 
tax  was  assessed  to  the  defendant  William  B.  Heywood.  As 
he  was  not  the  owner  of  the  mortgage  interest  on  the  first 
Monday  of  March,  1905,  he,  of  coarse,  was  never  liable  for  the 
tax. 

The  judgment  is  affirmed. 

Lorigan,  J.,  Ilenshaw,  J.,  and  McParland,  J.,  concurred. 

SHAW,  J.,  dissenting. — ^I  dissent.  The  complaint  in  the 
case  does  not  allege  that  the  mortgage  on  which  the  tax  was 
levied  had  been  paid.  The  answer  alleges  that  it  was  fully 
paid  and  satisfied  on  April  19,  1905,  and  the  court  so  found. 
It  is  not  claimed  that  the  amount  of  the  mortgage  tax  was 
deducted  or  retained  by  the  mortgagor  at  the  time  this  pay- 
ment was  made  or  at  aU.  The  case,  therefore,  presents  the 
question  of  the  rights  of  one  who  has  purchased  properly 
burdened  with  a  lien  for  the  payment  of  an  obligation  of  a 
third  person  with  whom  he  has  no  direct  contractual  relations, 
and  who  has  been  compelled  to  pay  money  to  discharge  that 
lien,  to  recover  of  the  person  whose  obligation  he  has  thus 
been  compelled  to  pay,  the  money  paid  in  discharge  thereof. 
In  my  opinion  the  facts  make  a  clear  case,  under  the  common 
law,  in  assttmpsit  for  money  paid.  The  subject  is  exhaustively 
treated  and  the  cases  at  common  law  discussed  by  Professor 
Keener  in  his  work  on  Quasi  Contracts  (pp.  388,  400).  He 
prefaces  the  discussion  by  this  general  statement  of  the  rule: 
"No  one  officiously  paying  the  debt  of  another  can  maintain 
an  action  either  at  law  or  in  equity  to  recover  the  money  so 
paid.  ...  If ,  however,  the  payment  made,  though  made  with- 
out request,  is  not  regarded  in  law  as  having  been  officiously 
made,  the  party  so  paying  is  entitled  to  be  reimbursed  by  the 
debtor  to  the  extent  that  the  debt  as  between  the  debtor  and 
"himself  should  in  equity  and  good  coDscience  have  been 
paid  by  the  debtor."  Other  authorities  are  of  similar  effect: 
'*An  action  for  money  paid  is  maintainable  in  every  case  in 
which  there  has  been  a  payment  of  money  by  plaintiff  to  a 
third  party,  at  the  request  of  the  defendant,  express  or  im- 
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plied,  with  an  nndertaking,  express  or  implied,  to  repay  the 
amount.  .  .  .  And  whether  the  request  be  direct,  as  where  the 
party  is  expressly  desired  by  the  plaintiff  to  pay,  or  indirect, 
where  he  is  placed  by  him  under  a  liability  to  pay,  and  does 
pay,  makes  no  diflEerence."  (27  Cyc.  833.)  And  further: 
"Where,  in  order  to  protect  his  OMm  property,  real  or  personal, 
the  owner  pays  off  an  outstanding  encumbrance  which  an- 
other has  undertaken  or  is  legally  liable  to  pay,  he  may  recover 
from  such  other  the  amount  so  paid  by  him  in  an  action  for 
money  paid."  (27  Cyc.  834.)  "It  is  well  settled  that  where 
one  person  is  compelled  to  pay  money  which  another  is  under 
legal  obligation  to  pay,  the  former  is  entitled  to  recover  it 
back  from  the  person  legally  bound.  The  necessary  request 
will  be  implied  as  well  as  the  promise,  where  the  consideration 
consists  in  the  plaintiff's  having  been  compelled  to  do  that, 
to  perform  which  the  defendant  is  legally  compellable.  Under 
these  circumstances  the  person  paying  the  money  has  the 
same  right  of  action  as  if  he  had  paid  it  at  the  other's  ex- 
press request."  (15  Am.  &  Eug.  Ency.  of  Law,  1108;  27 
Cyc.  835,  837.)  As  to  the  application  of  this  rule,  the  instance 
of  one  who  is  compelled  to  pay  money  to  prevent  seizure  or 
sale  of  his  property  for  the  debt  of  another  is  given.  (15 
Am.  &  Eng.  Ency.  of  Law,  1110.)  The  duty  to  pay  taxes 
is  not,  for  some  purposes,  regarded  technically  as  a  debt. 
Nevertheless  the  rule  applies  where  the  obligation  to  pay 
consists  of  taxes  assessed  against  the  defendant  as  well  as  in 
cases  of  ordinary  debts.  (27  Cyc.  835,  citing  many  cases; 
Sogg  V.  Longstreth,  97  Pa.  St.  255;  Chraham  v.  Dunnigan, 
6  Duer,  (N.  T.)  629.)  The  decisions  of  the  courts  fully 
establish  these  propositions.  Those  of  the  courts  of  thia 
country  are  very  numerous.  They  are  noted  in  detail  in 
35  Century  Digest  at  columns  44  to  53  inclusive.  A  number 
of  the  English  cases  are  referred  to  by  Professor  Keener  in 
the  chapter  above  cited.  The  rule  has  been  followed  in  this 
state  aud  the  right  to  recover  money  paid  for  taxes  on  a 
mortgage  interest,  under  facts  similar  to  those  here  involved, 
sustained  in  San  Oabriel  etc  Co,  v.  Witmer  Bros.  Co.,  96  Cal. 
623,  [29  Pac.  500,  31  Pac.  688],  and  Angus  v.  Plum,  121  CaL 
608,  [54  Pac.  97]. 

For  the  sake  of  clearness  it  should  be  said  that  in  cases 
of  this  character  the  request  and  promise  said  to  be  implied 
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in  law  are  mere  fictions  invented  by  the  common  law  courts 
because,  under  the  common  law  system  of  procedure,  no 
remedy  was  provided  except  an  action  of  assumpsit,  in  which, 
according  to  the  rule  of  pleading,  the  declaration  was  re- 
quired to  allege  both  a  request  and  a  promise,  and  it  was 
therefore  necessary  to  the  ends  of  justice  to  presume  a  re- 
quest and  promise  where  none  were  made,  in  order  to  sus- 
tain the  action  and  give  the  party  a  remedy  to  enforce  a 
manifest  right  In  this  state  where  forms  of  action  are 
abolished  and  a  statement  of  the  facts  constituting  the  cause 
of  action  is  all  that  is  required  of  the  QlaintifF  (Code  Civ. 
Proc,  sec.  426),  it  is  unnecessary  to  allege  either  the  request 
or  the  promise,  if  the  facts  show  a  liability  of  defendant  ix> 
plaintiff.  The  liability  really  rests,  not  on  the  implied  request 
and  promise,  but  on  the  principles  of  justice  and  right  which 
require  the  defendant  to  repay  to  plaintiff  what  plaintiff  has 
been  obliged  to  pay  for  his  benefit.  (Keener  on  Quasi  Con- 
tracts 14;  San  Luis  Obispo  Co.  v.  Gage,  139  Cal.  407,  [73 
Pac.  174].) 

In  equity  also,  the  recovery  may  be  had  upon  the  principle 
that  the  plaintiff  is  subrogated  to  the  rights  of  the  party  to 
whom  the  money  was  paid.  "Any  person  having  an  interest 
in  property  on  which  there  is  a  lien  or  encumbrance  may,  if 
necessary  for  his  own  protection,  pay  off  the  same  and  be 
substituted  to  the  rights  and  remedies  of  a  holder  thereof.'* 
(27  Am.  &  Eng.  Ency.  of  Law,  p.  235.)  The  tax  here  involved 
was,  when  paid,  a  lien  on  the  plaintiff's  land.  It  was  assessed 
upon  an  interest  therein  while  that  interest  belonged  to  the 
defendant.  It  was  therefore  a  personal  obligation  of  the  de- 
fendant, having  "the  effect  of  a  judgment  against  the  per- 
son." (Pol.  Code,  sec.  3716.)  The  statute  of  1880  authorizes 
a  county  to  sue  in  its  own  name  to  recover  delinquent  taxes. 
(Stats.  1880,  p.  186 ;  Los  Angeles  v.  Bailerino,  99  Cal.  595,  [32 
Pac.  581,  34  Pac.  329].)  If  not  technically  a  debt  due  the 
state,  it  was  at  least  a  personal  obligation  of  the  defendant, 
upon  which  a  civil  suit  could  be  maintained  and  a  personal 
judgment  recovered  by  the  county.  (See,  also,  Perry  v.  WasK- 
bum,  20  Cal.  351 ;  People  v.  Seymour,  16  Cal.  343,  [76  Am. 
Dec.  521]  ;  Moore  v.  Patch,  12  Cal.  270;  Oakland  v.  Whipple, 
39  Cal.  115;  Couts  v.  Cornell,  147  Cal.  563,  [109  Am.  St. 
Rep.  168,  82  Pac.  194].)     The  plaintiff  was  compelled  to  pay 
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the  tax  to  avoid  a  sale  of  his  property  therefor,  and  in 
equity  he  is  subrogated  to  the  right  of  the  city  and  county 
of  San  Francisco  and  may  maintain  an  action  to  recover 
the  money  paid.  By  the  principles  of  the  common  law  afore- 
said the  effect  is  the  same.  The  said  defendant  owned  the 
property,  that  is,  the  mortgage  interest,  at  the  time  the  lien 
for  the  taxes  accrued.  It  was  his  duty,  both  in  law  and  in 
morals,  to  pay  the  same.  The  plaintiff  did  not  pay  them 
officiously  or  voluntarily,  but  to  protect  his  own  property 
and  only  after  the  defendant  had  expressly  refused  to  pay. 
By  the  principles  stated  he  was  entitled  to  be  reimbursed  by 
the  defendant 

It  is  contended  that  the  decisions  of  this  court  in  McPike 
V.  Heaton,  131  Cal.  110,  [82  Am.  St  Rep.  335,  63  Pac.  179] ; 
Canadian  etc.  Co.  v.  Boas,  136  Cal.  420,  [69  Pac.  18],  and 
Henry  v.  Garden  City  Bank,  145  Cal.  54,  [78  Pac.  228],  have 
overruled  San  Oabriel  Co.  v.  Witmer,  96  Cal.  623,  [29  Pac. 
500,  31  Pac.  588],  and  Angus  v.  Plum,  121  Cal.  608,  [54  Pac. 
97],  and  have  established  a  rule  contrary  to  the  principles 
above  stated. 

McPike  V.  Heaton  was  not  a  case  of  mortgage  taxes. 
Heaton  the  owner  of  the  land  on  the  first  Monday  of  March, 
conveyed  by  grant  deed  to  one  Jackson,  on  March  27th,  and 
on  the  next  day  Jackson  conveyed  to  McPike,  the  plaintiff. 
The  case  was  treated  as  an  action  upon  the  covenant  implied 
from  the  grant,  and  it  was  held  that  the  covenant  of  Heaton 
against  the  tax-lien  accruing  during  his  ownership  did  not 
run  with  the  land,  nor  pass  to  McPike  with  the  grant  by 
Jackson  to  him.  The  Witmer  case  was  distinguished,  although 
incorrectly,  but  not  overruled.  The  further  statement  in  the 
opinion,  that  the  defendant  was  under  no  personal  liability 
for  the  tax  and  that  payment  could  be  enforced  only  by  a  sale 
of  the  land,  was  manifestly  incorrect  in  view  of  the  statute 
of  1880  aforesaid  and  the  decisions  in  Los  Angeles  v.  Bal- 
lerino,  99  Cal.  595,  [32  Pac.  581,  34  Pac.  329],  and  the 
other  cases  above  mentioned.  It  may  be  that  the  case  in- 
volved the  principles  applied  here  and  might  have  been 
decided  differently  if  those  principles  had  been  recognized 
and  enforced,  but  they  were  not  in  any  way  referred  to  and 
I  cannot  presume  that  the  court  intended  silently  to  overrule 
and  set  aside  doctrines  so  well  established.    This  is  particularly 
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true  of  a  common  law  rule  which  by  statutory  enactment  is. 
made  the  rule  of  decision  in  all  the  courts  of  this  state.  (Pol. 
Code,  sec.  4468.) 

I  cannot  agree  with  the  main  opinion  in  holding  that  the 
case  at  bar  is  identical  with  McPike  v.  Heaton,  131  Cal.  110^ 
[82  Am.  St.  Eep.  335,  63  Pac.  179],  as  that  action  was  con- 
sidered in  the  opinion  therein  rendered.  The  conclusion  there 
reached  was  manifestly  based  in  large  part  upon  the  assertion 
which,  as  I  have  shown,  was  erroneously  made,  that  the  de- 
fendant was  under  no  personal  liability  for  the  tax  and  pay- 
ment could  be  enforced  only  upon  a  sale  of  the  land.  If 
that  ^ere  the  case  here,  if  there  were  no  obligation  on  the  part 
of  the  mortgagee  to  pay  the  tax  assessed  against  the  mort- 
gage interest,  either  as  between  himself  and  the  state,  or  as. 
between  himself  and  the  plaintiff,  then  no  principle  of  equity 
and  good  conscience  would  give  the  plaintiff  the  right  to  ask 
of  him  the  repayment  thereof.  But  when  it  is  seen  that  the 
mortgagee  was  under  both  a  moral  and  legal  obligation  U> 
pay  the  tax  and  that  such  obligation  was  enforceable  against 
him  by  suit,  it  should  be  perceived  at  once  that  the  highest 
considerations  of  equity  and  good  conscience  demand  that 
another  should  not  be  compelled  to  pay  it  gratuitously  for  hia 
benefit  without  having  a  right  of  action  against  him. 

In  Canadian  etc.  Co,  v.  Boas,  136  Cal.  420,  [69  Pac.  18],. 
the  defendant  was  a  junior  mortgagee,  and  the  plaintiff  a  pur- 
chaser at  a  foreclosure  sale,  under  a  prior  mortgage.  The 
interest  of  Boas  as  mortgagee,  on  which  the  tax  was  assessed 
prior  to  the  foreclosure,  had  been  extinguished  by  the  fore- 
closure and  sale.  In  Henry  v.  Garden  City  Bank,  145  Cal. 
54,  [78  Pac.  228],  the  facts  were  substantially  the  same. 
There  may  be  a  serious  question  in  such  cases,  especially  if 
the  mortgagor  is  insolvent,  whether,  under  the  principles  of 
law  and  equity  above  mentioned,  when  the  mortgagee's  bene- 
ficial interest  has  been  completely  destroyed  and  the  entire 
estate  thus  transferred  to  a  purchaser,  such  mortgagee  is  "in 
equity  and  good  conscience,"  as  between  him  and  the  pur- 
chaser, bound  to  pay  the  taxes  accrued  on  an  interest  which 
has  become  a  mere  shadow,  its  substance  having  passed  to  the 
purchaser.  In  actions  for  money  paid  by  plaintiff  to  defend- 
ant's use,  the  existence  of  this  element  in  plaintiff's  grounds^ 
of  recovery  in  each  case,  or  class  of  cases,  must  depend  upon 
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the  facts  of  the  particular  case.  It  may  be  conceded  that,  in 
this  state,  these  cases  establish  the  rule  that  equity  and  good, 
conscience  do  not  demand  that  a  junior  mortgagee  shall  pay 
the  tax  on  his  former  mortgage  interest,  for  the  benefit  of  a. 
purchaser  at  a  foreclosure  sale  which  has  demonstrated  that 
that  interest  had  no  real  value. 

The  present  case  is  of  a  different  character.  There  has  been- 
no  foreclosure,  the  suit  is  practically  by  a  mortgagor  against 
a  mortgagee  for  taxes  paid  on  the  mortgagee's  interest,  which, 
interest  has  been  made  good  by  payment.  The  mortgagee  was. 
justly  chargeable  with  the  tax  thereon.  By  his  neglect  it  has. 
devolved  upon  plaintiff's  property,  thereby  forcing  the  plain- 
tiff to  pay  the  tax  to  relieve  the  property  from  the  lien.  The- 
payment  unquestionably  was  of  benefit  to  the  defendant. 
Therefore,  even  if  those  decisions  are  sound,  the  principles  on. 
which  they  rest  should  not  be  applied  to  this  case. 

It  is  true  that  there  is  a  long  line  of  eases  holding  that 
where  one  who  buys  property  by  quitclaim  deed  and  subse- 
quently finds  that  property  encumbered  by  liens  of  which  he 
has  taken  no  account  in  making  his  purchase,  and  which  he 
is  compelled  to  pay  to  protect  his  property,  he  has  no  right  of 
action  to  recover  the  money  thus  paid  from  his  grantor,  and 
that  no  covenant  not  running  with  the  land  will  protect  him. 
as  against  previous  owners,  or  give  him  a  right  of  action 
against  them.  But  it  is  also  true,  and  has  been  settled  for- 
many  years  by  the  authorities  above  cited,  that  where  such 
person  is  thus  compelled  to  pay  the  debt  of  another  which,, 
as  between  himself  and  that  other,  the  other  in  equity  and 
good  conscience  should  have  paid,  he  may  recover  the  amount 
paid  without  resort  to  any  covenant  and  in  the  absence  of 
any  contractual  relations  between  them.  The  right  of  action 
in  such  cases  does  not  spring  from  the  existence  of  contractual 
relations,  but  from  principles  of  justice  and  equity  which  do. 
not  require  one  person  to  pay  the  debt  of  another,  under 
compulsion,  and  not  officiously,  which  that  other  was  in  duty- 
bound  to  pay  himself. 

Sloss,  J.,  and  Beatty,  C.  J.,  concurred. 

Rehearing  denied. 
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[8.  P.  No.  4640.    In  Bank.~May  20,  1908.] 

MERCED  OIL  MINING  COMPANY  et  al.,  Respondents, 
V.  R.  L.  PATTERSON  et  al.,  AppeUants. 

CONSOLIDATED     PLACER     MINERAL     LOCATION — CONVBTANCX    OF    SpBCITIO 

Portion  of  Claim — Discovery  of  Oil  by  Grantib — Effect  of 
Discovery  on  Balance  of  Claim. — Where  eight  persons,  as  asso- 
ciates, enter  upon  and  locate  a  tract  of  one  hundred  and  sixty  acrea 
of  vacant,  unoccupied  mineral  lands  of  the  United  Htates  under 
the  placer  mining  laws,  mark  the  boundaries  of  the  consolidated 
claim,  and  proceed  with  the  work  of  development  to  make  an  oil 
discovery,  but  before  any  discovery  of  oil  bad  been  made  by  them 
they  all  join  in  conveying  a  specific  portion  of  the  consolidated 
claim  to  a  third  person,  who  prosecutes  the  work  of  discovery  on 
the  portion  so  conveyed,  and  subsequently  makes  a  sufficient  dis- 
covery of  oil  thereon,  the  eifect  of  such  conveyance,  in  the  absence 
of  any  contrary  understanding  or  agreement  between  the  parties, 
is  to  surrender  to  the  grantee  all  of  the  rights  whiek  the  grantort 
formerly  enjoyed  in  the  portion  conveyed,  and  to  constitute  it  a 
separate  and  independent  claim;  and  the  subsequent  discovery  of 
oil  thereon  by  such  grantee  would  not  inure  to  the  benefit  of  such 
associates  or  their  grantee  of  other  portions  of  the  consolidated 
daim,  so  as  to  perfect  the  location  of  the  remaining  portions  of  the 
consolidated  claim. 
Id. — ^Agreement  Making  Work  by  Grantee  Opebati  fob  Benefit  of 
Entire  Claim— Consideration — Parol  Evidence.— If  as  a  part 
of  the  consideration  of  the  deed  by  the  associates  to  the  specific 
portion  of  the  consolidated  claim  it  was  understood  and  agreed 
between  the  parties  that  the  labor  done  and  money  expended  by  the 
grantee  on  the  portion  conveyed  should  operate  for  the  benefit  of 
the  land  remaining  in  the  possession  of  the  associates,  such  effect 
will  be  given  it,  and  the  value  of  the  work  and  the  resulting  dis- 
covery would  then  inure  to  the  benefit  of  the  land  remaining  in  the 
possession  of  the  associates,  and  of  all  their  subsequent  grantees. 
That  such  an  agreement  was  part  of  the  consideration  of  the  deed 
may  be  shown  by  parol. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  refusing  a  new  trial 
George  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

N.  C.  Caldwell,  and  E,  A.  Williams,  for  Appellants. 
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Frank  H,  Short,  and  F.  B.  Cook,  for  Respondents. 

HENSHAW,  J.— In  May,  1899,  C.  C.  Spinks  and  his  seven 
associates  entered  upon  and  located  under  the  Placer  Mining 
Laws  one  hundred  and  sixty  acres  of  vacant,  unoccupied 
mineral  lands  of  the  United  States.  The  mineral  for  which  the 
lands  were  thought  to  be  valuable  was  oil.  The  boundaries 
of  the  consolidated  claim  were  marked  and  the  locators  pro- 
ceeded with  the  work  of  development  to  make  an  oil  discovery. 
On  the  twenty-seventh  day  of  January,  1900,  and  before  any 
discovery  of  oil  had  been  made  by  the  associates,  they  con- 
veyed a  certain  forty  acres  of  their  one  hundred  and  sixty 
acres  to  the  Merced  Oil  Mining  Company,  and  on  the  twentieth 
day  of  February,  1900,  they  coAveyed  another  forty  acres  to 
C.  H.  Castle.  The  Merced  Oil  Mining  Company  prosecuted 
the  work  of  discovery  by  drilling  a  well,  and  in  the  September 
or  October  following  made  a  sufficient  discovery  of  oil.  The 
conveyance  by  Spinks  and  his  associates  of  the  forty  acres  to 
the  Merced  Oil  Mining  Company,  so  far  as  appears  from  this 
record,  was  a  conveyance  of  their  rights  to  the  specific  forty 
acres  in  severalty,  and  the  same  may  be  said  of  the  forty 
acres  conveyed  to  Castle. 

These  two  plaintiffs  join  in  a  single  action  as  deriving  title 
from  a  common  source,  alleging  a  trespass  and  interference  by 
the  defendants  with  their  ownership  and  right  of  possession 
to  these  lands  so  conveyed  to  them,  seeking  a  decree  quieting 
their  title  against  the  defendants,  and  an  injunction  restrain- 
ing the  defendants  from  further  trespass  and  interference 
with  the  freehold.  The  defendants,  for  their  claim  of  title, 
set  forth  later  locations  made  by  them  upon  these  same  lands. 
The  cause  was  tried  before  a  jury,  which  returned  special 
verdicts  upon  the  issues  propounded.  These  special  verdicts 
were  adopted  and  embodied  in  the  judgment  of  the  court.  A 
motion  for  new  trial  was  made  and  denied,  and  defendants 
appeal  from  the  judgment  and  from  the  order  so  denying 
their  motion  for  a  new  triaL 

Upon  the  trial  the  court  accepted  as  the  correct  interpreta^ 
tion  of  the  law  the  theory  of  plaintiffs, — namely,  that  the  con- 
solidated claim  of  Spinks  and  his  associates  to  the  one  hun- 
dred and  sixty  acres  constituted  a  single  claim,  with  the  right 
of  possession  in  Spinks,  his  associates,  and  their  grantees  at 
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Digitized  by  VjOOQIC 


626  Merged  Oil  Mining  Co.  v.  Patterson.     [153  Cal. 

against  attempted  relocations,  made  while  th^  were  actually 
in  the  possession  of  the  land  and  diligently  prosecuting  the 
work  for  the  discovery  of  oil;  that  the  expenditure  of  one 
hundred  dollars  per  year  upon  any  part  of  the  one  hundred 
and  sixty  acres  was  an  expenditure  for  and  on  behalf  of  the 
whole  claim  of  one  hundred  and  sixty  acres,  and  that  a  dis- 
covery of  oil  upon  any  part  of  the  one  hundred  and  sixty 
acres  perfected  the  location  of  the  whole  one-hundred-and- 
sixty-acre  claim.  XTpon  this  appeal  respondents  contend  that 
full  support  for  this  theory  of  the  law  is  found  in  the  case 
of  Miller  v.  Chrisman,  140  Cal.  440,  [98  Am.  St.  Eep.  63,  7a 
Pac.  1083,  74  Pac.  444].  In  Miller  v.  Chrisman  this  court 
was  called  upon  to  consider  a  situation  where  the  associates^ 
had  convej^ed  all  their  interests  in  the  one-hundred-and-sixty- 
acre  claim  to  one  of  the  number.  The  contention  advanced 
in  that  case  was  that  by  these  conveyances  made  before  dis- 
covery of  mineral  the  whole  location  lapsed  and  became  void, 
or,  in  the  alternative,  at  least,  the  associates'  rights  to  one 
hundred  and  forty  acres  lapsed,  leaving  Miller,  the  last  asso- 
ciate and  the  grantee  of  the  others,  a  location  of  only  twenty, 
acres  in  and  about  the  sitics  of  the  oil  discovery  which  he 
afterward  had  made.  It  was  said  in  Miller  v.  Chrisman  that 
when  the  eight  citizens,  who  separately  would  have  been  en- 
titled to  locate  each.no  more  than  twenty  acres,  consolidated 
and  together  located  one  hundred  and  sixty  acres,  the  location 
was  not  to  be  deemed  eight  separate  locations  of  twenty  acres 
each,  but  was,  within  the  contemplation  of  the  law,  a  single 
location  of  one  hundred  and  sixty  acres,  the  exterior  bound- 
aries of  this  location  being  all  that  they  were  called  upon  to 
demarcate,  their  right  of  possession  being  a  common  right 
of  possession,  their  interests  common  and  undivided  interests; 
and  that  as  the  law  governing  such  locations  provided  that 
when  one  or  another  of  the  associates  abandoned,  his  interest 
should  go  to  such  associates  as  continued  in  possession  doing 
the  work,  no  reason  could  be  seen  why  one  or  more  of  these 
associates  could  not,  by  conveying  to  their  co-locators,  accom- 
plish the  same  result  that  would  be  worked  by  their  aban- 
donment, and  it  was  therefore  held  that  by  force  of  such 
conveyance  the  remaining  associates  or  associate  acquired  all 
the  rights  of  the  others  in  the  whole  one-hundred-and-sixty- 
acre  claim.     Strictly,  therefore,  the  decision  in  Miller  v» 
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Chrisman  went  no  further  than  to  hold  that  conveyances  by 
the  associates  amongst  themselves,  wliich  in  no  manner  segre- 
gated the  Interests,  nor  destroyed  nor  impaired  the  right  of 
possession  which  they  enjoyed  in  common,  were  permissible 
and  legal.  The  decision  of  the  trial  court  in  the  ci^  at  bar, 
it  is  to  be  noted,  is  a  long  stride  in  advance  of  the  decision  in 
Miller  v.  Chrisman.  By  stipulation  of  the  parties,  all  ques- 
tions of  weight  and  conflict  in  the  evidence  are  eliminated,  and 
the  court  is  asked  to  decide  the  following  legal  questions: — 

"(A)  Was  the  discovery  of  oil  made  by  plaintiff,  the  Mer- 
ced Oil  Alining  Company,  on  the  forty  acres  conveyed  to,  and 
held  by,  said  company,  sufficient  to  validate  and  perfect  the 
entire  location  of  said  quarter-section  under  which  said  cor- 
poration deraigns  title  to  its  respective  forty  acres  as  a  placer 
mining  claim,  and  to  relieve  the  said  C.  H.  Castle  from  the 
necessity  of  making  any  discovery  of  oil  upon  the  forty  acres 
claimed  by  him  in  order  to  perfect  his  claim  to  such  forty 
acres  under  the  laws  of  the  United  States! 

"(B)  After  the  different  parts  and  portions  of  said  quarter- 
section  had  been  conveyed  to,  and  held  by,  the  several  parties 
as  shown  by  said  statement  and  the  verdict  and  findings 
herein,  was  one  hundred  dollars'  worth  of  work  done  upon 
any  one  of  the  several  parts  and  portions  a  sufficient  compli- 
ance with  the  laws  of  the  United  States  requiring  the  per- 
formance annually  of  one  hundred  dollars'  worth  of  work 
upon  any  placer  mining  location,  as  to  the  entire  location  of 
one  hundred  and  sixty  acres,  or  was  each  of  said  parties  re- 
quired under  the  laws  of  the  United  States  to  perform  one 
hundred  dollars'  worth  of  work  upon  each  part  and  portion 
80  held  by  each  party  in  severalty!" 

The  case  thus  presented  is  not  that  of  a  conveyance  by  one 
associate  to  another  or  to  an  outsider  of  his  undivided  inter- 
est, but  is  a  conveyance  to  an  outsider  by  all  of  the  associates 
of  all  their  interest  to  certain  designated  and  described  por- 
tions of  their  one-hundred-and-sixty-acre  claim.  By  the  con- 
veyance to  Merced  Oil  Mining  Company  (and  the  same  is  true 
of  course  of  the  conveyance  to  Castle),  the  associates  stripped 
themselves  of  all  rights  of  possession,  of  all  right  to  enter 
upon  the  forty  acres  of  land  to  prosecute  their  mining  opera- 
tions, and,  upon  the  other  hand,  the  Merced  Oil  Mining 
Company,  in  taking  the  associates'  title  to  this  forty  acres. 
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acquired  no  right  of  entry  whatsoever  upon  the  lands  remain- 
ing to  the  associates.  So  far  as  the  record  before  us  discloses^ 
this  was  the  situation. 

No  doubt  may  be  entertained  that  a  conveyance  such  as 
this  may  be  made,  and  that  the  effect  of  such  conveyance,  if 
such  be  its  expressed  intent,  is  to  surrender  to  the  grantee  all 
of  the  rights  which  the  grantors  formerly  enjoyed.  If  such 
a  surrender  be  made,  without  further  understanding  and 
agreement  between  the  parties,  it  is  apparent,  we  think,  that 
the  portion  so  severed  must  be  regarded  as  a  separate  and 
independent  claim.  Excepting  as  preserved  by  the  agreement 
of  the  parties,  there  are  no  rights  in  common  between  the 
grantors  and  the  grantee.  The  right  of  possession  to  the  por- 
tion of  the  consolidated  claim  so  severed  by  conveyance  is  lost 
to  the  original  associates.  In  effect  it  is  an  abandonment  by 
them  of  that  piece  of  land.  It  is  their  declaration  that  they 
no  longer  hold  such  laud  under  the  right  of  possession  in 
common  which  they  enjoy  as  to  the  remainder.  It  cannot  be 
perceived,  therefore,  that  under  the  circumstances  stated,  a 
discovery  made  by  such  independent  owners  upon  the  limited 
tract  conveyed  to  them  can  be  held  to  redound  to  the  benefit 
of  the  associates  who  have  parted  with  all  interest  in  and 
control  over  it.  This,  we  say,  must  be  the  condition  where 
the  agreement  of  the  parties  goes  no  further  than  to  a  bare 
conveyance  of  the  grantor's  possessory  rights.  But,  upon  the 
other  hand,  by  convention  and  agreement  of  the  parties,  a 
radically  different  result  may  be  legally  accomplished.  No 
one  would  question  but  that  the  associates  mi^t  authorize  a 
stranger  to  their  interests  to  enter  upon  their  land  and  sink  a 
well,  agreeing,  in  the  event  of  a  discovery  of  oil,  to  convey 
to  such  person  any  designated  portion  of  the  claim.  In  such 
case,  clearly  the  work  would  be  done  for  the  benefit  of  all  the 
associates  and  of  the  whole  claim.  It  cannot  make  any*  dif- 
ference that  the  conveyance  to  the  party  who  is  so  to  develop 
the  land  is  made  before  or  after  discovery,  provided  that  it 
be  understood  between  them  that,  as  part  of  the  considera- 
tion, the  work  done  and  the  discovery  when  made  shall  be  for 
the  benefit  of  the  whole  claim.  As  parol  evidence  is  always 
received  to  show  the  true  consideration  of  a  contract,  this 
part  of  the  consideration  may  rest  upon  an  oral  agreement 
of  the  parties,  and  need  not,  therefore,  be  embodied  in  the 
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deed.  As  in  the  case  of  quartz  locations  it  is  permissible  for 
two  locators  to  join  in  sinking  a  shaft  or  driving  a  tunnel 
without  the  boundaries  of  their  locations  in  their  effort  to 
strike  the  vein  or  lode,  with  the  result  that  the  work  so  done 
is  deemed  in  law  to  have  been  done  on  and  for  the  benefit 
of  their  respective  locations,  so  in  these  placer  locations  no 
reason  is  perceived  why  the  parties  may  not  make  a  convey- 
ance of  a  divided  as  well  as  an  undivided  interest,  to  the  end 
that  the  grantee  may  prosecute  the  work  of  discovery  for  the 
benefit  of  all.  But,  upon  the  other  hand,  while  the  distinc- 
'  tion  made  may  perhaps  be  regarded  as  refined,  nevertheless, 
logically,  the  contrary  of  the  proposition  is  equally  true,  that 
if  such  conveyance  be  made  without  any  such  understanding 
it  is  in  law  no  more  than  a  surrender  and  abandonment  of 
the  possessory  rights  which  the  original  locators  had,  and  the 
establishment,  in  effect,  of  a  new  and  independent  location  in 
their  grantees. 

Coming  to  apply  this  principle  to  the  facts  in  the  case,  if 
as  a  part  of  the  consideration  of  the  deed  to  the  Merced  Oil 
Mining  Company  it  was  understood  and  agreed  between  the 
parties  that  the  labor  done  and  money  expended  upon  the 
Merced  Company's  forty  acres  should  operate  for  the  benefit 
of  the  land  remaining  in  the  possession  of  the  associates,  such 
effect  would  be  legally  given.  And,  in  turn,  the  value  of  the 
work  and  the  resulting  discovery  would  redound  to  the  benefit 
of  all  subsequent  grantees  of  the  associates.  In  this  sense 
must  be  understood  the  declaration  in  Weed  v.  Snook,  144 
Cal.  439,  [77  Pac.  1023]. 

The  title  of  the  Merced  Oil  Mining  Company  does  not  by 
appellants  seem  to  be  seriously  questioned,  but  as  to  the  right 
and  title  of  Castle  it  appears  from  the  instructions  given  by 
the  court  to  the  jury  that  they  were  advised,  in  effect,  that 
the  possession  and  discovery  by  either  plaintiff  on  his  segre- 
gated portion  of  the  claim,  was  a  possession  and  discovery  of 
both  plaintiffs.  This,  as  has  been  discussed,  was  too  broad 
a  statement  of  the  law,  and  it  follows,  therefore,  that  the 
judgment  in  favor  of  Castle  must  be  reversed  and  the  cause 
remanded. 

The  judgment  in  favor  of  the  Merced  Oil  Mining  Company 
is  affirmed  and  the  judgment  in  favor  of  C.  H.  Castle  is 
reversed  and  the  cause  remanded. 
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Angellotti,  J.,  Lorigan^  J.,  Sloas,  J.,  and  Beatty,  C.  J., 
concurred. 


[S.  r.  No.  4429.    Department  One.— May  26,  1908.] 

MELISSA  J.  STEVENSON,  Trustee,  etc.,  AppeUant,  v. 
THOIVIAS  M.  BOYD,  Defendant,  and  JOSEPHINE 
PORTER  BOYD,  his  Wife,  Defendant  and  Respondent 

Tenants  in  Common — ^Purchase  or  Encumbrance  and  Adverse  Titlb 
— Enforcement  or  Trust  within  Beasonable  Time. — One  tenant 
in  common  of  land,  who  purchases  an  outstanding  encumbrance  or 
an  adverse  title,  wUl  be  chargeable  as  trustee  for  his  companions 
in  interest,  if  thej  choose  within  a  reasonable  time  to  claim  the 
benefit  thereof,  by  contributing  or  offering  to  contribute  their  pro- 
portion of  the  purchase  money. 

Id. — ^Lapse  or  Beasonable  Time — ^Laches  in  Equity. — ^Begardleas  of 
the  question  of  the  statute  of  limitations,  if  the  right  to  enforce 
the  trust  as  against  a  cotenant  is  not  asserted  within  a  reasonable 
time,  and  the  plaintiff  is  chargeable  with  laches  in  equity,  a  court 
of  equity  will  refuse  to  entertain  the  suit. 

Id. — Principal  Factors  or  Laches — ^Discretion  or  Court  or  Equity. — 
The  principal  factors  in  determining  whether  the  plaintiff  has  been 
guilty  of  laches,  are  acquiescence  and  lapse  of  time;  but  other 
circumstances  are  also  material,  such  as  a  change  in  the  value  or 
character  of  the  property.  The  matter  is  one  which  is  left  to  the 
sound  discretion  of  the  court  of  equity,  in  each  case. 

Id. — Laches  or  Cotenant — Presumed  Bepudiation  and  Abandonment. 
— Unless  a  cotenant  claiming  the  benefit  of  a  purchase,  makes 
his  election  to  participate  within  a  reasonable  time,  and  contributes 
or  offers  to  contribute  his  ratio  of  the  consideration  actually  paid, 
he  will  be  deemed  to  have  repudiated  the  transaction  and  abandoned 
its  benefits. 

Id. — ^Laches  op  Appellant  Against  Bespondent — ^Deed  or  Trust  by 
CoTENAXTs — Special  Trust  by  One — Title  under  Sale. — Where 
defendant's  husband  and  appellant's  grantor,  as  tenants  in  common 
of  a  tract  of  land,  executed  a  deed  of  trust  to  secure  a  large  loan 
from  a  bank,  and  appellant's  grantor  subsequently  executed  a  special 
trust  to  appellant  for  his  use  for  life,  and  for  other  uses  specified, 
and  the  respondent  wife,  paid  one  half  of  the  debt  secured  by  the 
deed  of  trust  and,  upon  a  sale  under  the  deed  of  trust,  the  title 
obtained  was  transferred  in  equal  shares  to  defendant  husband  and 
respondent  wife,  who  subsequently  purchased  her  husband's  interest 
at  a  large  price,  the  property  having  greatly  increased  in  value,  and 
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after  the  lapse  of  two  days  less  than  four  years,  from  the  date  of 
the  sale  under  the  deed  of  trust,  and  over  nineteen  months  after 
respondent's  acquisition  of  her  husband's  title,  she  having  since  made 
improvements  on  the  land  and  cultivated  it  in  crops,  the  appellant 
as  trustee  for  the  beneficiaries  under  the  deed  of  the  other  cotenant, 
sought  to  charge  respondent  as  trustee  of  the  title,  held,  that  the 
suit  of  appellant  as  against  the  respondent,  was  properly  decided 
by  the  court  below  to  be  barfed  by  laches. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court 

Frohman  &  Jacobs,  for  Appellant 

M.  K  Harris,  for  Respondent 

Frank  H.  Short,  and  F.  E.  Cook,  for  T.  M.  Boyd,  De- 
fendant 

SLOSS,  J. — Thomas  Boyd,  now  deceased,  was  the  father 
of  Melissa  J.  Stevenson,  the  plaintiff,  Thomas  M.  Boyd,  one 
of  the  defendants,  George  Culberson  Boyd,  and  Mary  Alice 
Zinns.  In  December,  1892,  Thomas  Boyd  and  his  son,  the 
defendant  Thomas  M.  Boyd,  each  then  owning  an  undivided 
one  half  of  an  eighty-acre  tract  of  land  situated  in  Fresno 
County,  executed  a  deed  of  trust  of  said  real  property  to 
E.  B.  Hamilton  and  W.  P.  Coleman,  as  security  for  the  pay- 
ment of  their  promissory  note  for  three  thousand  two  hundred 
dollars,  payable  two  years  after  date  to  the  Sacramento  Bank. 
In  October,  1897,  Thomas  Boyd,  the  father,  conveyed  his 
undivided  one-half  interest  to  the  plaintiff,  in  trust  to  receive 
the  rents  and  profits  and  to  pay  them  to  the  use  of  the  grantor, 
Thomas  Boyd,  during  his  life,  and  in  case  George  Culberson 
Boyd  should  survive  his  father,  to  apply  such  rents  and 
profits  for  his  support  and  maintenance  during  his  life.  The 
deed  of  trust  gave  plaintiff  power  to  sell,  mortgage,  or  lease 
said  real  estate,  and  provided  that  if  the  property  was  not 
sold  by  plaintiff,  in  pursuance  of  said  deed  of  trust,  it  should, 
upon  the  death  of  Thomas  Boyd  and  George  Culberson  Boyd, 
be  vested  in  the  plaintiff  and  Mary  Alice  Zinns,  share  and 
share  alike. 
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In  July,  1897,  Thomas  M.  Boyd  married  his  co-defendant,. 
Josephine  Porter  Boyd.  Some  months  thereafter  the  Sacra- 
mento Bank,  the  holder  of  the  note  secured  by  the  deed  of 
trust  to  Hamilton  &  Coleman,  requested  payment  of  the  note. 
Some  attempt  was  made  to  raise  the  money,  but  it  was  not 
paid,  and  the  bank  finally  directed  the  trustees  to  sell.  The 
sale  was  originally  advertised  to  take  place  in  March,  1898,. 
but  Mrs.  Stevenson,  the  plaintiff,  secured  from  the  bank  a 
postponement  for  six  months.  In  August,  1898,  the  defendant 
Thomas  M.  Boyd  made  arrangements  with  the  Bank  of  Selma 
to  pay  oflf  the  loan  of  the  Sacramento  Bank,  which  at  that 
time  amounted  to  about  three  thousand  four  hundred  dollars^ 
Of  this  amount,  some  eighteen  hundred  dollars  was  furnished 
by  the  defendant  Josephine  Porter  Boyd,  and  the  balance  by 
the  Bank  of  Selma.  The  note  was  assigned  by  the  Sacra- 
mento Bank  to  the  Bank  of  Selma  and  the  latter  directed 
the  trustees,  Hamilton  &  Coleman,  to  make  a  sale.  On  Octo- 
ber 15,  1898,  the  trustees  did  sell  the  property  for  three  thou- 
sand five  hundred  dollars — a  little  more  than  the  amoimt  due 
on  the  note.  The  purchaser  at  the  sale  was  the  Bank  of 
Selma,  which  immediately  conveyed  to  T.  M.  Boyd  and 
Josephine  Porter  Boyd,  the  defendant.  On  February  21,. 
1901,  Thomas  M.  Boyd  conveyed  to  his  co-defendant,  Jose- 
phine Porter  Boyd,  an  undivided  one-half  interest  in  the 
ranch  for  seven  thousand  five  hundred  dollat^,  of  which  five 
hundred  dollars  was  paid  in  cash  and  the  balance  in  instal- 
ments, evidenced  by  notes.  Some  of  these  notes  were  paid 
by  Mrs.  Boyd  to  her  husband. 

On  October  13,  1902,  two  days  less  than  four  years  after 
the  sale  by  the  trustees  to  Thomas  M.  and  Josephine  Porter 
Boyd,  and  over  nineteen  months  after  the  conveyance  from 
Thomas  M.  Boyd  to  Josephine  Porter  Boyd,  this  action  was. 
brought  by  the  plaintiff.  The  complaint  alleged  that,  prior  to 
the  trustees'  sale,  the  defendants,  in  pursuance  of  a  conspiracy 
to  that  end,  did  by  threats  of  violence  and  otherwise,  prevent 
the  plaintiff  from  raising  the  money  necessary  to  pay  off  her 
one  half  of  the  indebtedness  to  the  Sacramento  Bank,  and 
that  they  procured  the  Bank  of  Selma  to  take  an  assignment 
of  the  note  and  to  direct  a  sale  of  the  property  by  the  trustees, 
Hamilton  &  Coleman,  for  the  purpose  of  destroying  the  rights 
of  plaintiff  under  the  deed  from  Thomas  Boyd.    It  is  alleged 
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that  the  Bank  of  Selma^  in  taking  the  assignment  of  the 
note  from  the  Sacramento  Bank,  was  acting  as  agent  for  the 
defendants,  and  not  in  its  own  interests.  In  the  complaint 
plaintiflF  offers  to  pay  to  the  defendants  such  portion  of  the 
indebtedness  paid  to  the  Sacramento  Bank  and  to  make  such 
allowance  to  the  defendants  for  the  cultivation  of  the  prop- 
erty since  the  sale  as  the  court  may  deem  equitable.  She 
asks  for  an  accounting  of  the  profits,  and  prays  judgment, 
that  it  be  decreed  that  she  is  the  owner,  as  trustee,  of  an 
undivided  one-half  interest  in  said  real  property,  and  that 
defendants  be  compelled  to  convey  to  her  such  interest  free 
of  encumbrance  except  for  her  just  share  of  the  indebtedness- 
to  the  Sacramento  Bank. 

Thomas  M.  Boyd  and  his  wife,  Josephine  Porter  Boyd,  an- 
swered separately.  Each  of  the  answers  denies  that  the 
defendants  had  conspired  or  contrived  to  defeat  the  deed  of 
trust  under  which  plaintiff  claims,  or  to  deprive  the  plaintiff 
as  trustee  of  her  interest  in  the  property,  or  that  plaintiff 
was  prevented  by  any  act  of  the  defendants,  or  either  of  them, 
from  raising  the  money  necessary  to  pay  her  share  of  the 
indebtedness.  The  defendant  Josephine  Porter  Boyd  set  up- 
a  special  defense  of  laches,  alleging  that  at  the  time  the  land 
was  sold  by  the  trustees  to  the  Bank  of  Selma,  and  by  the 
Bank  of  Selma  to  the  defendants,  its  value  did  not  exceed 
five  thousand  dollars;  that  on  February  21,  1901,  Thomas  M. 
Boyd  sold  his  interest  in  the  land  to  Josephine  Porter  Boyd 
for  the  sum  of  seven  thousand  dollars,  more  than  three  thou- 
sand dollars  of  which  has  been  paid  in  cash  and  the  balance 
in  notes  secured  by  mortgage;  that  since  said  sale  by  the 
trustees  to  the  Bank  of  Selma  and  by  the  Bank  of  Selma  to 
the  defendants  the  land  has  greatly  increased  in  value  and 
is  now  of  the  value  of  about  fifteen  thousand  dollars;  that 
the  defendant  bought  the  interest  of  her  co-defendant  in  good 
faith  and  paid  and  obligated  herself  to  pay  the  full  increased 
value  thereof  to  said  co-defendant  Thomas  M.  Boyd;  that 
plaintiff  made  no  claim  to  any  interest  as  trustee  or  other- 
wise in  or  to  said  property  and  took  no  steps  and  made  no 
effort  to  subject  said  property  to  any  claim  until  it  had 
greatly  increased  in  value.  The  defendant  further  alleges  on 
information  and  belief  that  the  plaintiff  would  not  have  made 
any  such  claim  had  the  property  not  increased  in  value,  and 
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that  at  the  time  the  defendant  Josephine  Porter  Boyd  bought 
the  said  property  the  same  was  of  little  value  and  yielded 
very  little  income,  and  that  in  buying  the  same  the  defend- 
ants ran  the  risk  of  losing  the  money  paid  upon  the  purchase 
price  thereof.  It  is  further  alleged  that  ever  since  the  sale  the 
defendants  have  cultivated  the  land  and  been  in  charge  thereof 
and  have  improved  and  increased  the  value  of  said  property. 

The  answer  of  Thomas  M.  Boyd,  in  addition  to  its  denials 
of  many  of  the  aUegations  of  the  complaint,  set  up  a  claim 
as  against  his  wife,  the  co-defendant  Josephine  Porter  Boyd, 
his  contention  being  that  the  eighteen  hundred  dollars  be- 
longing to  Josephine  Porter  Boyd  which  went  into  the  pur- 
chase of  the  property  at  the  time  of  the  trustees'  sale  was  a 
loan  to  him,  and  that  the  conveyance  of  the  undivided  one- 
half  interest  to  said  Josephine  Porter  Boyd  was  made  as 
security  for  such  loan. 

The  trial  resulted  in  findings  and  judgment  in  favor  of  the 
defendant  Josephine  Porter  Boyd.  The  court  found  against 
the  allegations  of  the  complaint  regarding  a  conspiracy  be- 
tween the  defendants,  found  against  the  allegation  that  the 
siun  of  eighteen  hundred  dollars  paid  by  Josephine  Porter 
Boyd  was  a  loan  to  her  co-defendant,  and  found  that  the 
conveyance  of  October  19,  1898,  from  the  Bank  of  Selma 
to  Thomas  M.  Boyd  and  Josephine  Porter  Boyd  conveyed  to 
each  of  said  defendants  an  equal  undivided  one-half  interest 
in  and  to  said  property,  and  that  the  defendant  Josephine 
Porter  Boyd,  in  consideration  of  said  conveyance,  paid  as  a 
part  of  the  purchase  price  for  said  land  the  sum  of  eighteen 
hundred  dollars.  It  was  found  that  Josephine  Porter  Boyd 
did  not  take  the  title  of  such  one-half  interest  as  security  for 
any  loan  to  her  co-defendant  Thomas  M.  Boyd.  The  allega- 
tions of  the  answer  of  Josephine  Porter  Boyd  with  reference 
to  the  defense  of  laches  are  all  found  to  be  true,  except  that 
the  court  finds  that  the  value  of  the  property  at  the  time  of 
the  conveyance  to  the  defendants  was  six  thousand  dollars, 
instead  of  five  thousand  dollars,  as  alleged  in  the  answer.  As 
conclusions  of  law  the  court  found  that  the  plaintiff  should 
take  nothing  against  Josephine  Porter  Boyd,  and  said  Jose- 
phine Porter  Boyd  should  have  judgment  against  plaintiff 
and  her  co-defendant  for  her  costs.  Judgment  was  entered 
accordingly.     The  plaintiff  appeals  from  the  judgment. 
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Thomas  M.  Boyd  has  not  appealed,  and  so  far  as  concerns 
the  issues  raised  by  the  pleadings  between  himself  and  his 
co-defendant,  the  finding  that  the  payment  of  eighteen  hun- 
dred dollars  by  the  respondent,  Josephine  Porter  Boyd,  was 
not  made  as  a  loan  to  her  husband,  stands  unquestioned. 

The  appellant's  position  is  that,  inasmuch  as  she  and  de- 
fendant Thomas  M.  Boyd  were  cotenants  in  the  property, 
the  latter  could  not  purchase  for  himself  alone  the  outstanding 
interest  vested  in  the  trustees,  Hamilton  &  Coleman,  but  was 
bound  to  hold  any  title  acquired  on  such  purchase  for  the 
equal  benefit  of  himself  and  his  cotenant  upon  condition  that 
the  latter  should  contribute  or  offer  to  contribute  her  portion 
of  the  purchase  money.  This  is  undoubtedly  the  general  rule 
as  to  cotenants.  "A  cotenant  cannot  take  advantage  of  any 
defect  in  the  common  title  by  purchasing  an  outstanding  title 
or  encumbrance  and  assert  it  against  his  companions  in  inter- 
est. The  purchase  is,  notwithstanding  his  design  to  the  con- 
trary, for  the  common  benefit  of  all  the  cotenants.  The  legal 
title  acquired  by  him^is  held  in  trust  for  the  others  if  they 
choose  within  a  reasonable  time  to  claim  the  benefit  of  the 
purchase  by  contributing  or  offering  to  contribute  their  pro- 
portion of  the  purchase  money."  (Freeman  on  Cotenancy 
and  Partition,  2d  ed.,  sec.  154.)  The  respondent  contends 
that  this  principle  applies  only  where  the  cotenants  hold 
under  the  same  instrument.  Whether  or  not  the  rule  is  sub- 
ject to  this  qualification  is  a  question  which  has  given  rise  to 
a  considerable  conflict  of  authority.  It  need  not,  however, 
be  here  decided.  Assuming  that  the  plaintiff  (regardless  of 
her  allegations  that  the  defendants  prevented  her  from  pay- 
ing off  her  share  of  the  debt  to  the  Sacramento  Bank)  was 
entitled,  as  against  her  cotenant  and  his  wife,  to  claim  the 
benefit  of  the  purchase  by  them  of  the  interest  sold  by  the 
trustees,  she  must  still  fail,  for  the  reason  that  the  court  below 
found  that  her  cause  of  action  was  barred  by  laches.  This 
finding  is  fully  sustained  by  the  proofs  offered  and  the 
principles  of  law  applicable. 

The  plaintiff's  delay  in  seeking  relief  in  the  courts  had 
not  lasted  for  such  a  period  as  to  make  the  statute  of  limita- 
tions available  as  a  bar  to  the  suit.  Undoubtedly  mere  delay 
to  commence  the  suit  for  a  period  less  than  that  of  the  statute 
of  limitations  is  not  a  sufScient  reason  for  dismissing  the 
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proceeding.  {Lux  v.  Hoggin,  69  CaL  255,  [4  Pac  919,  lO 
Pac.  674].)  It  is  well  settled,  however,  that  courts  of  equity 
will  often  refuse  relief  even  where  tho  statutory  time  of 
limitation  has  not  run.  ''There  must  be  something  more  than 
a  mere  passive  neglect.  There  must  be,  in  addition,  a  show- 
ing of  facts  amounting  to  acquiescence  in  the  acts  complained 
of,  or  of  other  circumstances  which,  coupled  with  the  delay, 
will  render  the  granting  of  the  relief  inequitable.  {Lux  v. 
Haggin,  69  Cal.  255,  [4  Pac.  919,  10  Pac.  674].)  In  Chap- 
man  v.  Bank  of  California,  97  Cal.  155,  159,  [31  Pac.  896], 
the  court  says:  "Regardless  of  the  question  as  to  whether 
there  has  been  a  plea  of  the  statute  of  limitations,  a  court 
of  equity  will  refuse  to  entertain  a  suit  brought  after  unrea- 
sonable delay.  {Harris  v.  HiUegass,  66  Cal.  79,  [4  Pac.  987] ; 
Bell  V.  Hudson,  73  Cal.  287,  [2  Am.  St.  Rep.  791,  14  Pac 
791].)  The  refusal  to  grant  relief  is  not  put  upon  the  pre- 
sumption of  payment  or  analogy  to  the  statute  of  limitations, 
but  upon  considerations  of  public  policy,  and  the  dilBculty 
of  doing  entire  justice  between  the  pafties  in  consequence  of 
the  unreasonable  delay.  The  principal  factors  in  determining 
whether  the  plaintiff  had  been  guilty  of  laches  are  acquies- 
cence and  lapse  of  time;  but  other  circumstances  are  also 
material,  such  as  that  a  change  in  the  value  or  the  character 
of  the  property  has  taken  place.  The  matter  is  one  which 
is  left  to  the  soimd  discretion  of  the  chancellor  in  each  case.'' 
These  principles  have  been  applied  with  perhaps  more  than 
ordinary  strictness  to  the  case  of  a  cotenant  demanding  the 
benefit  of  a  purchase  by  the  other  cotenauts.  "The  right  of 
a  cotenant  to  share  in  the  benefit  of  a  purchase  of  an  out- 
standing claim,  is  always  dependent  upon  his  having  within 
a  reasonable  time,  elected  to  bear  his  portion  of  the  expense 
necessarily  incurred  in  the  acquisition  of  the  claim.  .  .  .  The 
cotenant  asking  a  court  of  equity  to  award  him  the  benefit 
of  a  purchase,  must  show  reasonable  diligence  in  making  his 
election.  Whatever  delay  he  may  have  occasioned  must  be 
entirely  consistent  with  perfect  fair  dealing  on  his  part  and 
in  no  wise  attributable  to  an  effort  to  retain  the  advantages 
while  he  shirks  the  responsibilities  of  the  new  acquisition." 
(Freeman  on  Cotenancy  and  Partition,  2d  ed.,  sec.  156.)  In 
Mandeville  v.  Solomon,  39  Cal.  125,  this  court  said:  "Equity 
does  not  deny  to  a  tenant  in  common  the  right  to  purchase 
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in  an  outstanding  or  adverse  claim  to  the  common  property; 
it  however  deals  with  the  tenants  after  such  a  purchase  is 
made.  While  it  will  not  permit  one  of  them  to  acquire  such 
a  title  solely  for  his  own  benefit,  or  to  the  absolute  exclusion 
of  the  other,  it  at  the  same  time  exacts  of  that  other  the 
•exercise  of  reasonable  diligence  in  making  his  election  to  par- 
ticipate in  the  benefit  of  the  new  acquisition;  and  having, 
upon  its  own  principles  of  fair  dealing,  compelled  the  pur- 
chasing tenant  to  allow  his  cotenant  this  opportunity,  the 
latter  will  not  be  permitted  to  equivocate  or  trifle  with  the 
position  thus  afforded  him,  or  to  make  it  a  means  of  specula- 
tion for  himself,  by  delaying,  until  the  rise  of  the  land  or 
Mome  event  yet  in  the  future  shall  determine  his  course.  Un- 
less he  make  his  election  to  participate  within  a  reasonable 
time,  and  contributes  or  offers  to  contribute  his  ratio  of  the 
<5onsideration  actually  paid,  he  will  be  deemed  to  have  repu- 
diated the  transaction  and  abandoned  its  benefits."  (See,  also, 
17  Am.  &  Eng.  Ency  of  Law,  2d  ed.,  p.  679 ;  Stevens  v.  Reytir 
olds,  143  Ind.  467,  [52  Am.  St.  Eep.  422,  41  N.  E.  931] ; 
Reed  v.  Reed,  122  Mich.  77,  [80  Am.  St.  Eep.  541,  80  N.  W. 
996] ;  Buchanan  v.  King,  22  Grat.  414;  Morris  v.  Roseberry, 
46  W.  Va.  24,  [32  S.  E.  1019] ;  McFarlin  v.  Leaman,  [Tex. 
Civ.  App.j  29  S.  W.  44.) 

We  think  the  facts  shown  in  the  case  at  bar  are  clearly 
sufficient  to  justify  the  conclusion  of  the  court,  that  so  far  as 
the  defendant  Josephine  Porter  Boyd  is  concerned,  the  delay 
of  the  plaintiff  was  so  great  as  to  deprive  her  of  the  right 
to  seek  the  relief  here  demanded.  It  is  not  disputed  that  the 
plaintiff  knew  of  the  trustees'  sale  and  of  the  conveyance  by 
the  Bank  of  Sebna  to  the  defendants  at  the  time  these  trans- 
actions took  place.  In  the  meanwhile,  the  respondent  has 
purchased  the  interest  of  her  cotenant,  has  cidtivated  and 
cared  for  the  land,  has  made  some  improvements  upon  it,  and 
taken  the  risks  of  declining  values  and  failure  of  crops.  It 
is  in  evidence,  and  it  is  found  by  the  court,  that  property  of 
this  character  was  in  little  demand  at  the  time  of  the  sale. 
Since  such  sale  it  has  increased  greatly  in  value,  until  at  the 
time  of  the  trial  it  had  more  than  doubled  in  value.  We 
cannot  doubt  that  the  court  below  was  fully  justified  in  find- 
ing that  a  delay  of  almost  four  years  was  unreasonable  under 
these  circumstances.    To  permit  the  plaintiff  now  to  reinstate 


Digitized  by  VjOOQIC 


638  Marinovigh  v.  KiLaiTBN.  [153  CaL 

herself  as  the  owner  of  an  undivided  (Hie-half  interest  in  the 
land,  npon  payment  of  one  half  of  the  amount  paid  at  the 
trustees'  sale,  thereby  securing  to  herself  the  full  benefit  of 
the  increase  in  the  value  of  the  land,  without  having  under- 
gone any  of  the  risks  connected  with  its  holding  and  cultiva- 
tion, would  manifestly  be  inequitable. 

The  appellant  points  out  certain  facts,  which,  it  is  alleged, 
should  have  been  held  to  have  excused  the  delay  in  seeking 
relief.  But  whether  or  not,  under  all  the  circumstances,  the 
delay  has  been  such  as  to  render  it  inequitable  to  grant  the 
relief  is,  in  the  first  instance,  a  question  for  the  trial  court,  the 
determination  of  which  is  left,  as  is  said  in  Chapman  v.  Bank 
of  California,  97  Cal.  155,  159,  [31  Pac.  896],  "to  the  sound 
discretion  of  the  chancellor  in  each  case."  The  matters  relied 
on  by  appellant  as  explaining  her  delay  were  proper  to  be 
considered  by  the  court  below,  but,  without  stating  them  at 
length,  we  are  compelled  to  say  that,  giving  due  effect  to  all 
of  them,  they  were  not  of  such  character  as  to  require  that 
court  to  conclude  that,  at  least  as  against  the  respondent^ 
Josephine  Porter  Boyd,  the  plaintiff  had  not  slept  on  her 
rights  to  such  an  extent  as  to  require  the  denial  of  relief. 

Our  views  on  this  point  make  it  unnecessary  to  consider  any 
of  the  other  contentions  urged  by  counseL 

The  judgment  is  i^Srmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  F.  No.  4692.    Department  One.— May  26,  1908.] 

F.   P.   MARINOVIGH,   Respondent,  v.   P.   A.   KILBURN, 

Appellant. 

Action  upon  Contract  to  Purchasb  Stock — Independent  Agreement 
— Evidence — Variance  not  Shown. — In  an  action  upon  an  alleged 
contract  to  purchase  fifty  shares  of  stock  in  a  corporation  at  sixty 
dollars  per  share,  in  case  of  any  default  in  the  payment  of  an 
annual  dividend  of  not  less  than  three  and  one  half  per  cent  on 
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each  of  said  shares,  at  that  price,  it  being  alleged  that  no  dividends 
were  paid,  where  the  contract  offered  in  evidence  to  prove  the  cause 
of  action  alleged,  contained  an  independent  agreement  to  make  good 
each  annual  dividend,  in  event  of  non-payment  thereof  at  the 
rate  of  three  and  a  half  per  cent  upon  plaintiff's  investment,  it 
does  not  establish  any  variance. 

Id. — Want  of  Consideration  of  Contract  of  Purchase — Performance 
OF  Plaintiff's  Obligation^ — ^Where  plaintiff  had  only  paid  seven 
hundred  and  fifty  dollars  on  account  of  the  purchase  of  fifty  shares 
of  stock  at  a  price  of  three  thousand  dollars,  and  the  contract  was 
made  by  defendant  to  repurchase  the  stock,  to  induce  the  defendant 
to  perform  his  obligation  to  pay  up  his  subscription  to  the  stock, 
neither  the  existence  of  that  duty,  nor  the  performance  of  it  by  the 
plaintiff  would  constitute  any  consideration  for  the  contract  by 
defendant  to  purchase  the  stock. 

Id. — Contract  Induced  by  Fraud — Evidence — Question  foe  Jury. — 
Where  there  was  some  evidence  tending  to  show  that  the  contract 
by  the  plaintiff  to  buy  the  stock  was  induced  by  defendant's  fraud, 
and  the  evidence  was  conflicting  as  to  whether  the  fraud  was  con- 
nected with  defendant's  agreement  to  buy  the  stock,  the  court  should 
have  left  the  question  to  the  jury  under  proper  instructions. 

Id. — Erroneous  Instructions — Fraud  Bearing  on  Consideration.— 
After  the. court  had  properly  instructed  the  jury  as  to  the  insuffi- 
ciency of  plaintiff's  obligation  to  pay  up  his  subscription  to  stock 
as  a  consideration,  it  was  erroneous  to  instruct  them,  in  effect,  that 
the  mere  existence  of  the  fact,  if  found  by  them,  that  plaintiff 
was  induced  to  buy  the  stock  from  the  company  solely  by  the 
fraud  of  the  defendant,  constituted  a  sufllcient  consideration  for 
defendant's  subsequent  contract  to  buy  the  stock,  without  providing 
for  any  finding  as  to  the  connection  of  the  fraud  with  such  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Cruz  County  and  from  fm  order  denying  a  new.  trial. 
Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wyckoff  &  Gardner,  for  Appellant. 

Chas.  M.  Cassin,  and  Cassin  &  Lucas,  for  Respondent 

SHAW,  J. — Appeal  by  the  defendant  from  the  judgment 
and  from  an  order  denying  his  motion  for  a  new  trial. 

On  July  21,  1903,  the  defendant  executed  the  following 
contract  in  writing: — 
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"Whereas,  F.  P.  Marinovich  is  the  owner  of  fifty  shares 
of  the  capital  stock  of  the  Watsonville  Transportation  Com- 
pany, for  which  he  has  paid  the  sum  of  $3,000.00,  or  $60.00 
per  share,  in  full  payment  therefor: 

"Now,  these  presents  witnesseth :  That  in  the  event  of  the 
non-payment  of  an  annual  dividend  of  not  less  than  three 
and  one  half  per  cent  upon  the  purchase  price  of  said  stock, 
I  hereby  agree  to  pay  to  F.  P.  Marinovich  that  sum,  viz :  three 
and  one  half  per  cent  upon  his  investment  of  $3,000.00,  in 
said  stock,  myself. 

"I  further  agree  that  in  the  case  of  any  default  in  the  pay- 
ment of  an  annual  dividend  of  not  less  than  three  and  one 
half  per  cent  upon  each  of  the  fifty  shares  of  said  stock  owned 
by  said  F.  P.  Marinovich,  to  purchase  the  same  at  any  time 
he  may  request  me  to  do  so,  after  such  default;  and  to  pay 
therefor  the  sum  of  $60.00  per  share  spot  cash,  upon  the  de- 
Jivery  to  me  of  the  certificate  of  stock  properly  indorsed." 

The  company  never  paid  any  dividend  upon  the  stock, 
whereupon,  on  March  30,  1905,  the  plaintiff  tendered  to  de- 
fendant his  certificate  of  stock,  properly  indorsed,  and 
demanded  that  defendant  then  and  there  repurchase  said 
stock  and  pay  plaintiff  three  thousand  dollars  therefor.  De- 
fendant refused  and  the  plaintiff  began  this  action  to  recover 
the  price  so  agreed  upon.  The  action  was  tried  by  a  jury, 
which  returned  a  verdict  for  the  plaintiff  for  three  thousand 
dollars. 

The  complaint  declared  upon  the  above  contract  according 
to  its  legal  effect,  averring,  in  substance,  that  the  defendant 
thereby  agreed  to  purchase  the  fifty  shares  of  stock  in  ques- 
tion at  the  price  of  three  thousand  dollars,  if  the  company  did 
not  pay  an  annual  dividend  of  not  less  than  three  and  one 
half  per  cent  upon  said  stock.  Upon  the  trial,  the  introduc- 
tion of  the  contract  in  evidence,  in  support  of  the  allegation, 
was  objected  to  on  the  ground  that  there  was  a  variance  be- 
tween the  contract  alleged  and  that  offered  in  proof,  and  the 
objection  was  overruled. 

The  claim  that  there  is  a  variance  is  made  upon  the  theory 
that  the  agreement  does  not  bind  Kilbum  to  buy  the  stock, 
except  upon  the  failure  of  the  company  to  pay  an  annual 
dividend  equal  to  one  hundred  and  five  dollars,  and  his  own 
.^ilure  to  make  it  good.    It  cannot  properly  be  so  construed. 
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Kilbum  agreed  to  make  the  yearly  dividend  good  to  the 
extent  of  one  hundred  and  five  dollars,  or  three  and  one  half 
per  cent  of  three  thousand  dollars,  in  the  event  that  the  com- 
pany failed  to  pay  a  dividend  of  that  amount  upon  plaintiff's 
stock  of  the  par  value  of  five  thousand  dollars.  He  agreed 
to  buy  plaintiff  s  stock,  not  upon  the  failure  of  the  company 
to  pay  an  annual  dividend  of  one  hundred  and  five  dollars 
upon  that  stock,  coupled  with  his  own  failure  to  make  it  good, 
but  upon  plaintiff's  request  ''in  the  case  of  any  default  in  the 
payment  of  an  annual  dividend  of  not  less  than  three  and  one 
half  per  cent  upon  each  of  the  fifty  shares  of  said  stock  owned 
by'*  plaintiff,  without  any  reference  to  the  added  failure  of 
Kilbum  to  make  it  good  to  the  extent  of  one  hundred  and  five 
dollars.  The  two  provisions  relate  to  different  events  and 
are  independent  of  each  other.  The  payment  claimed  to  have 
been  made  by  Kilbum  of  a  sum  equal  to  three  and  one  half 
per  cent  upon  the  three  thousand  dollars  invested  by  Marino- 
vich,  on  failure  of  dividends  by  the  eompany,  a3  i>rovided  in 
the  first  clause  of  the  agreement,  did  not  relieve  him  of  bis 
obligation  to  buy  the  stock,  imposed  on  him  by  the  last  clause 
in  ease  of  snch  failure  by  the  eompany.  Plaintiff's  right  to 
insist  on  the  sale  to  Kilbum  was  made  to  depend  solely  on  the 
failure  of  the  company  to  pay  the  required  dividend,  and 
not  at  all  upon  the  added  failure  of  Kilbum  to  make  good  the 
company's  default.    There  was  no  variance. 

The  defense  chiefiy  relied  on  was  want  of  consideration. 
The  plaintiff  had  bought  the  stock  from  the  company  at  the 
price  of  three  thousand  dollars,  paying  therefcnr  at  the  time 
of  purchase  the  sum  of  seven  hundred  and  fifty  dollars.  In 
July,  1903,  the  company  was  urging  Marinovich  to  pay  the 
two  thousand  two  hundred  and  fifty  dollars  remaining  unpaid 
upon  the  purchase  price,  and  plaintiff  refused  to  pay  it,  stat- 
ing as  his  reason  that  he  had  heard  that  there  was  going  to 
be  promoters'  stock  issued.  The  defendant  was  a  director  of 
the  company  and  much  interested  therein.  He  thereupon,  in 
order  to  induce  plaintiff  to  pay  to  the  company  the  balance 
of  his  stock  subscription,  executed  the  contract  sued  on,  and 
plaintiff,  in  consideration  thereof,  paid  said  sum  of  two  thou- 
sand two  hundred  and  fifty  dollars  to  the  company,  and  there- 
upon his  certificate  was  by  the  company  indorsed  as  fully  paid 
stock. 

CLIII  Cal.-41 
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The  principal  contention  of  the  plaintiff,  upon  this  appeal, 
is  that  the  fact  that  the  plaintiff  was  unwilling  to  perform 
his  contract  to  pay  to  the  company  the  balance  of  his  sub- 
scription, and  was  refusing  to  do  so,  and  the  fact  that  he 
agreed  to,  and  did,  perform  it  because  of  the  agreement  sued 
on,  constituted  a  sufiScient  consideration  for  the  agreement  on 
the  part  of  Kilbum  to  buy  the  stock  and  pay  him  three  thou- 
sand dollars  therefor.  We  think  this  proposition  is  not  ten- 
able. This  court  has  said,  "It  is  well  settled  that  neither  a 
promise  to  perform  a  duty,  nor  the  performance  of  a  duty, 
constitutes  a  consideration  of  a  contract."  {SuUivan  v.  Sulli' 
van,  99  Cal.  193,  [33  Pac.  862].)  In  EUison  v.  Jackson  Water 
Company,  12  Cal.  553,  Ellison  was  bound  by  contract  to  do 
certain  work  for  the  Jackson  Water  Company.  There- 
after, one  Bayerque,  a  defendant  in  the  action,  promised  that 
if  Ellison  would  proceed  with  the  work,  he,  Bayerque,  would 
pay  to  Ellison  the  amount  due  under  the  contract.  The 
court  says:  ''A  promise  to  Bayerque  to  perform  this  contract 
could  furnish  no  consideration  for  a  promise  by  Mm.  The 
consideration  of  the  original  contract  could  not  attach  to  the 
subsequent  promise."  (The  italics  are  ours.)  In  Schuler  y, 
Myton,  48  Ean.  282,  [29  Pac.  165],  the  principle  is  thus 
stated :  "An  agreement  to  do,  or  the  doing  of,  that  which  <Hie 
is  already  bound  to  do,  does  not  constitute  a  consideration  for 
a  new  promise."  To  the  same  effect,  see  6  Am.  ft  Eng.  Ency. 
of  Law,  p.  752 ;  9  Cyc.  354,  and  many  cases  cited  therein.  In 
the  case  at  bar  the  plaintiff  was  already  under  obligation  to 
the  company  to  pay  the  balance  of  his  subscription.  Accord- 
ing to  this'  contention  all  he  agreed  to  do  in  consideration  of 
the  agreement  of  Kilbum  was  to  pay  the  obligation  to  which 
he  was  already  bound.  The  case  comes  precisely  within  the 
principle  above  stated.  We  cannot  perceive  anything  in  sec- 
tion 1605  of  the  Civil  Code  contrary  to  the  principle  just 
stated.  Upon  the  theory  we  are  now  discussing,  no  b^iefit 
would  accrue  to  Kilbum  by  the  payment  of  the  stock  sub- 
scription, beyond  that  which  he  was  already  entitled  to  as 
a  stockholder  in  the  company,  and  no  prejudice  would  be 
caused  to  Kilbum  by  the  payment  of  the  stock  subscription, 
except  that  which  he  was  already  bound  to  suffer. 

The  plaintiff  in  support  of  his  contention  cites  the  case  of 
Abbott  V.  Doa^,  163  Mass.  433,   [47  Am.  St  Eep.  465,  40 
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N.  E.  197],  and  other  cases  in  Massachusetts  and  in  England. 
These  cases  support  the  proposition  as  contended  for,  but  they 
are  contrary  to  the  general  current  of  authority  and  to  the 
decisions  above  quoted  in  this  state.  (9  Cyc.  354;  6  Am.  & 
Eng.  Ency.  of  Law,  p.  752.) 

Plaintiff  further  claims  that  the  evidence  shows  that  he 
was  induced  by  fraud  to  buy  the  stock  from  the  company,  that 
he  was  claiming  a  right  to  refuse  to  complete  his  purchase 
because  of  this  fraud ;  that  Kilbum  by  the  agreement  sued  on 
induced  him  to  waive  his  objections  and  any  defense  founded 
on  such  fraud  and  forthwith  to  pay  the  balance  due  on  his 
subscription,  and  that  upon  this  theory  there  was  good  con- 
sideration for  the  agreement.  It  may  be  conceded  that  there 
was  some  foundation  in  the  evidence  for  this  claim.  It  is  not 
necessary  here  to  recite  the  evidence  nor  to  consider  its  suf- 
ficiency upon  the  subject,  for  we  find  that  the  court  gave  the 
jury  an  erroneous  instruction  relating  thereto. 

After  correctly  stating  to  the  jury  that  if  the  only  consid- 
eration for  Kilbum's  contract  to  buy  the  stock  of  plaintiff  was 
the  payment  by  plaintiff  to  the  company  of  the  balance  of 
his  stock  subscription  for  which  he  was  already  bound,  then 
there  was  no  sufficient  consideration  for  Kilburn's  agreement, 
the  court  added  the  following: — 

"However,  if  you  find  that  the  defendant  represented  to  the 
plaintiff  before  the  plaintiff  subscribed  for  any  stock  of  the 
Watsonville  Transportation  Company  that  there  would  not  be 
issued  any  promotion  stock,  and  that  said  plaintiff  believed 
said  representation  and  acted  upon  it  and  by  reason  thereof 
subscribed  for  said  fifty  shares  of  stock,  and  would  not  have 
subscribed  for  them  but  on  account  of  said  representations, 
and  if  you  further  believe  that  a  large  amount  of  promotion 
stock  was  issued  and  delivered  by  said  corporation  to  different 
persons,  then  I  instruct  you  that  there  was  a  sufficient  con- 
sideration for  the  execution  of  said  agreement." 

The  vice  in  this  instruction  is  that  it  directs  the  jury  that 
the  mere  existence  of  the  fact  that  plaintiff  was  induced  to 
buy  the  stock  from  the  company  solely  by  the  fraud  of  the 
defendant,  constituted  a  sufficient  consideration  for  the  de- 
fendant's subsequent  agreement  to  buy  the  stock  from  plain- 
tiff. This  could  not  be  a  correct  proposition  of  law  as  applied 
to  this  case,  unless  the  fraud  referred  to  was  in  some  way 
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connected  with  Kilbum's  agreement,  as,  for  example,  that 
plaintiff  in  consideration  of  that  agreement  waived  his  claim 
that  he  had  a  good  defense  against  his  obligation  to  pay  for 
his  stock  and  made  such  payment  accordingly.  But  upon  this 
point  the  evidence  was  conflicting.  The  testimony  of  the 
plaintiff  tended  in  some  degree  to  support  the  proposition, 
but  there  was  other  evidence  to  the  effect  that  the  plaintiff 
based  his  refusal  to  pay  for  the  stock  solely  upon  the  ground 
that  he  thought  it  was  a  poor  investment.  Conceding,  but  not 
deciding,  that  there  was  evidence  sufficient  to  establish  the 
fraud  referred  to,  the  question  whether  or  not  his  refusal  to 
complete  the  contract  was  based  on  his  complaint  of  fraud 
in  inducing  him  to  purchase  it  or  upon  other  reasons  not 
connected  with  the  fraud,  should  have  been  submitted  to  the 
jury. 

Certain  errors  in  rulings  upon  the  admission  and  rejection 
of  evidence  are  complained  of,  but  in  view  of  the  fact  that 
the  case  must  be  reversed  and  remanded  for  a  new  trial,  and 
it  is  not  probable  that  the  rulings  will  be  repeated,  we  think 
it  unnecessary  to  consider  them. 

The  judgment  and  order  are  reversed. 

Angellotti,  J.,  and  Sloss,  J.,  concurred. 


[S.  F.  No.  4594.    Department  Two.— May  28,  1908.] 

CITY  AND  COUNTY  OP  SAN  FRANCISCO,  Respondent, 
V.  YANKEE  BROWN  et  al.,  Appellants. 

Judgments — Vacation  of  Judgment  Otheb  than  One  Benderxd^ 
Error  or  Clerk  —  Ck>UBT'8  Power  or  Correction  after  Six 
Months. — Where  the  clerk  of  the  court,  at  the  request  of  defend- 
antB*  attorney,  entered  a  judgment  different  from  that  rendered 
\>j  the  court,  the  error  is  clerical,  and  not  judicial;  and  the  court 
has  power  to  vacate  it,  on  plaintiff's  motion,  at  any  time,  and  has 
inherent  power  to  correct  it  so  as  to  conform  to  the  judgment  ren- 
dered, notwithstanding  the  lapse  of  six  months,  which  period  has  no 
application  to  the  case. 

Ejectment — ^Judgment  of  Nonsuit— Dismissal — Title  not  Deter- 
mined— Judgment  no  Bab  to  Second  Action. — ^A  judgment  of  non- 
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suit  rendered  in  .an  action  of  ejectment,  on  motion  of  the  defend- 
ants, decides  nothing  on  the  merits  of  the  case,  and  determines  noth- 
ing  as  to  the  title  of  plaintiff,  or  defendants;  but  it  simply  operates 
as  a  dismissal  of  the  case  for  want  of  sufficient  proof  as  to  the  title 
of  the  plaintiff,  and  is  not  a  bar  to  a  subsequent  action  bj  the 
plaintiff  upon  the  same  cause  of  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robert  Ash,  for  Appellants. 

Wm.  Q.  Burke,  City  Attorney,  for  Respondent. 

L0RT6AN,  J. — This  is  an  appeal  from  an  order  setting 
aside  and  vacating  a  final  judgment.  The  action  was  com- 
menced in  the  district  court  of  the  fourth  judicial  district 
on  the  seventeenth  day  of  April,  1868,  and  was  in  ejectment, 
to  recover  possession  of  certain  premises  in  the  city  and 
county  of  San  Francisco,  of  which  plaintiff  alleged  it  was 
the  owner  and  entitled  to  the  possession,  and  had  been  dis- 
possessed by  the  defendants,  and  which  property,  the  record 
on  this  appeal  shows,  was  claimed  to  be  a  portion  of  Oregon 
Street.  In  due  time  Charles  P.  Brown  and  Andrew  V.  Smith, 
impleaded  with  the  other  defendants  under  fictitious  names, 
filed  their  answers,  in  which  they  denied  the  allegations  of  the 
complaint,  and  set  up  as  separate  defenses  the  statute  of 
limitations  and  adverse  possession  for  the  requisite  statutory 
period.  The  cause  came  on  regularly  for  trial  without  a  jury 
on  the  sixteenth  day  of  November,  1870,  and  plaintiff  resting 
after  having  introduced  certain  evidence,  the  defendants 
moved  for  a  judgment  of  nonsuit.  The  minute  orders  of  the 
court  with  reference  to  the  motion  and  disposition  of  it  were, 
that  certain  named  "witnesses  for  plaintiff  were  sworn  and 
examined,  and  plaintiff  having  rested  his  case,  defendants 
moved  for  a  judgment  of  nonsuit,  which  motion  was  taken 
under  advisement  by  the  court."  This  is  from  the  minutes 
of  the  trial  of  November  16,  1870.  On  November  19,  1870, 
the  following  minute  order  was  made  by  the  court:  "The 
motion  on  behalf  of  defendants  for  a  judgment  of  nonsuit 
herein  having  been  fully  considered  by  the  court,  it  is  ordered 
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that  the  said  motion  be  and  the  same  is  hereby  granted,  and 
that  a  judgment  of  nonsuit  be  entered  therein  in  favor  of  said 
defendants  and  against  the  plaintiff." 

No  further  proceedings  seem  to  have  been  taken  in  the  case 
until  the  thirty-first  day  of  March,  1905,  when  Robert  Ash, 
Esq.,  attorney  of  record  for  appellant  herein,  without  any 
stipulation  or  order  of  substitution  as  attorney  for  said  de- 
fendant Brown,  wrote  in  the  request  book  kept  in  the  county 
clerk's  office  the  following:  "Enter  judgment  as  per  memoran- 
dum filed.  Robert  Ash,  Attorney."  Thereafter,  On  April  4, 
1905,  the  clerk,  without  any  order  or  direction  of  the  superior 
court,  entered  judgment  in  the  cause  pursuant  to  the  direc- 
tions of  said  attorney  who  had  requested  it. 

The  judgment  recited  that  the  cause  having  come  on  regu- 
larly to  be  heard  on  the  nineteenth  day  of  November,  1870, 
*'the  parties  thereupon  introduced  oral  and  documentary  evi- 
dence, and  there  was  thereupon  put  in  issue  between  the 
respective  plaintiff  and  said  defendant  C.  P.  Brown  the  title 
and  possession  of  said  parties  respectively  in  and  to"  the  land 
described  in  the  complaint.  It  further  recites  that  "after  said 
evidence  had  been  closed,  defendants  moved  for  a  nonsuit  on 
the  ground  that  plaintiff  had  no  title  to  said  lot  of  land,  which 
the  court  had  granted,  and  rendered  judgment  in  favor  of 
said  defendants  and  against  said  plaintiff  for  the  possession 
of  the  .  .  .  described  premises."  The  judgment  then  "or- 
dered, adjudged  and  decreed  that  the  defendant  C.  P.  Brown 
is  the  owner  and  entitled  to  the  possession  of  said  lot  of  land 
described  and  entitled  to  recover  his  costs  herein." 

On  November  17,  1905,  the  said  attorney  of  plaintiff,  pur- 
suant to  notice  regularly  served  on  said  Robert  Ash,  as  attor- 
ney for  defendants,  moved  in  the  superior  court  of  the  city 
and  county  of  San  Francisco,  where  such  judgment  had  been 
entered,  for  an  order  vacating  the  judgment  as  entered  in 
said  action  of  April  4,  1905,  and  for  a  further  order  directing 
that  judgment  be  entered  in  conformity  with  the  decree  of  the 
district  court  rendered  in  said  action  November  19,  1870,  on 
the  ground  that  the  judgment  as  entered  on  April  4,  1905, 
did  not  conform  to  the  decision  of  the  court  rendered  on 
November  19,  1870.  After  hearing  the  court  made  the  order 
as  prayed  for  to  the  extent  of  vacating  the  judgment  of  April 
4,  1905. 
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The  only  question  involved  on  this  appeal  is  as  to  the  juris- 
diction of  the  superior  court  to  make  the  order  vacating  the 
judgment. 

It  is  insisted  by  appellant  against  such  jurisdiction,  1.  That 
the  court  had  no  power  after  the  expiration  of  six  months 
from  the  entry  of  the  judgment,  April  4, 1905,  to  vacate  it  on 
motion;  and,  2.  That  if  there  was  error  in  the  judgment  as 
-entered  it  was  judicial  error  and  not  clerical  error  or  mis- 
prision, and,  hence,  could  not  be  corrected  by  motion  to  vacate 
the  judgment,  but  only  on  motion  for  a  new  trial  or  on  appeal. 

Both  propositions  of  appellant  in  so  far  as  they  embrace 
rules  of  law  are  correct,  but  we  are  satisfied  that  neither  of 
them  has  application  in  the  matter  under  consideration. 

The  rule  that  a  motion  to  vacate  a  judgment  cannot  be 
made  after  six  months  from  its  entry  has  application  only 
where  the  judgment  which  it  is  sought  to  vacate  is  the  judg- 
mient  which  was  actually  rendered  by  the  court.  But  here 
it  is  apparent  that  the  judgment  which  was  entered  was  not 
the  judgment  rendered  by  the  court.  The  judgment  as  ren- 
dered was  one  of  nonsuit  only,  the  effect  of  which  was  simply 
to  declare  that  the  plaintiff  had  failed  to  make  proof  of  ma- 
terial allegations  necessary  to  sustain  his  cause  of  action.  It 
<iecided  nothing  on  the  merits  of  the  controversy,  and  neces- 
sarily could  not,  as  its  effect  was  to  virtually  put  the  plaintiff 
out  of  court.  It  operated  simply  as  a  dismissal  of  the  case. 
iWood  V.  Ramond,  42  Cal.  643.) 

And  a  nonsuit  suffered  for  any  cause  is  not  a  bar  to  a  suit 
subsequently  brought  on  the  same  cause  of  action.  {Merriti 
y.  Campbell,  47  Cal.  543.) 

This  being  the  law,  a  nonsuit  granted  in  an  action  of  eject- 
ment determines  nothing  save  that  the  plaintiff  has  not  proven 
liis  case  as  alleged.  The  plaintiff  in  such  an  action  must 
recover  on  the  strength  of  his  own  title,  and  failing  in  proof 
of  his  title  is  subject  to  be  nonsuited,  but  the  presence  or 
absence  of  title  in  the  defendants  does  not  enter  at  all  in  the 
determination  as  to  whether  such  nonsuit  should  be  granted, 
and  is,  of  course,  not  considered  or  determined  in  the  matter 
of  the  nonsuit.  The  defendant  in  an  ejectment  suit  may  have 
no  title  whatever  or  right  to  possession  of  the  property,  but 
this  is  entirely  immaterial  if  the  plaintiff  proves  no  title  or 
right  of  possession.     He  can  only  prevail  by  showing  it  in 
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himself,  and  it  is  immaterial  for  all  purposes  if  he  fails  in 
this  respect  whether  defendant  has  title  or  not. 

Now,  applying  these  principles  to  the  matter  under  con- 
sideration. It  may  be  that  in  fact  the  city  of  San  Francisco 
had  a  perfect  legal  title  and  right  to  the  possession  of  the 
premises  in  controversy,  but  may  have  failed  on  the  trial  in 
making  the  necessary  proof  in  that  respect.  The  nonsuit  did 
not  determine  that  it  had  no  such  title  or  right,  but  only  that 
if  it  had  it  had  not  proven  it,  and  went  out  of  court  for  that 
reason.  This  was,  however,  by  no  means  an  adjudication  that 
the  title  to  the  premises  was  in  Brown,  for  a  judgment  of 
nonsuit  could  be  entirely  proper  and  Brown  have  no  shadow 
or  pretense  of  title.  If  it  could  be  held  that  the  nonsuit  was 
determinative  of  title  in  Brown,  then  it  would  be  necessarily 
res  adjudicaia  on  the  subject  of  title,  and  would  be  a  bar 
to  the  maintenance  by  plaintiff  of  another  action  of  ejectm^it 
for  the  recovery  of  the  property.  This,  however,  could  not  be, 
because  it  is  fundamental  that  the  doctrine  of  res  adjudicata 
has  no  application  to  judgments  of  nonsuit.  {Merritt  v. 
Campbell,  47  Cal.  543.)  Or,  again,  as  far  as  the  necessity  of 
proof  of  title  on  the  part  of  plaintiff  is  concerned,  it  might 
have  been  that  the  nonsuit  was  properly  granted  because  the 
title  appeared  from  the  proofs  of  plaintiff  to  be  in  a  stranger 
to  the  action,  or  in  one  of  the  other  defendants  who  had 
appeared  in  the  case,  either  Eliza  Brown  or  A.  V.  Smith. 

It  is  thus  apparent  that  the  judgment  of  nonsuit  in  an 
action  of  ejectment  determines  nothing  except  that  the  plain- 
tiff has  not  proven  his  right  to  recover  as  alleged,  and  his 
action  is  dismissed  and  he  is  sent  out  of  court  for  such  failure. 
It  determines  nothing  whatever  as  to  title,  nor  is  it  conclusive 
in  any  respect  upon  that  question. 

This  being  the  effect  of  the  order  for  a  nonsuit  by  the 
district  court  on  November  19,  1870,  the  judgment  entered 
thereon  by  the  clerk  at  the  direction  of  Attorney  Ash  on 
April  4,  1905,  adjudicating  that  the  appellant  Brown  was  the 
owner  and  entitled  to  the  possession  of  the  premises  described 
in  the  complaint  was  essentially  a  different  and  distinct  judg- 
ment from  that  which  was  rendered  by  the  district  court, 
and  was  entered  unauthorized. 

Concluding,  then,  that  the  judgment  entered  was  different 
from  that  which  was  rendered,  brings  us  to  a  consideration  of 
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the  second  contention  of  appellant, — ^namely,  that  if  there 
was  any  error  in  entering  the  judgment  it  was  not  a  clerical 
error  or  misprision,  but  a  judicial  error  which  was  subject 
to  correction  on  motion  for  a  new  trial,  or  on  appeal,  only. 

We  cannot  perceive  how  any  claim  that  the  entry  of  the 
judgment  was  judicial  is  maintainable.  There  was  no  error 
in  the  judgment  as  rendered.  The  error  was  in  entering  a 
different  judgment  from  that  which  the  court  had  ordered. 
The  entry  of  the  judgment  was  a  matter  with  which  the  court 
had  nothing  to  do.  It  was  a  ministerial  act  to  be  performed 
by  the  cleA,  and  his  duty  was  to  enter  only  such  judgment 
as  the  court  had  rendered. 

Counsel  for  appellant  cites  several  cases  which  he  claims 
support  his  contention  that  the  entry  was  judicial  error.  The 
only  ones  which  have  any  relevancy  to  the  point  are  Egan 
V.  Egan,  90  Cal.  21,  [27  Pac.  22] ;  First  Nat.  Bank  of  Fresno 
y.  Dusy,  110  Cal.  69,  [42  Pac.  476] ;  and  Byrne  v.  Hoag,  116 
CaL  1,  [47  Pac.  775].  An  examination  of  these  cases  shows 
that  they  are  not  authority  for  the  proposition  he  advances, 
but  inferentially  are  authorities  against  him.  In  all  those 
cases  the  judgments  were  entered  exactly  as  the  court  had 
ordered  them,  and  the  language  used  in  Byrne  v.  Hoag,  116 
Cal.  1,  [47  Pac.  775],  "the  judgment  was  entered  by  the  clerk 
exactly  as  the  court  ordered  it  to  be  entered  in  the  surest  way 
in  which  the  judge  could  express  his  intention"  is  applicable 
to  them  aH.  Certainly  such  authorities  can  have  no  bearing 
where  it  is  clear  that  the  clerk  entered  a  judgment  entirely 
different  from  what  the  court  had  rendered. 
•  This  is  what  the  clerk  did  here,  and  it  is  clear  from  the 
authorities  that  in  entering  judgment  the  clerk  acts  in  a  purely 
ministerial  capacity  and  that  no  judicial  function  is  exercised. 
On  this  point  it  is  said  in  Kelly  v.  Van  Austin,  17  Cal.  565 : 
"The  clerk  in  entering  judgments  upon  default  acts  in  a  mere 
ministerial  capacity.  He  exercises  no  judicial  functions.  The 
statute  authorizes  the  judgment,  and  the  clerk  is  only  an 
agent  by  whom  it  is  written  out  and  placed  among  the  records 
of  the  court.  He  must,  therefore,  conform  strictly  to  the 
provisions  of  the  statute,  or  his  proceedings  will  be  without 
any  binding  force."  In  Crim  v.  Kessing,  89  Cal.  488,  [23  Am. 
St.  Rep.  491,  26  Pac.  1074],  it  was  held:  "The  entry  of  a 
judgment  after  it  has  been  rendered  by  the  court  is  but  the 
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ministerial  act  of  the  derk.  The  judgment,  when  entered, 
becomes  the  record  of  what  the  court  has  determined,  and  then 
becomes  as  binding  upon  the  parties  as  if  entered  immediately 
upon  its  rendition.  'The  rendition  of  a  judgment  is  a  judicial 
act;  its  entry  upon  the  record  is  merely  ministerial/  (Free- 
man on  Judgments,  sec.  38.)" 

As  the  court  has  nothing  to  do  with  the  entry  of  a  judg- 
ment, that  being  a  duty  devolving  solely  on  the  derk  of  the 
court,  it  follows  under  the  authorities  cited  that  the  act  of 
the  clerk  in  the  matter  at  bar  in  entering  a  judgment  at  the 
request  of  the  attorney  different  from  that  which  had  been 
rendered  by  the  court  was  not  a  judicial  error,  but  strictly 
a  clerical  one. 

This  being  true,  the  rule  is  unquestioned  that  a  court  of 
record  has  the  inherent  right  and  power  at  any  time  to  correct 
or  amend  its  judgment  which  has  been  entered  as  the  result 
of  clerical  error  or  misprision  in  order  to  make  it  conform  to 
the  judgment  which  was  actually  rendered  by  the  court,  and 
so  as  to  speak  the  truth  in  that  respect. 

"  *A  judgment  is  the  decision  or  sentence  of  the  law,  given 
by  a  court  or  competent  tribunal,  as  the  result  of  proceedings 
instituted  therein  for  the  redress  of  an  injury.'  To  be  valid, 
it  must  be  given  by  a  competent  judge  or  court,  at  a  time  and 
place  appointed  by  law,  and  in  the  form  it  requires,  and  is 
usually  entered  up  by  the  clerk,  under  the  supervision  of  the 
court.  Our  statute,  like  that  of  many  states,  has  introduced 
a  new  rule,  adapted  to  the  convenience  of  the  public,  and 
pronounces  a  judgment  of  law  upon  a  certain  state  of  facts, 
which,  when  duly  authenticated,  authorizes  the  clerk  to  enter 
judgment  thereon.  If  a  judgment  is  pronounced  by  a  court 
having  jurisdiction,  no  matter  how  irregular  it  may  be,  it 
must  stand  until  set  aside  or  reversed  on  appeal;  but 
when  entered  by  a  mere  ministerial  officer,  without  author- 
ity of  law,  it  is  wholly  void.  {Steams  v.  Aguirre,  7  Cal. 
449.) 

"Clerical  errors  aud  misprisions  may  occur  in  respect  of 
entries  of  judgments,  which  it  is  competent  for  the  court  to 
order  amended  or  supplied;  and  this  may  be  done  even  though 
the  term  when  the  error  or  mistake  happened  may  have  passed, 
provided  the  party  moving  proceeds  with  due  diligence." 
{Hagcler  v.  Uenckelly  27  Cal.  491.) 
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"It  is  well  settled  that  clerical  errors  in  a  judgment,  where 
they  show  by  the  record,  may  be  corrected  at  any  time  so  as 
to  make  the  judgment  entry  correspond  with  the  judgment 
rendered.  (Swam  v.  Naglee,  19  Cal.  127;  Freeman  on  Judg- 
ments, sees.  70,  71.)  And  this  may  be  done  even  after  an 
Appeal  and  affirmance  of  the  judgment.  {Rcmsset  v.  Boyle, 
45  Cal.  64.)"  (Drey fuss  v.  Tompkins,  67  Cal.  340,  [7  Pac. 
732].) 

"Courts  have  the  power  at  all  times  to  allow  amendments 
ix)  judgments  for  the  purpose  of  having  the  judgment  as 
•entered  express  that  which  was  rendered,  so  that  the  record 
shall  contain  the  actual  decision  of  the  court ;  and  such  amend- 
ment can  be  made  after  the  expiration  of  six  months  from 
the  entry  of  the  judgment  Where  the  clerk  fails  to  enter 
judgment  as  it  was  pronounced,  the  court  has  always  the  power 
to  correct  the  matter  and  order  the  proper  entry  to  be  made." 
{Egan  v.  Egan,  90  Cal.  15,  [27  Pac.  22].) 

"Every  court  of  record  has  the  inherent  right  and  power 
to  cause  its  acts  and  proceedings  to  be  correctly  set  forth  in 
its  records.  The  clerk  is  but  an  instrument  and  assistant  of 
the  court,  whose  duty  it  is  to  make  a  correct  memorial  of  its 
orders  and  directions;  and,  whenever  it  is  properly  brought  to 
the  knowledge  of  the  court  that  the  record  made  by  the  dei^ 
-does  not  correctly  show  the  order  or  direction  which  was  in 
fact  made  by  the  court  at  the  time  it  was  given,  the  authority 
of  the  court  to  cause  its  records  to  be  corrected  in  accordance 
with  the  facts  is  undoubted.  (.Matter  of  Wright,  134  U.  S. 
136,  [10  Sup.  Ct.  487] ;  Batch  v.  Shaw,  7  Cush.  282;  Fay  v. 
Wenzell,  8  Cush.  315;  Frink  v.  Fnnk,  43  N.  H.  508,  [80  Am, 
Dec.  189,  82  Am.  Dec.  172] ;  Crim  v.  Kessing,  89  Cal.  486, 
[23  Am.  St.  Eep.  491,  26  Pac.  1074].)"  Kaufman  v.  Shain, 
111  Cal.  19,  [52  Am.  St,  Rep.  139,  43  Pac.  393].) 

"A  court  may  at  any  time  amend  a  judgment  where  the 
record  discloses  that  the  entry  on  the  minutes  does  not  cor- 
rectly give  what  was  the  judgment  of  the  court.  (Morrison 
V.  Dapman,  3  Cal.  255.)"  (Scamm^n  v.  Bonslett,  118  Cal.  97, 
[62  Am.  St.  Rep.  226,  50  Pac.  272].) 

These  are  quotations  from  but  a  few  of  a  long  line  of  author- 
ities in  this  state  uniformly  sustaining  the  doctrine  which  these 
quotations  announce,  and  under  them  it  is  quite  evident  that 
the  judgment  entered  by  the  clerk  on  April  4,  1905,  was  not 
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the  judgment  rendered  by  the  court  on  November  19,  1870. 
It  was  clerical  error  on  the  part  of  the  cleA  to  so  enter  a 
different  judgment,  and  the  court  was  authorized  and  had 
jurisdiction  on  motion  of  plaintiff  to  set  it  aside  in  order  that 
a  judgment  conformable  to  that  which  was  in  fact  ordered 
might  be  actually  entered. 

The  order  appealed  from  is  afSrmedi 

Henshaw^  J.,  and  McFarland,  J.,  concurred. 


[S.  F.  No.  4874.    Department  Two.— May  28,  1908.] 

In  the  Matter  of  the  Estate  of  BERTHA  M.  DOLBEBR,  De- 
ceased. HORATIO  SCHANDER,  Contestant,  Appel- 
ant; ETTA  MARION  WARREN,  Proponent  of  Will, 
Respondent 

Wills— Result  of  Prior  Contest — Oontbst  after  Probatb—Want  of 
Mental  Capacity — Undue  Influence — Insufficient  Evidence. — 
Where  a  will  had  been  contested  before  probate  solely  for  want 
of  capacity  of  the  testatrix,  by  an  uncle,  and  a  verdict  for  the 
will  was  found  on  that  issue,  and  the  judge  properly  found  ex  parte 
in  favor  of  the  presumption  against  undue  influence,  and  the  win 
was  contested  after  probate,  by  another  uncle  both  for  want  of 
mental  capacity  and  for  undue  influence;  Held,  that  the  evidence 
was  insuflicient  upon  the  second  contest  to  establish  either  ground, 
and  that  a  showing  of  the  mere  possibility  of  undue  influence  or 
opportunity  therefore  was  not  sufficient  to  establish  it. 

Id.— Motion  to  Change  Venue  of  Second  Contest— Disqualification 
OF  Judge  not  Shown. — Where  the  contestant  after  probate  moved  to 
change  the, venue  upon  affidavits  that  the  judge  had  expressed  a 
fixed  opinion  in  favor  of  the  validity  of  the  will  and  was  biased 
and  prejudiced  against  the  second  contest,  without  charging  any  bias 
or  prejudice  against  the  litigant,  the  showing  is  insufficient  to  dis- 
qualify the  judge  from  trying  the  second  contest,  and  the  motion 
was  properly  denied. 

Id. — Finding  Made  on  Former  Contest — ^BiAs  and  Prejudice  not 
Imputable  on  Second  Contest. — The  circumstance  that  the  court, 
on  the  former  contest,  upon  which  the  question  of  undue  influence 
was  not  in  issue,  in  its  formal  proof  of  facts  found  that  the  will 
was  executed  by  the  deceased  when  free  from  undue  influence,  merely 
upon  the  legal  presumption  of  the  absence  of  fraud  or  undue  influ- 
ence, where  there  is  failure  of  allegation  or  proof  of  either,  ean 
under  no  circumstances  be  the  foundation  for  the  imputation  of  bias 
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or  prejudice  on  that  account,  upon  the  second  contest,  on  an  issue 
expressly  joined  upon  that  question. 

Id. — JuEY  Teial  not  Bequibed  on  Second  Contest. — The  right  to  a 
jury  trial  in  probate  proceedings  is  purely  statutory,  and  does  not 
eorist  if  the  statute  does  not  provide  for  it.  Where  a  jury  trial 
was  had  upon  a  contest  before  probate,  the  right  does  not  exist 
upon  a  second  contest  after  probate  under  section  1330  of  the  Code 
of  Civil  Procedure. 

Id. — CoNSTEucTiON  op  Code. — The  special  provision  in  section  1330  of 
the  Code  of  Civil  Procedure,  is  the  latest  expression  of  the  legisla- 
tive will  as  to  a  jury  trial  on  a  second  contest  of  a  wiU.  Further- 
more, that  special  provision  in  article  TV  of  chapter  11  must  pre- 
vail over  general  provisions  as  to  jury  trials,  in  sections  1716  and 
1717  of  the  same  code. 

Id. — ^Discretion  as  to  Juey  Trial  on  Second  Contest— Facts  Con- 
sidered— PoucY  OF  Law — Curtailment  of  Dilatory  Proceedings 
— Trial  by  Court. — ^Upon  the  question  of  discretion  of  the  court 
as  to  a  jury  trial  of  the  second  contest,  after  probate,  by  a  brother 
of  the  first  contestant,  it  is  to  be  considered  that  the  second  con- 
testant was  familiar  with  the  facts  concerning  the  jury  trial  had 
upon  the  first  contest  before  probate,  and  its  final  result  in  favor 
of  the  validity  of  the  wilL  In  view  of  such  jury  trial  and  its  result, 
it  is  the  policy  of  the  law  to  curtail  further  dilatory  proceedings  in 
the  settlement  of  the  estate,  and  that  subsequent  contests  should  bo 
expeditiously  tried  by  the  court.  It  was  not  an  abuse  of  discretion, 
but  within  the  well-defined  policy  of  the  law,  for  the  court  to  refuse 
a  jury  trial  under  the  circumstances  shown. 

Id. — Citation  of  Parties  Interested — Service  upon  all  Heirs  not 
Essential — Absence  of  Injury  to  Contestant. — Section  1329  of 
the  Civil  Code  as  to  the  citation  of  parties  interested  does  not 
contemplate  or  require  the  delay  of  the  proceedings  to  obtain 
service  of  all  other  heirs  who  are  not  provided  for  in  the  will,  and 
whose  interest  is  with  that  of  the  contestant.  Such  other  heirs 
are  proper,  but  not  necessary  parties,  and  where  the  contestant 
failed  in  his  contest,  he  is  not  injured  by  the  failure  to  serve  other 
heirs  with   citation. 

Id. — Evidence — Examination  op  Beneficiary  by  Contestant — ^Depo- 
sition— Surprise — Contrary  Declarations  Inadmissible. — ^Where 
the  principal  beneficiary  charged  with  undue  influence,  was  called  as 
a  witness  for  contestant,  the  contestant  cannot  be  surprised  by 
evidence  conforming  to  her  deposition,  nor  can  the  contestant,  on 
the  ground  of  surprise  at  her  answers,  offer  contrary  declarations 
made  out  of  court,  if  the  exceptional  case  does  not  appear  that,  by 
surprise,  the  witness  has  given  affirmative  hostile  and  admissible 
evidence  unexpectedly,  which  such  declarations  could  neutralize. 

Id. — Questions  Calung  for  Hearsay  Testimony. — Questions  calling 
for  hearsay  testimony  are  inadmissible  on  that  ground,  and  can- 
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not  form  ground  for  introducing  contrary  declarations  on  the  ground 
of  surprise. 

Id. — Declaeations  of  One  Leoateb  not  Admissible. — ^Declarations  by- 
one  legatee  are  not  admissible  in  evidence  because  not  binding  upon 
the  other  legatees,  and  the  same  rule  holds  whether  the  evidence 
is  addressed  to  the  mental  unsoundness  of  the  testatrix  or  to  the- 
question  of  undue  influence. 

Id. — New  Trial — Newly  Discovered  Evidence — Insufficient  Affi- 
davits.— Motions  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  are  always  subject  to  careful  scrutiny  by  the  court^ 
and  the  decision  rests  on  its  sound  discretion.  It  is  held  that,, 
not  only  was  there  no  abuse  of  discretion  in  denying  the  motion,, 
in  this  case,  but  also,  that  there  is  nothing  contained  in  the  afSdavits- 
which  would  have  justified  the  court  in  granting  a  new  trial  on 
the  ground  of  newly  discovered  evidence. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial  of  a  con- 
test of  a  will  after  probate.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Further  facts  are  stated  in  Estate  of  Dolbeer,  149  Cal.  227^ 
[86  Pac.  695]. 

Darwin  C.  De  Golia,  Bart  Burke,  Charles  J.  Pence,  and 
S.  C.  Denson,  for  Appellant. 

E.  S.  Pillsbury,  Garret  W.  McEnemey,  and  Joseph  H. 
Mayer,  for  Respondent. 

HENSHAW,  J.— This  was  a  contest  of  the  will  of  Bertha 
M.  Dolbeer,  deceased,  instituted  after  its  admission  to  pro- 
bate. The  grounds  of  the  contest  were  the  mental  incapacity 
of  the  deceased  to  execute  a  will  and  alleged  undue  influ- 
ence exercised  upon  the  mind  of  the  testatrix  by  Etta  Marion 
Warren,  the  principal  beneficiary  of  the  testatrix's  bounty.  In 
Estate  of  Dolbeer,  149  Cal.  227,  [86  Pac.  695],  this  court 
considered  the  contest  of  Adolph  Schander  before  the  pro- 
bate of  Bertha  M.  Dolbeer's  will.  The  present  contest  was  in- 
stituted by  another  maternal  uncle  of  Bertha  M.  Dolbeer^ 
Horatio  Schander.  It  was  tried  by  the  court  without  a  jury, 
and  determined  adversely  to  contestant.  From  the  judg- 
ment denying  the  petition  for  revocation  an  appeal  waa 
taken,  which  appeal  was  by  this  court  dismissed.    The  present 
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appeal  is  taken  from  the  order  of  the  court  denying^ 
petitioner's  motion  for  a  new  trial  because  of  asserted  errors 
of  law  committed  at  the  trial,  and  upon  alleged  newly  dis- 
covered evidence. 

For  the  history  and  facts  in  this  matter  reference  may  be- 
made  to  the  Estate  of  Dolbeer  in  the  149th  volume  of  our  re- 
ports. It  may  be  added  that  upon  the  question  of  the  in- 
sanity of  the  deceased  the  evidence  in  the  present  case  is. 
certainly  no  stronger,  if  not  much  weaker,  than  the  evidence 
adduced  upon  the  former  contest.  Of  direct  evidence  touch- 
ing undue  influence  there  is  nothing  worthy  of  the  name^ 
and  indeed  there  is  nothing  at  all  upon  this  branch  of  the- 
case  other  than  the  inferences  which  might  be  drawn  from 
the  two  facts — the  opportunity  for  exercising  such  influence- 
and  the  circumstance  that  the  will  makes  Miss  Warren  the- 
principal  beneficiary.  But  these  facts  are  wholly  insufiScient 
to  support  the  charge,  and,  as  was  declared  in  the  earlier- 
contest,  the  will  of  deceased  was  not  an  unnatural  one. 

With  this  brief  statement  we  come  to  a  review  of  the- 
alleged  errors  of  law  committed  by  the  trial  court,  and  the- 
first  of  these  is  based  upon  the  court's  refusal  to  grant  a  change 
of  venue.  Judge  Coffey  presided  over  the  department  of  the- 
probate  court  before  which  the  first  contest  upon  the  admission 
of  the  will  to  probate  was  heard  and  determined  before  a  jury.. 
The  sole  issue  there  presented  was  that  of  the  mental 
capacity  of  the  testatrix  to  execute  a  will.  The  jury  found  the 
testatrix  at  the  time  of  the  making  of  the  will  to  be  of  sound 
and  disposing  mind.  In  the  proof  of  facts  found,  the  judge 
properly,  indeed  necessarily,  added  the  formal  finding,  made 
ex  parte  (there  being  no  controversy  upon  the  question), 
that  the  testatrix  was  free  from  undue  influence  in  the  mak- 
ing of  the  will.  The  only  pertinent  allegations  in  the- 
aflBdavits  touching  the  disqualification  of  the  judge  are  that, 
the  judge  "has  used  language  indicating  that  he  has  formed 
a  fixed  opinion  concerning  the  validity  of  said  alleged  will 
of  decedent,"  and  further  that  the  judge  has  "shown  his 
position  as  to  the  merits  of  the  affiant's  contest,  and  shown  his 
prejudice  and  bias  against  this  affiant's  said  contest"  by  fixing 
the  return  day  of  the  citation  for  a  date  ten  days  after  its 
issuance,  notwithstanding  the  fact  that  Ida  J.  Moody,  one 
of  the  heirs  at  law  of  Bertha  M.  Dolbeer,  was  at  that  time  in. 
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Europe,  and  that  service  of  said  citation  therefore  could  not 
be  personally  made  upon  her,  and  that  since  then  the  court 
has  refused  to  delay  the  hearing  of  the  case  by  issuing  an 
alias  citation  to  bring  Mrs.  Moody  into  court,  notwithstand- 
ing that  application  had  been  made  therefor.  It  is  to  be  here 
noted  that  it  is  not  charged  that  the  bias  of  the  judge  is 
directed  against  the  contestant  or  his  attorneys,  but  simply 
that  it  is  directed  against  the  case.  The  return  day  of  the 
original  citation  granted  contestant  reasonable  time  to  serve 
all  parties  within  the  jurisdiction  of  the  court,  and  the  re- 
fusal to  issue  an  alias  citation  for  Mrs.  Moody  was,  as  will 
be  considered  hereafter,  entirely  proper.  These  alleged 
grounds  of  prejudice  may  at  once  be  eliminated.  The  cir- 
cumstance that  the  court,  in  its  formal  proof  of  facts,  found 
upon  the  former  contest  that  the  will  was  executed  by  Miss 
Dolbeer  when  free  from  undue  influence,  can  under  no  cir- 
cumstances be  the  foundation  for  the  imputation  of  bias  or 
prejudice  upon  this  account,  since  in  that  contest  the  ques- 
tion of  undue  influence  was  not  in  issue,  and  the  court  found 
merely  upon  the  legal  presumption  of  the  absence  of  fraud 
or  undue  influence  where  there  is  failure  of  allegation  and 
proof  of  either.  There  is  thus  left  the  single  proposition  that 
the  judge  was  biased  and  prejudiced  ''against  this  contest 
(wherein  the  probate  of  the  will  was  sought  to  be  revoked 
upon  the  ground  that  the  testatrix  was  insane),  because  be- 
fore a  jury  a  similar  or  like  contest  upon  the  same  ground 
had  been  tried  and  determined  in  his  court  favorably  to  the 
proponents  of  the  will.  But  this  alleged  prejudice  of  a 
judge  against  a  case,  as  distinguished  from  prejudice  against 
a  litigant,  has  never  been  recognized  as  a  sound  basis  for  a 
motion  for  change  of  venue  or  the  amotion  of  the  judge. 
Were  it  otherwise,  it  would  prohibit  any  judge  from  sitting  in 
the  second  trial  of  a  cause  which  had  previously  been  de- 
termined by  him,  since  in  the  first  trial  he  must  have  reached 
his  own  conclusions  as  to  the  law  and  the  facts,  to  the  so- 
called  prejudice  of  one  or  another  of  the  litigants.  Says 
the  supreme  court  of  Vermont:  "There  is  no  rule  or 
principle  that  disqualifies  the  judge  of  a  court  from  sitting 
in  different  causes  in  which  the  same  legal  rules  and  ques- 
tions of  fact,  or  either  of  them,  are  presented  for  considera- 
tion."    (Martyn  v.  Curtis,  68  Vt  397,  [35  Atl.  333].)     The 
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«ame  principle  was  enunciated  by  the  supreme  court  of  this 
state  in  Patterson  v.  Conlan,  123  Cal.  453,  [56  Pac.  105].  To 
the  same  effect  may  be  instanced  Western  Bank  v.  Tollman, 
15  Wis.  92;  Fry  v.  Bennett,  28  N.  Y.  324;  Heflin  v.  State, 
88  Ga.  151,  [30  Am.  St.  Rep.  147,  14  S.  E.  112] ;  23  Cyc. 
586. 

Contestant  demanded  a  trial  by  jury  which  the  court  re- 
fused to  grant.  Contestant  here  contends  that  he  was  legally 
and  of  right  entitled  to  a  jury  or  that  a  trial  by  jury  was 
certainly  discretionary,  and  the  court  abused  its  discretion 
in  not  according  it  to  him.  The  right  to  a  trial  by  jury 
aecured  by  the  constitution  has  no  reference  to  or  bearing 
iiX)on  proceedings  in  probate.  "It  has  been  held  that  the 
right  of  trial  by  jury  is  secured  by  the  constitution  only  in 
cases  in  which  it  had  previously  existed,  in  the  administra- 
tion of  justice  according  to  the  course  of  the  common  law. 
Probate  matters  belong  to  ecclesiastical  jurisdiction,  where  a 
jury  was  not  a  right.  Such  a  proceeding  is  not  really  an  action 
et  law  as  defined  in  the  code."  {In  re  Moore,  72  Cal.  335, 
[13  Pac.  880].)  A  contest  of  a  will  and  proceedings  to  re- 
voke its  probate  are  special  proceedings.  {Estate  of  Joseph, 
118  CaL  660,  [50  Pac.  768] ;  Carpenter  v.  Jones,  121  Cal. 
362,  [53  Pac.  842].)  It  follows,  then,  in  the  absence  of  a 
statute  providing  for  trial  by  jury,  probate  proceedings  have 
always  been  heard  by  the  court  without  the  intervention 
of  a  jury.  Only  in  those  probate  proceedings  where  the 
statute  expressly  confers  a  right  to  a  trial  by  jury  does  the 
right  exist.  {Wills  v.  Lachnane,  9  Bush,  (Ky.)  550;  Moody 
v.  Found,  208  HL  78,  [69  N.  E.  831] ;  Page  on  Wills,  sec. 
331. 

Considering  briefly  the  origin  and  history  of  our  present 
eode  sections,  it  will  be  found  that  in  the  Probate  Act  of 
1851  (Stats.  1851,  p.  450),  sections  20  to  24  provided  for  a 
contest  of  a  will  before  probate,  and  sections  30  to  34  for  a 
contest  after  probate.  It  will  be  found,  moreover,  that  no 
jury  was  allowed  by  that  act  in  a  contest,  either  before  or 
after  probate.  In  1855  sections  20  to  24  of  the  act  of  1851, 
treating  of  a  contest  before  probate,  were  amended,  making 
a  jury  in  such  cases  allowable  upon  demand.  (Stats.  1855, 
p.  132;  Pond  V.  Pond,  10  Cal.  495.)  In  1861  section  20  was 
again  amended  (Stats.  1861,  p.  630)  so  as  to  require  that  the 
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demand  for  the  jury  should  be  filed  at  least  three  days  before 
the  date  set  for  the  trial  in  the  probate  court,  and  that  the 
case  should  thereupon  be  immediately  certified  to  the  district 
court,  which  court  alone  under  the  existing  practice  had 
power  to  determine  such  controverted  questions  of  fact. 
{Pond  V.  Pond,  10  Cal.  495.)  In  1868  section  20  was  once 
more  amended,  by  providing  that  the  jury  trials  in  the  con- 
tests therein  contemplated  should  be  heard  and  determined 
in  the  probate  court  instead  of  being  certified  for  deter- 
mination to  the  district  court.  (Stats.  1867-8,  p.  628.) 
These  were  the  only  amendments  to  these  sections  20  to  24 
of  the  Practice  Act  up  to  the  time  when  they  were  transferred 
to  the  Code  of  Civil  Procedure  and  embodied  substantially 
in  sections  1312  to  1317  thereof. 

Sections  30  to  33  of  the  Probate  Act  of  1851  relating  to 
contests  after  probate  remained  unchanged  until  re-embodied 
and  re-enacted  in  sections  1327  to  1330  of  the  Code  of  Civil 
Procedure.  But  in  re-enacting  these  sections  into  the  code 
provisions,  this  declaration  was  added:  "In  all  cases  of 
petitions  to  revoke  the  probate  of  a  will,  wherein  the  original 
probate  was  granted  without  a  contest,  on  written  demand  of 
either  party,  filed  three  days  prior  to  the  hearing,  a  trial 
by  jury  must  be  had  as  in  cases  of  the  contest  of  an  original 
petition  to  admit  a  will  to  probate."  (Code  Civ.  Proc.,  see. 
1330.)  So  far  as  this  review  has  gone,  it  establishes  that  by 
the  Probate  Act  as  amended  in  1855,  a  jury  trial  was  de- 
mandable  only  in  the  case  of  a  contest  before  probate,  and 
never  in  a  case  of  a  contest  after  probate,  whether  the  will 
had  been  originally  admitted  to  probate  with  or  without  a 
contest.  When  section  33  of  the  earlier  Practice  Act  was 
re-enacted  in  section  1330  of  the  Code  of  Civil  Procedure, 
for  the  first  time  the  significant  addition  was  made  of  the 
clause  above  quoted,  and  the  manifest  purpose  of  this  clause 
was  to  allow  a  contestant  after  probate  a  trial  by  jury,  if 
the  original  probate  was  had  and  granted  without  a  contest 
While  in  terms  the  section  does  not  declare  that  the  con- 
testant shall  not  be  entitled  to  a  jury,  if  the  original  pro- 
bate was  had  after  contest,  yet  as  such  contestant  was 
only  entitled  to  a  jury  in  probate  matters  where  the  statute 
accorded  it,  and  as  the  statute  in  this  instance  accorded  no 
right  in  any  case  to  a  trial  by  a  jury  of  a  contest  instituted 
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after  probate,  it  is  natural  to  conclude  that  section  1330 
operated  to  make  an  exception  to  the  general  rule  denying 
a  jury  in  a  case  of  contest  after  probate,  by  awarding  the 
right  in  the  limited  cases  where  the  probate  had  been  granted 
without  previous  contest.  {In  re  Robinson,  106  Cal.  493, 
[39  Pac.  862].)  And  this,  it  may  be  said,  was  a  very  proper 
relaxation  of  the  rule,  it  being  considered  by  the  legislature 
proper  that  a  jury  might  once  be  had  to  pass  upon  disputed 
issues  of  fact,  but  that,  in  the  interest  of  expedition  and  the 
speedy  disposition  and  distribution  of  estates,  it  was  inex- 
pedient that  when  these  contested  matters  had  once  been 
passed  upon  by  a  jury,  or  when  a  right  to  a  jury  had  once 
been  accorded,  a  right  to  a  second  trial  by  jury,  with  its 
incident  and  consequent  delays,  should  be  allowed.  But  ap- 
pellant places  reliance  upon  sections  1716  and  1717  of  the 
Code  of  Civil  Procedure.  These  code  sections  are  substan^ 
tially  re-enactments  of  section  294  of  the  Probate  Act  of  1851 
(p.  486)  as  amended  in  1855  (Stats.  1855,  p.  300),  and  again; 
in  1861  (Stats.  1861,  p.  653).  They  have  received  considera- 
tion from  this  court  in  In  re  Moore,  72  Cal.  335,  [13  Pac 
880].  But  no  sound  argument  of  a  contestant's  general  right 
to  a  trial  by  jury  after  probate  can  be  drawn  from  these 
sections.  Their  language  is  broad.  Their  provisions  are 
designed  to  lay  down  a  rule  with  respect  to  cases  concerning 
which  no  provisions  elsewhere  are  found.  Being  general, 
they  come  under  the  established  canon  of  construction,  that 
their  language  is  controlled  by  the  special  provisions  of  the 
code  sections  touching  the  same  subject-matter.  (Martin  v. 
Election  Commissioners,  126  Cal.  404,  [58  Pac.  932].)  More- 
over, the  provision  of  section  1330  must  be  considered  as  the 
latest  expression  of  the  legislative  will.  It  has  been  pointed 
out  that  it  was  a  new  provision,  modifying  the  older  sections 
of  the  Probate  Act,  and  it  is  declared  by  section  5  of  the  Code 
of  Civil  Procedure  that  the  provisions  of  this  code,  so  far  as 
they  are  substantially  the  same  as  existing  statutes,  must  be 
considered  as  continuations  thereof  and  not  as  new  enact- 
ments. And,  finally,  upon  this  proposition  it  may  be  added, 
that  section  4482  of  the  Political  Code  declares  that  if  the 
provisions  of  any  chapter  conflict  with  or  contravene  the 
provisions  of  another  chapter  of  the  same  title,  the  provisions 
of  each  chapter  must  prevail  as  to  all  matters  and  questions 
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arising  out  of  the  sabject-matter  of  sach  chapter.  Section 
1330  of  the  Code  of  Civil  Procedure  is  contained  in  article  IV 
of  chapter  II,  while  sections  1716  and  1717  are  contained  in 
chapter  XII.  Chapter  11  deals  with  the  probate  of  wills,  and 
article  IV  of  that  chapter  deals  with  contesting  wills  after 
probate,  while  chapter  XII  is  devoted  to  the  consideration 
of  "orders,  decrees,  processes,  minutes,  records,  trials  and  ap- 
peals in  probate  matters.''  It  is  apparent  that  when  con- 
sidering a  case  dealing  with  the  probate  of  a  will  and  with 
contesting  wills  after  probate,  which  is  the  case  here  presented, 
the  articles  and  chapters  dealing  specifically  with  these  mat- 
ters must  prevail  over  the  general  provisions  which  may  be 
deemed  to  have  a  bearing  upon  this  subject-matter.  It  is 
thus  concluded  that  contestant  was  not  entitled  as  of  right 
to  a  jury  trial.  And  as  to  the  second  consideration  which  he 
advances,  namely,  that  if  the  matter  was  one  of  discretion, 
it  was  an  abuse  of  discretion  in  the  court  in  this  instance  to 
refuse  a  jury  trial,  little  need  be  said.  It  is  the  policy  of 
the  law  to  curtail  dilatory  proceedings  in  the  settlement  of 
estates.  There  had  been  a  contest  before  probate,  instituted 
by  the  brother  of  this  contestant,  and  tried  before  a  jury, 
resulting  in  a  verdict  sustaining  the  mental  competency  of 
the  testatrix.  The  judgment  which  followed  was  sustained 
upon  appeal.  With  all  of  these  facts  this  present  contestant 
was  familiar.  There  had  been  a  full  opportunity  given  before 
probate  to  have  a  jury  determination  of  any  and  all  matters 
of  legitimate  contest,  and  it  is  the  policy  of  the  law  that  where 
such  a  contest  has  been  had,  subsequent  contests  should  be 
expeditiously  dealt  with  by  the  court  itself.  It  was,  there- 
fore, not  an  abuse  of  discretion,  but  within  the  weU-defined 
policy  of  the  law  to  refuse  a  jury  trial  under  the  circumstances 
shown. 

Complaint  is  made  that  the  court  refused  to  delay  the 
proceedings  by  issuing  an  alias  citation  for  Mrs.  Ida  J.  Moody, 
an  heir  at  law  of  the  decedent,  who,  though  a  resident  of  Cali- 
fornia, was  sojourning  in  Europe,  and  also  upon  certain  other 
heirs  at  law,  or  successors  in  interest  thereto.  Mrs.  Moody 
took  nothing  under  the  will,  but  would  have  taken  as  heir 
had  probate  of  the  will  been  revoked.  Her  financial  interests 
were  therefore  with  and  not  opposed  to  contestants.  Section 
1329  of  the  Code  of  Civil  Procedure  does  not  make  a  service 
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of  citation  upon  all  of  the  parties  essential.  They  may  be 
proper  parties,  but  are  not  necessary  parties.  The  code  ex- 
pressly provides  that  at  the  time  appointed  for  showing  cause, 
personal  service  of  the  citation  having  been  made  upon  awy 
persons  named  therein  "the  court  must  proceed  to  try  the 
issues  of  fact  joined  in  the  same  manner  as  in  an  original 
contest  of  a  will."  Personal  service  of  the  citation  had  been 
made  upon  the  executor  and  a  number  of  the  legatees,  and 
they  had  answered  the  petition  for  revocation  and  were  ready 
for  trial.  Nothing  would  have  been  gained  by  the  issuance  of 
an  alias  citation  except  delay,  and  although  some  of  the  per- 
sons interested  were  not  served,  since  contestant  has  failed 
in  his  petition  for  revocation  it  could  not  advantage  him  if 
they  had  been  served.    He  has  suffered  no  injury. 

Miss  Etta  Warren  was  called  as  a  witness  for  contestant. 
Her  deposition  had  previously  been  taken,  and  with  its  con- 
tents contestant  was  unquestionably  familiar.  The  objections 
to  certain  questions  propounded  to  Miss  Warren  were  sus- 
tained by  the  court.  Generally  speaking,  these  questions  called 
for  hearsay  declarations,  and  were  inadmissible  upon  that 
account.  Certain  others  could  have  been  admissible  only  upon 
the  theory  that  the  witness  had  given  unexpected  testimony 
hostile  to  the  party  who  called  her.  In  view  of  the  fact  that 
Miss  Warren  had  previously  testified  fully  by  deposition,  it 
cannot  seriously  be  contended  that  the  testimony  which  she 
gave,  conforming  to  her  deposition,  was  matter  of  surprise  to 
the  contestant  who  had  placed  her  upon  the  stand.  But, 
moreover,  it  is  well  settled  that  when  a  witness  has  failed  to 
testify  as  expected,  the  deficiency  cannot  be  made  good  by  the 
offer  in  evidence  of  declarations  made  by  that  witness  out  of 
court.  The  exception  being  that  above  adverted  to,  where  to 
the  surprise  of  the  party  the  witness  has  given  aflSrmative 
hostile  evidence,  and  the  declarations  are  received  only  for  the 
purpose  of  neutralizing  the  effect  of  this  hostile  testimony 
so  unexpectedly  given.  (People  v.  Jacobs,  49  Cal.  384;  Peo- 
ple V.  Creeks,  141  Cal.  529,  [75  Pac.  101].)  In  each  instance 
where  it  was  contended  that  the  evidence  of  Miss  Warren  was 
thus  unexpected  and  hostile,  offer  was  made  by  counsel  for 
the  executors  of  the  will  to  strike  out  her  testimony,  and  thus 
eliminate  any  possible  necessity  for  the  introduction  of  these 
asserted  declarations.     Counsel  refused  to  accept  the  offer 
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aod  the  court  thereupon  sustained  the  objection.  The  ruling 
of  the  court,  for  both  the  reasons  above  given,  was  proper. 
The  same  may  be  said  of  the  rulings  touching  questions  pro- 
pounded to  the  witness  Mrs.  Mai  Watson,  but  in  addition 
to  this  the  questions  themselves  were  shown  to  be  plainly  in- 
admissible. Thus,  Mrs.  Watson  was  asked  whether  or  not 
Miss  Dolbeer  had  committed  suicide  in  New  York.  Counsel 
for  respondent  objected  and  were  permitted  by  the  court 
to  show  that  Mrs.  Watson  was  in  San  Francisco  when  Miss 
Dolbeer  met  her  death,  and  could  only  know  from  hearsay 
the  circumstances  of  that  death,  whereupon  the  objection  to 
the  question  was  sustained.  Mrs.  Watson  was  further  asked 
if  she  had  not  said  to  her  sister  that  Miss  Dolbeer  had  followed 
in  the  footsteps  of  her  mother,  meaning  that  she  had  com- 
mitted suicide.  This  question  was  objected  to  upon  the  ground 
that  it  was  hearsay.  The  objection  was  well  taken  and  was 
properly  sustained.  The  witness  was  further  asked  if  she 
had  not  told  her  mother  or  sister  that  Miss  Dolbeer  had  at- 
tempted to  take  her  life  by  suicide  when  she  was  on  an  Alaskan 
trip.  It  was  not  shown  that  the  witness  was  with  her  on  the 
trip,  and  it  was  shown  that  the  testimony,  if  elicited,  would 
be  hearsay,  and  the  objection  was  therefore  properly  sus- 
tained. Objection  was  also  sustained  to  evidence  touching 
certain  purported  admissions  of  Miss  Warren,  tending  to 
show  that  Miss  Dolbeer  was  of  insane  mind  at  the  time  of  her 
death  and  had  committed  suicide.  For  the  reasons  discussed 
in  the  Estate  of  Dolbeer,  149  Cal.  227,  [86  Pac.  695],  the 
rulings  excluding  these  declarations  were  proper.  On  the 
former  appeal  it  was  held  that  these  declarations  were  not 
receivable  in  evidence  because  they  could  not  bind  the  other 
legatees,  and  the  same  rule  holds  whether  the  evidence  was 
addressed  to  the  mental  unsoundness  of  the  testatrix  or  to  the 
question  of  undue  influence.  {Eastis  v.  Montgomery,  93  Ala. 
293,  [9  South.  311] ;  Dale's  Appeal,  57  Conn.  127,  [17  Atl. 
757];  Fothergill  v.  FothergUl,  129  Iowa,  93,  [105  N.  W. 
377] ;  McConnell  v.  Wildes,  153  Mass.  487,  [26  N.  E.  1114] ; 
Roberts  v.  Bidwell,  136  Mich.  191,  [98  N.  W.  1000] ;  Schier- 
baum  V.  Schemme,  157  Mo.  1,  [80  Am.  St.  Rep.  604,  57  S. 
W.  526] ;  In  re  Campbell,  67  App.  Div.  418,  [73  N.  Y.  Supp. 
753] ;  Clerk  v.  Morrison,  25  Pa.  St.  453;  Chaddick  v.  Haley, 
81  Tex.  617,  [17  S.  W.  233].) 
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There  have  thus  been  considered  all  of  the  objections  pre- 
sented by  appellant  embracing  the  alleged  erroneous  rulings 
of  law,  and,  as  has  been  seen,  no  one  of  them  has  any  merit. 

The  court  refused  to  grant  a  new  trial  sought  upon  the 
ground  of  newly  discovered  evidence.    Passing  over  the  ob- 
jections of  respondents  to  the  consideration  of  these  affidavits, 
because  they  were  not  served  or  filed  within  the  time  allowed 
by  law,  and  considering  them  upon  their  merits,  there  is  noth- 
ing therein  contained  which  would  have  justified  the  court  in 
granting  a  new  trial,  still  less  to  demand  a  reversal  of  its  order 
refusing  a  new  trial.    Certain  of  the  affidavits  go  to  alleged 
visits  of  Miss  Warren  and  Miss  Dolbeer  to  a  fortune-teller 
known  as  Ismar.     Some  of  these  affidavits  are  of  persons 
who  saw  one  or  two  women  supposed  to  be  Miss  Warren  or 
Miss  Dolbeer,  or  both,  go  to  the  fortune-telling  rooms  of 
Ismar.     No  one  of  these  identifies  them  both.     One  of  the 
affidavits  declares  that  the  affiant  was  introduced  to  Miss 
Warren.    But  again,  upon  the  other  hand,  Miss  Warren  de- 
nies that  she  was  ever  at  the  rooms  of  Ismar,  with  or  without 
Miss  Dolbeer,  and  denies  the  introduction,  and  the  affidavit 
of  Ismar  is  to  the  same  effect.    It  further  appears  that  what- 
ever may  have  been  the  merit  or  demerit  of  the  Ismar  matter, 
it  was  known  to  contestant  and  his  attorney  as  early  as 
September,  1904;  moreover,  that  Miss  Warren  herself,  upon 
the  trial  of  the  cause,  was  interrogated  as  to  her  dealings 
with   Ismar.     The  whole   question  then  is   in   dispute.     It 
had  no  great  significance,   and  there  was  a  total   lack  of 
diligence  established.     A  second  matter  relates  to  the  affi- 
davit of  Dr.  Fowler,  a  physician  who  attended  Miss  Dolbeer 
in  New  York  just  previous  to  her  death.     Dr.  Fowler  was 
dead  when  the  motion  for  a  new  trial  came  on  to  be  heard, 
and  any  disclosure  in  evidence  by  him  of  information  ac- 
quired as  a  physician  would  have  been  in  violation  of  sub- 
division 4  of  section  1881  of  the  Code  of  Civil  Procedure. 
The  affidavit  of  Patrick  L.  Francis,  a  reporter  upon  a  New 
York  newspaper,  simply  related  certain  circumstances  that 
he  observed  and  statements  that  were  made  at  the  coroner's 
inquest.    If  admissible  at  all,  the  testimony  would  have  been 
without  pertinency  or  value.     Motions  for  new  trial  upon 
the  ground  of  newly  discovered  evidence  are  always  subject 
to  careful  scrutiny  by  the  court,  and  the  decision  rests  in  its 
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sound  discretion.  {Spottiswood  v.  Weir,  80  Cal.  448,  [22 
Pac.  289];  Earralson  v.  Barrett,  99  Cal.  607,  [34  Pac. 
342].)  As  has  been  said  and  shown,  there  was  no  abuse  of 
discretion  in  denying  the  motion  in  this  case. 

For  the   foregoing  reasons  the  order  appealed  from  i& 
affirmed. 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  4585.    Department  Two.— May  28,  1908.] 

V.  A.  TAPSCOTT,  Appellant,  v.  MEXICAN  COLORADO 
RIVER  LAND  COMPANY  et  aL,  Respondents. 

COEPOEATION — AGRBEMINT  TO  DlVTOB  ENTIEE  CAPITAL  StOCK  IS  VOID. 

An  agreement  upon  the  part  of  a  corporation  to  diyide  its  whole- 
capital  stock  amongst  its  stockholders,  is  directly  yiolative  of  tbe- 
prohibitions  of  section  309  of  the  Code  of  Civil  Procedure,  and 
is  null  and  void.  The  capital  stock  referred  to  in  that  section  i» 
the  actual  property  of  the  corporation  contributed  hy  the  share- 
holders. 
Id. — Sale  of  Entibb  Pboperty— Division  of  Proceeds  among  Stock-^ 
HOLDERS. — If  a  corporation,  upon  the  sale  of  its  entire  property,, 
divides  the  proceeds  proportionately  amongst  some  of  its  stock- 
holders, the  remedy  of  a  stockholder  who  has  not  shared  in  the- 
distribution  is  to  compel  the  restoration  of  the  funds  thus  illegally 
distributed.  He  cannot  maintain  an  action  against  the  corporatiom 
for  a  proportionate  amount  of  such  proceeds. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the- 
City  and  County  of  San  Francisco.    M.  C.  Sloss,  Judge* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gillis  &  Tapscott,  and  Jackson  Hatch,  for  Appellant. 

J.  A.  Stephens,  and  Curtis  Hillyer,  for  Respondents. 

HENSHAW,  J. — To  plaintiff's  complaint  a  general  demur- 
rer was  sustained  with  leave  to  amend.  Upon  plaintiff's  failure? 
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to  amend,  judgment  passed  for  defendants,   and  plaintiff' 
prosecutes  this  appeal.    The  material  averments  of  his  com- 
plaint are  as  follows:  That  the  Mexican  Colorado  River  Land 
Company,  a  defendant  herein,  is  a  corporation  organized  and 
doing  business  under  the  laws  of  the  state  of  California; 
that  its  capital  stock  is  forty  thousand  shares  of  the  par  value - 
of  fifty  cents  and  that  plaintiff  is  a  stockholder,  owning 
about  one  fifth  of  the  capital  stock,  and  is  also  a  director  of' 
the  company;  that  the  Mexican  Colorado  River  Land  Com- 
pany  (which  for  convenience  will  be  designated  the  Cali- 
fornia corporation),  owned  lands  in  the  republic  of  Mexico;, 
that  in  June,  1902,  it  executed  to  Harrison  Gray  Otis  a  con- 
tract of  lease  with  an  option  to  purchase  these  lands.    By  as- 
signment Otis's  rights  were  transferred  to  a  cori)oration  known 
as  the  Colorado  River  Land  Company,  Bodedad  Anonima^ 
(which  for  convenience  will  hereafter  be  called  the  Mexican 
corporation) ;  that  the  Mexican  corporation  in  due  course 
tendered  to  the  California  corporation  the  purchase  money 
for  the  lands  as  agreed  upon  in  the  original  contract  with 
Otis,  amounting  to  $271,359,  and  the  California  corporation 
in  turn  accepted  the  money  and  executed  its  deeds  to  the* 
lands    to    the    Mexican    corporation.     The    complaint    then 
further  alleges :    ''That  on  the  same  day  and  as  a  part  of  the  • 
same  contract"  (between  the  California  corporation  and  Otis) 
'*the  stockholders  of  said  corporation,  the  Mexican  Colorado- 
River  Land   Company,   entered   into   a  contract  with  said 
Harrison  Gray  Otis  in  the  words  and  figures  following,  to- 
wit :  .  .  ."    This  stockholders'  contract  or  agreement  with  Otis 
recited,  that  whereas  Otis  had  leased  the  lands  from  the  Call-  - 
f omia  corporation  with  the  option  and  privilege  of  purchas- 
ing the  same  at  a  stated  price,  "Now,  therefore,  if  said  Otis, 
his  heirs  or  assigns,  should  or  shall  exercise  said  privilege  and 
buy  said  property  and  pay  the  purchase  price  as  stipulated 
in  said  lease  and  contract,  then  and  in  such  event  we  hereby 
severally  agree  and  bind  ourselves,  our  respective  heirs  and 
assigns,  to  indorse,  turn  over,  and  assign  without  cost  and 
free  from  all  charges  and  encumbrances,  all  of  the  shares  of  ^ 
the  capital  stock  of  said  corporation  now  belonging  to  us 
severally  to  wit:"  (here  follows  the  names  of  the  stockholders 
with  the  number  of  shares  respectively  owned  by  them) 
"and  we  further  covenant  and  promise  that,  in  addition  to- 
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such  transfer  of  stock,  we  will  individually  and  collectively 
by  resignation  of  old  and  election  of  new  directors,  turn  over 
to  said  Otis,  his  heirs  and  assigns,  all  of  the  machinery  and 
control  of  said  corporation."  This  paper  was  signed  by  the 
stockholders  (amongst  them  plaintiff),  representing  a  great 
majority  of  the  stock  of  the  California  corporation.  The 
complaint  then  alleges  that  upon  receipt  of  the  $271,359  from 
the  Mexican  corporation,  and  upon  the  execution  of  the  deeds 
by  the  California  corporation,  certain  of  the  members  of 
the  board  of  directors  of  the  California  corporation  resigned 
and  their  places  were  filled  with  other  directors  chosen  and 
serving  in  the  interest  of  the  Mexican  corporation  in  ful- 
fillment of  that  clause  in  the  stockholders'  agreement  above 
quoted  whereby  "all  of  the  machinery  and  control"  of  the 
California  corporation  upon  the  purchase  of  this  land  was 
to  be  turned  over  to  the  purchaser.  Plaintiff  then,  upon  in- 
formation and  belief,  alleges,  and  this  seems  to  be  the 
gravamen  of  his  action,  that  the  California  corporation,  of 
which  he  is  still  apparently  a  director  "has  executed  and 
carried  out  the  terms  of  said  contract  with  all  of  the  holders 
of  the  stock  of  said  corporation  except  this  plaintiff,  and  has 
paid  them  their  proportionate  shares  of  said  sum  of  $271,- 
359,  and  that  the  said  stockholders  have  severally  indorsed, 
turned  over  and  assigned  without  cost  and  free  from  all 
charges  and  encumbrances  their  said  shares  of  the  capital 
stock  of  said  corporation  .  .  .  but  that  plaintiff  has  never  been 
requested,  nor  has  any  demand  been  made  upon  him  to  do  so, 
nor  has  any  tender  been  made  to  him  of  his  proportionate 
share  of  the  moneys  hereinabove  referred  to  based  upon  his 
stock  and  the  amount  thereof  in  said"  California  corporation. 
It  is  then  averred  that  the  California  corporation  has  no  prop- 
erty other  than  such  money  as  it  may  have  retained,  derived 
from  the  sales  of  its  Mexican  lands  as  above  set  forth,  and 
that  the  corporation  contemplates  the  investment  of  its  funds 
in  other  lands,  and  alleges  that  "it  is  the  intention  of  said 
board  of  directors  to  take  action  in  relation  to  said  matter, 
and  to  authorize  the  investment  of  said  funds  in  properties 
and  enterprises  which  the  president  or  secretary  claim  or 
may  claim  to  have  found,  being  situate  in  the  republic  of 
Mexico,  and  to  thereby  remove  the  said  funds  from  their  im- 
mediate possession  and  out  of  the  state  of  California,  and  that 
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they  intend,  and  will  in  fact,  deprive  the  plaintiff  of  his 
proportionate  share  thereof."  Plaintiff,  for  specific  relief 
on  these  facts,  asks  an  award  to  him  of  the  sum  of  $46,863.25, 
being  his  proportionate  share  of  the  amount  for  which  the 
lands  were  sold.  Ancillary  to  this,  he  asks  that  the  cor- 
poration  be  restrained  from  disposing  of  the  funds  until  this 
amount  so  due  him  be  paid. 

From  even  a  cursory  consideration  of  this  pleading,  it  is 
apparent  that  no  legal  connection  is  shown  between  the  Cali- 
fornia corporation's  contract  to  convey  the  lands  to  Otis  and 
the  independent  stockholders'  agreement  to  make  over  their 
stock  in  the  event  of  such  purchase.  Whatever  may  have 
been  the  wisdom  or  unwisdom,  the  reason  or  want  of  reason, 
which  induced  the  making  of  this  stockholders'  agreement, 
and,  notwithstanding  the  fact  that  the  pleader  for  his  pur- 
poses treats  this  stockholders'  agreement  as  the  agreement 
of  the  corporation,  as  when  he  pleads  that  the  corporation 
"has  executed  and  carried  out  the  terms  of  said  contract 
with  all  the  holders  of  the  stock  of  said  corporation  except 
this  plaintiff,"  nevertheless,  in  law,  it  is  nowhere  made  to 
appear  that  this  stockholders'  agreement  was  in  any  sense, 
manner,  or  form  binding  upon  the  corporation.  Moreover, 
if  by  the  most  liberal  construction  of  this  pleading  it  could 
be  held  for  the  purposes  of  this  demurrer,  that  this  stock- 
holders' agreement  did  bind  the  corporation  in  the  sense  for 
which  plaintiff  contends,  then,  it  must  unhesitatingly  be  said 
that  as  to  the  obligation  sought  to  be  cast  upon  the  corpora- 
tion, this  agreement  is  null  and  void,  because  it  amounts  to 
an  agreement  upon  the  part  of  the  corporation  to  divide  its 
whole  capital  stock  amongst  its  stockholders  by  a  method  not 
in  conformity  with,  but  in  direct  violation  of,  the  law.  Section 
309  of  the  Civil  Code  of  California,  so  far  as  pertinent  to 
this  consideration,  declares  as  follows:  "The  directors  of  cor- 
porations must  not  make  dividends,  except  from  the  surplus 
profits  arising  from  the  business  thereof ;  .  .  .  nor  must  they 
divide,  withdraw,  or  pay  to  the  stockholders,  or  any  of 
them,  any  part  of  the  capital  stock,  .  .  ."  There  may,  how- 
ever, be  "a  division  and  distribution  of  the  capital  stock 
of  any  corporation,  which  remains  after  the  payment  of  all 
its  debts,  upon  its  dissolution,  or  the  expiration  of  its  term  of 
existence."    The  capital  stock  thus  referred  to  is  the  actual 
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property  of  the  corporation  contributed  by  the  shareholders* 
{Excelsior  Water  &  Min.  Co.  v.  Pierce,  90  Cal.  131,  [27  Pac. 
44] ;  Kohl  V.  Lilienthal,  81  Cal.  378,  [20  Pac.  401,  22  Pac. 
689] ;  Vercoutere  v.  Golden  State  L.  Co.,  116  Cal.  411,  [4a 
Pac.  375] ;  Schaake  v.  Eagle  Can  Co.,  135  Cal.  473,  [6* 
Pac.  1025,  67  Pac.  759].)  It  appearing  that  the  California, 
corporation  has  no  property  other  than  the  money  received- 
from  the  sales  of  its  Mexican  lands,  plaintiff's  demand,  iit 
its  essence  is,  that  it  shall  divide  its  total  capital  stock  and 
give  him  his  proportion  in  violation  of  the  provisions  of  the- 
code  section  above  quoted.  The  fact  that  he  avers  on  infor- 
mation and  belief  that  the  corporation  has  done  this  as  to- 
certain  of  the  stockholders  affords  no  reason  for  his  dem<&nd 
that  it  do  so  to  him.  The  fact,  if  it  be  a  fact,  that  the  cor-^ 
poration  has  acted  wrongfully  in  this  matter  as  to  certain 
of  its  stockholders  is  certainly  no  reason  for  asking  equity 
that  it  should  decree  that  the  corporation  should  do  another 
illegal  act  for  plaintiff's  benefit.  Plaintiff's  recourse  is  to- 
compel  the  restoration  of  the  funds  which  he  alleges  were- 
thus  illegally  distributed. 

No  weight  attaches  to  the  allegation  in  the  complaint  that 
the  California  corporation  proposes  to  reinvest  these  moneys, 
in  other  Mexican  lands.  The  purposes  of  the  organization  of 
the  corporation  are  not  in  the  complaint  set  forth.  All  that 
can  be  legitimately  derived  from  the  complaint  is  that  the- 
investment  in,  transfer,  and  sales  of  such  lands  was  one  of  the- 
very  purposes  of  its  organization. 

For  these  reasons  the  order  sustaining  the  demurrer  wa» 
correct  and  the  judgment  appealed  from  is  affirmed. 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied* 


Digitized  by  VjOOQIC 


May,  1908.]  Begkeb  v.  Schmidlin.  669 

[8.  P.  No.  4705.    Department  Two.— May  28,  1908.] 
A.  BECKER,  AppeUant,  v.  IDA  SCHMIDLIN,  Respondent 

&ANDIR — ^FlLINQ   UNDERTAKING. —  JUBISDICTION  —  FHINO   TjNDERTAEINa 

AFTER  Ck)MM£NCEM£NT  OF  ACTION. — The  jurisdiction  of  the  court  in 
an  action  for  slander  does  not  depend  upon  whether  a  sufficient 
undertaking  is  or  is  not  filed  at  the  time  the  action  is  commenced. 
It  has  such  jurisdiction  even  when  no  undertaking  at  all  is  filed, 
and  may  permit  one  to  be  filed  subsequent  to  the  commencement 
of  the  action,  and  may  permit  a  new  undertaking  to  be  filed  in 
lieu  of  a  defective  one. 
Id. — ^Undertaking  fob  Sole  Benefit  of  Defendant — Discretion  ni 
Permitting  Filing  of  New  Undertaking. — The  undertaking  pro- 
Tided  by  the  statute  to  be  given  at  the  time  an  action  for  slander 
is  commenced  runs  in  terms  in  favor  of  the  defendant,  and  is 
intended  to  secure  him  in  the  costs  and  charges  of  the  action 
which  may  ultimately  be  awarded  him.  The  provision  being  for  his 
aole  benefit,  the  discretion  vested  in  the  court  of  permitting  the  plain* 
tiff  to  file  a  new  undertaking  which  will  afford  the  defendant  ail  the 
protection  the  law  intends,  should  be  exercised  to  effect  that  end. 
Especially  should  this  permission  be  granted,  when  the  plaintiff  in 
good  faith  £ias  originally  endeavored  to  eomply  with  the  statute 
by  filing  an  undertaking  when  the  suit  was  eommenced,  and  when 
a  motion  to  dismiss  was  made  for  insufficiency  of  the  undertaking 
filed,  then  offered,  and  was  ready  and  able  to  file  a  new  and  suffi- 
eient  undertaking.  The  fact  that  no  new  bond  was  then  actually 
presented  to  the  court  is  immateriaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County.    A.  L.  Rhodes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Will  M.  Beggg,  for  Appellant 

E.  E.  Cothran,  for  Respondent. 

LORIGAN,  J. — This  is  an  appeal  from  a  judgment  and 
order  dismissing  an  action.  The  suit  was  brought  to  recover 
damages  for  slander,  the  complaint  setting  forth  several  causes 
of  action,  and  it  being  alleged  that  the  slanderous  words 
were  uttered  by  defendant,  of  and  concerning  the  plaintiff 
at  various  dates  between  the  first  day  of  December,  1904,  and 
the  first  day  of  February,  1905.     The  complaint  was  filed 
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October  16,  1905,  and  was  accompanied  by  an  undertakings 
in  the  sum  of  five  hundred  dollars,  filed  on  the  same  day,  in 
favor  of  defendant  as  provided  by  statute.  (Stats.  1871^ 
sec.  1,  p.  533.) 

Upon  January  26,  1906,  upon  notice  of  defendant  ex- 
cepting to  the  sureties  on  the  undertaking  filed  and  objecting 
to  the  undertaking  itself  and  the  manner  of  its  execution 
and  requiring  that  the  sureties  justify,  that  matter  came 
up  for  disposition  before  the  department  of  the  superior 
court  in  which  the  action  was  pending.  At  the  hearing 
counsel  for  defendant  waived  objection  to  the  sufficiency  of 
the  sureties  themselves,  but  objected  that  they  had  never 
executed  any  undertaking  in  the  action.  From  the  showing 
made  it  appeared  that  the  undertaking  in  question  had  been 
executed  by  the  sureties  on  October  9,  1905,  for  the  purpose 
of  being  used  in  another  action  for  slander  between  the  same 
parties  which  was  then  pending  in  another  department  of 
the  superior  court  of  Santa  Clara  County.  In  that  action  an 
undertaking  had  been  given  which  had  been  objected  to  and 
it  was  intended  to  file  the  undertaking  now  under  considera- 
tion in  place  thereof.  The  undertaking,  however,  was  not 
used,  the  motion  to  permit  it  to  be  filed  being  denied  and  that 
action  dismissed.  Thereafter,  the  attorney  for  plaintiflF,  who 
was  likewise  a  notary  public  before  whom  the  sureties  had 
verified  the  undertaking  in  question,  being  about  to  com- 
mence substantially  the  same  action  in  another  department 
of  the  superior  court,  saw  the  sureties,  who  consented  that 
the  undertaking  they  had  signed  might  be  used  in  this  other 
contemplated  suit.  The  notary  thereupon  changed  the  dates 
of  the  undertaking  and  of  the  verification  from  the  ninth 
to  the  eleventh  day  of  October,  1905,  and  as  so  changed, 
filed  it  with  the  complaint  in  this  present  action. 

These  facts  appearing,  counsel  for  defendant  immediately 
moved  that  the  action  be  dismissed  upon  the  ground  that  no 
undertaking  had  been  filed  as  required  by  the  statute.  The 
matter  of  the  sufficiency  of  the  undertaking  was  thereupon 
submitted  to  the  court,  and  the  judge  thereof  stated  that  he 
was  satisfied  that  the  undertaking  was  insufficient.  There- 
upon, counsel  for  plaintiff  moved  for  leave  to  file  a  new  un- 
dertaking— ^no  new  undertaking  being  then  presented — ^to 
which  offer  objection  was  made  by  counsel  for  defendant  and 
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the  matter  was  submitted  to  the  court  on  briefs  of  the  re- 
spective parties  to  be  filed.  Thereafter,  on  February  9,  1906, 
the  motion  of  plaintiff  for  leave  to  file  a  new  undertaking 
was  denied,  and  the  motion  of  defendant  that  the  action  be 
dismissed  was  sustained  and  an  order  and  judgment  entered 
dismissing  it.  Exception  was  taken  by  plaintiff  to  the  order 
denying  the  motion  for  leave  to  file  a  new  undertaking  and  to 
the  order  dismissing  the  action,  and  under  these  exceptions 
the  ruling  and  order  of  the  court  below  are  here  for  review. 

It  is  insisted  by  the  appellant  that  under  the  circum- 
stances disclosed  by  the  record  it  was  an  abuse  of  discretion 
on  the  part  of  the  trial  court  to  deny  him  permission  to  file 
a  new  undertaking,  and  to  dismiss  the  action,  and  we  are  in- 
clined to  that  view. 

The  jurisdiction  of  the  court  in  an  action  for  slander  does 
not  depend  upon  whether  a  sufficient  undertaking  is  or  is 
not  filed  at  the  time  the  suit  is  commenced.  It  has  such 
jurisdiction  even  when  no  undertaking  at  all  is  filed,  and  may 
permit  one  to  be  filed  subsequent  to  the  commencement  of 
the  action,  and,  of  course,  may  permit  a  new  undertaking 
to  be  filed  in  lieu  of  a  defective  one.  {Dixon  v.  Allen,  69 
Cal.  527,  [11  Pac.  179] ;  Stinson  v.  Carpenter,  78  Cal.  571, 
[21  Pac.  304] ;  Smith  v.  McDermott,  93  Cal.  421,  [29  Pac. 
34].) 

It  is  true  that  a  plaintiff  neglecting  to  file  a  sufficient 
undertaking  when  suit  is  commenced  incurs  the  danger  of 
having  his  action  dismissed  upon  the  motion  of  the  defendant 
for  such  failure,  but  when  such  motion  is  made  and  is  weU 
taken,  the  court  may,  nevertheless,  in  the  exercise  of  a  sound 
discretion,  having  jurisdiction  of  the  action,  permit  the  plain- 
tiff to  file  a  new  and  sufficient  undertaking.  The  under- 
taking provided  by  the  statute  to  be  given  runs  in  terms  in 
favor  of  a  defendant,  and  is  intended  to  secure  him  in  the  costs 
and  charges  of  the  action  which  may  ultimately  be  awarded 
him.  The  provision  is  for  his  sole  benefit  and  this  being  true, 
the  discretion  vested  in  the  court  of  permitting  plaintiff  to 
file  a  new  undertaking  which  will  afford  a  defendant  all 
the  protection  the  law  intends  should  be  exercised  to  effect 
that  end.  So  exercised,  it  will  permit  the  cause  to  be  tried 
on  its  merits,  which  the  law  favors,  instead  of  preventing  it, 
which  it  discountenances.     Especially  should  this  permission 
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be  granted  where  it  appears  that  a  party  in  good  faith  has 
•originally  endeavored  to  comply  with  the  statute  by  filing  an 
undertaking  when  the  suit  is  commenced.  This  the  plaintiff 
here  did.  We  do  not  discuss  the  matter  of  the  legal 
•sufSciency  of  the  undertaking  which  was  filed,  because  that 
point  is  not  involved  on  this  appeal.  But  assuming  that  it 
was  insuflBcient — or  void  as  the  trial  court  found — because 
executed  to  be  used  in  another  action,  still  the  circum- 
'Stances  under  which  it  was  used  in  the  present  action,  which 
disclose  that  it  was  with  the  express  consent  of  the  sureties 
who  were  admittedly  financially  responsible,  indicated  that 
counsel  for  plaintiff  was,  at  least,  acting  in  good  faith  under 
a  belief  that  the  undertaking  was  valid  when  he  filed  it.  It 
further  appeared  at  the  hearing  that  the  sureties  on  the  un- 
dertaking were  present  in  court  offering  to  justify.  One  of 
them,  the  only  one  who  testified,  offered  then  to  go  on  the 
undertaking,  and  it  is  to  be  inferred  that  the  other  who  had 
consented  to  be  bound  before  the  undertaking  was  filed  and 
was  present  in  court  to  justify,  would  have  been  equally 
willing,  and,  hence,  if  plaintiff's  application  had  been  granted, 
it  would  have  taken  but  a  short  time  to  have  prepared  a 
sufScient  undertaking  and  filed  it  then  and  there. 

Aside  from  the  fact,  however,  that  the  plaintiff  was 
ready,  able,  and  willing  to  then  furnish  a  good  and  sufficient 
undertaking,  it  further  appears  that  when  the  court 
ultimately  refused  to  permit  him  to  do  so,  and  dismissed 
the  action,  the  statute  of  limitations  had  run  against  plain- 
tiff's cause  of  action,  and  he  was  prevented  from  commencing 
a  new  suit.  The  result  of  the  action  of  the  court  was,  there- 
fore, to  defeat  the  assertion  of  any  meritorious  claim  for 
damages  which  plaintiff  might  have  had  against  the  defendant 

Under  these  circumstances  we  are  satisfied  that  the  appli- 
cation of  plaintiff  should  have  been  granted,  as  was  done  in 
the  case  of  Dixon  v.  Allen,  69  Cal.  527,  [11  Pac.  179],  where 
no  undertaking  had  been  filed  at  all,  and  on  motion  to  dis- 
miss the  trial  court  properly  allowed  plaintiff  to  file  one. 
And  this  court,  in  Smith  v.  McDermott,  93  Cal.  421,  [29  Pac. 
34],  makes  no  question  but  that  it  should  be  done,  where  it 
says:  "When  the  motion  to  dismiss  was  made  and  the  plain- 
tiff's attention  was  directly  called  to  the  matter  (the  in- 
sufficiency of  the  undertaking)   she  might  have  asked,  and 
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doubtless  would  have  obtained  leave,  to  file  an  undertaking 
in  due  form  as  required  by  the  statute." 

There  is  nothing  in  the  suggestion  in  respondent's  brief 
that  no  new  bond  was  presented  to  the  court.  Counsel  for 
respondent  offered  to  give  one  at  the  hearing,  and,  as  we  have 
said,  the  record  discloses  with  almost  a  certainty  that  he 
was  prepared  then  and  there  to  do  so.  This  was  the  very 
oifer  that  was  submitted  on  briefs  and  taken  under  advise- 
ment by  the  court,  and  it  was  not  fatal  to  the  claim  of  plain- 
tiff of  abuse  of  discretion  by  the  court  in  denying  it,  that 
he  did  not  actually  tender  an  executed  undertaking,  when 
the  court  had  under  consideration  the  very  matter  of  whether 
it  would  permit  him  to  do  so  or  not. 

The  judgment  of  the  trial  court  is  reversed,  with  directions 
to  set  aside  the  order  of  dismissal,  and  grant  leave  to  the 
plaintiff  to  file  an  undertaking  as  required  by  the  statute 
within  a  limited  time. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 


[S.  F.  No.  4641.     Department  Two.— May  28,  1908.] 

JOSEPH  M.  DORCY,  AppeUant,  v.  MARIA  BRODIS  et  al., 
Respondents. 

New  Trial — Motion  pob  Must  be  Peosecuted  Diugentlt. — A  motion 
for  a  new  trial  is  an  independent  proceeding  in  an  action,  in  which 
the  burden  of  acting  is  at  all  times  upon  the  moving  party,  and  it 
devolves  upon  him  to  proceed  with  diligence. 

Id. — Dismissal  fob  Want  of  Diligence — Discbetion. — A  mption  for  a 
new  trial  maj  be  dismissed  for  lack  of  due  diligence  in  its  prosecu- 
tion, and  the  determination  of  the  question  as  to  whether  there  has 
been  due  diligence  is  one  necessarily  largely  within  the  discretion 
of  the  trial  court. 

Id. — Delay  of  Foub  Months  in  Settling  Statement. — An  inexcusable 
delay  for  almost  four  months  in  having  a  proposed  statement  on 
motion  for  a  new  trial  heard  and  settled,  is  sufficient  to  warrant  the 
trial  court  in  finding  that  the  moving  party  had  not  proceeded  with 
due  diligence,  and  justifies  it  in  dismissing  the  motion. 

Id. — ^Fixing  Date  fob  Settlement  of  Statement. — The  right  of  the 
prevailing  party  to  have  a  motion  for  a  new  trial  dismissed  on 
CLin  Cal.— 48 
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account  of  the  failure  of  the  moving  party  to  prosecute  it  diligently 
by  having  the  statement  settled  could  not  be  affected  by  the  action 
of  the  court  of  its  own  motion  or  by  the  ex  parte  application  of 
the  moving  party  in  fixing  a  day  for  the  settlement. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Cruz  County  dismissing  a  motion  for  a  new  trial.  Lucas  P* 
Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  A.  Bowden,  Charles  M.  Cassin,  and  James  P.  Sex^ 
for  Appellant. 

James  Alva  Watt,  for  Respondents. 

LOEIGAN,  J. — This  is  an  appeal  by  plaintiff  from  an 
order  dismissing  his  motion  for  a  new  trial. 

The  action  was  brought  to  quiet  title  to  a  tract  of 
land  in  the  county  of  Santa  Cruz,  in  which  judgment 
was  rendered  in  favor  of  the  defendants  and  against  plain- 
tiff. Li  due  time  and  on  May  18,  1905,  plaintiff  gave 
notice  of  intention  to  move  for  a  new  trial.  Thereafter,  on 
June  1,  1905,  his  counsel  served  on  the  attorney  for  defend- 
ants what  purported  to  be  a  statement  in  support  of  said 
motion.  On  the  thirty-first  day  of  August  thereafter,  de- 
fendants prepared  and  served  upon  plaintiff  their  proposed 
amendments  to  such  statement,  subject  to  objections  inter- 
posed and  saved  therein  against  the  settlement  of  said  state- 
ment on  the  ground  that  it  was  a  mere  skeleton  statement^ 
inaccurate  and  incorrect  in  every  material  particular,  and 
that  it  was  sham  and  not  prepared  or  proposed  in  good  faith. 
Thereafter,  defendants  gave  notice  of  a  motion  to  dismisa 
plaintiff's  motion  for  a  new  trial  on  the  same  grounds  urged 
against  the  settlement  of  the  statement.  This  motion  came  on 
to  be  heard  on  September  9,  1905,  and  was  by  the  court  de- 
nied. Subsequently,  and  on  December  29,  1905,  defend- 
ants again  gave  notice  of  motion  to  dismiss  said  motion  for  a 
new  trial,  to  be  heard  January  2,  1906,  and  among  other 
grounds,  upon  the  ground  that  the  plaintiff  had  failed  to- 
prosecute  his  motion  for  a  new  trial  with  due  diligence. 
The  matter  was  presented  and  heard  upon  aflBdavits  of  the 
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respective  attorneys  in  the  action  and  the  proceedings  in  the 
cause,  and  after  due  consideration  was  granted  by  the  trial 
court,  and  plaintiff  appeals. 

It  is  insisted  by  the  appellant  that  the  court  abused  its 
discretion  in  granting  the  motion  to  dismiss. 

In  Galbraith  v.  Lowe,  142  Cal..296,  [75  Pac.  831],  it  is  said: 
"A  motion  for  a  new  trial  is  an  independent  proceeding  in 
an  action,  in  which  the  burden  of  acting  is  at  all  times  upon 
the  moving  party.  ...  It  is  the  moving  party  who  is  the 
actor  in  the  proceeding  and  who  is  seeking  the  settlement 
of  the  bill  of  exceptions  and  the  determination  of  the  motion 
for  a  new  trial,  and  it  devolves  upon  him  to  proceed  with 
diligence.  .  .  .  The  power  to  dismiss  a  motion  for  a  new  trial 
on  the  ground  that  the  same  has  not  been  prosecuted  with 
due  diligence  being  conceded,  the  determination  of  the 
question  as  to  whether  there  has  been  due  diligence  is  one 
necessarily  largely  within  the  discretion  of  the  trial  court." 
(See,  also,  Boygs  v.  Clark,  37  Cal.  236;  Hopkins  v.  Western 
Pacific  B.  B.  Co.,  44  Cal.  389.)  Applying  this  rule,  it  appears 
that  from  the  thirty-first  day  of  August,  1905,  when  the 
amendments  were  served,  up  to  the  hearing  of  the  last  motion 
to  dismiss  which  was  granted,  plaintiff  had  taken  no  action 
whatever  to  have  the  proposed  statement  heard  and  settled.  It 
is  true  that  in  his  affidavit  counsel  for  plaintiff  endeavors  to 
excuse  his  delay  upon  the  ground  that  he  understood  that 
there  was  an  arrangement  between  himself  and  the  attorney 
for  defendants  that  the  statement  would  be  taken  up  at  any 
time  agreeable  to  both  parties.  But  counsel  for  defendants, 
in  a  counter  affidavit,  deny  any  such  agreement  or  under- 
standing, and  these  conflicting  affidavits  were  the  only  evidence 
upon  that  subject.  The  court  was  of  the  opinion  that  in  this 
conflict  there  was  no  sufficient  showing  on  the  part  of  counsel 
for  plaintiff  excusing  his  delay  in  procuring  the  settlement  of 
the  statement  and  so  stated  in  disposing  of  the  motion.  The 
court  could  then  only  look,  as  it  did,  to  the  records  in  the  case 
which  did  not  show  any  stipulations  between  the  parties  ex- 
tending time  or  any  orders  of  court  having  that  effect.  From 
the  record  it  simply  appeared  that  practically  for  four  months 
after  the  statement  and  amendments  should  have  been  pre- 
sented for  settlement  nothing  was  done  by  counsel  for  plaintiff 
to  effect  that  end.    The  law  required  plaintiff  as  the  moving 


Digitized  by  VjOOQIC 


676  DoBCY  V.  Bbodis.  [153  CaL 

party  to  proceed  with  diligence  at  the  peril  of  having  his 
motion  for  a  new  trial  dismissed  and  an  inexcusable  inactivity 
for  almost  four  months  was  sufficient  to  warrant  the  trial  court 
in  finding  that  the  plaintiff  had  not  proceeded  with  due  dili- 
gence. Hence,  there  was  no  abuse  of  discretion  on  the  part  of 
the  court  in  dismissing  the  motion  for  a  new  trial  for  that 
reason. 

It  is  claimed  by  plaintiff  that  at  the  time  the  notice  was 
given  of  the  motion  to  dismiss,  the  court  had  already  fixed 
the  3d  of  January,  1906,  as  the  date  for  the  settling  of  the 
statement.  While  it  appears  from  the  aflSdavit  of  plaintiff 
that  the  court  had  fixed  that  date  for  the  settlement,  there  is 
nothing  to  show  that  the  order  fixing  it  was  made  prior  to 
the  filing  of  the  notice  of  the  motion  to  dismiss  the  motion 
for  a  new  trial,  or  that  that  time  was  fixed  by  consent  of 
the  parties.  In  the  absence  of  such  showing  no  presumption 
is  to  be  indulged  that  the  order  fixing  the  date  of  the  settle- 
ment was  made  prior  to  the  filing  of  the  notice  of  motion 
to  dismiss.  All  that  appears  is  that  there  was  a  day  fixed 
by  the  court  for  the  hearing  of  the  statement,  which  was 
subsequent  to  the  filing  of  the  notice  of  motion  to  dismiss 
and  the  date  fixed  for  hearing  such  motion.  The  right  of 
the  defendants  to  have  the  motion  for  a  new  trial  dismissed 
on  account  of  failure  to  prosecute  it  diligently  by  having 
the  statement  settled  could  not  be  affected  by  the  action  of 
the  court  of  its  own  volition  or  by  the  ex  parte  application 
of  the  attorney  for  the  plaintiff  in  fixing  a  day  for  the 
settlement.  If  there  was  inexcusable  delay  on  the  part  of 
plaintiff  the  defendants  had  a  right  to  move  to  dismiss  for 
that  reason,  and  the  action  of  the  court  in  fixing  a  day  for 
settlement  could  in  no  respect  interfere  with  that  right. 

The  order  appealed  from  is  affirmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[8.  P.  No.  4613.     Department  Two.— May  29,  1908.] 

CHABLES    T.    CASSIN,    Respondent,    v.    D.    W.    COLE, 

Appellant. 

Wat  of  Necessity — Cessation  or  Neckssitt — ^Dedication  op  Boad. — 
A  way  of  necessity  over  the  lands  of  a  grantor  arises  from  necessity 
alone  and  continues  only  while  the  necessity  exists.  After  the 
grantor  has  dedicated  over  his  lands  a  road  for  the  use  of  the 
grantee,  the  latter's  right  to  a  way  of  necessity  ceases,  notwith- 
standing the  road  so  established  is  less  convenient  than  the  way 
previously  used. 

Trespass  to  Land — ^Damages — Evidence. — In  an  action  to  recover  dam- 
ages for  trespass  to  land  evidence  of  the  plaintiff  to  the  effect  that 
by  reason  of  the  trespass  he  had  lost  the  growth  of  trees  for  two 
years  **and  was  damaged  in  the  sum  of  $100,"  is  sufficient  to  sustain 
a  judgment  for  the  plaintiff  in  that  amount.  If  the  defendant  ques- 
tioned the  soundness  of  the  plaintiff's  estimate  of  damages,  he 
should  have  inquired  upon  cross-examination  and  shown  the  reasons 
and  the  foundation  upon  which  the  estimate  rested. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Benito  County  and  from  an  order  refusing  a  new  trial.  M. 
T.  Dooling,  Judge. 

The  facts  ai-e  stated  in  the  opinion  of  the  court 

H.  C.  'Wyckoflf,  for  Appellant. 

C.  M.  Cassin,  and  Briggs  &  Hudner,  for  Respondent. 

HENSHAW,  J. — ^This  action  was  for  an  injunction  to 
restrain  defendant  from  alleged  repeated  acts  of  trespass 
upon  plaintiff's  land  in  driving  and  traveling  across  it.  Dam- 
ages were  sought  in  the  sum  of  one  hundred  dollars.  Defend- 
ant  asserted  an  easement  and  right  of  way  across  plaintiff's 
land,  and  the  existence  of  this  right  of  way  is  the  principal 
matter  in  controversy  between  the  parties.  After  trial  the 
court  gave  judgment  for  plaintiff  as  prayed  for.  The  find- 
ings, which  are  supported  by  the  evidence,  though  as  to  cer- 
tain matters  the  evidence  is  conflicting,  were  to  the  effect 
that  the  defendant  purchased  a  farm  of  325  acres  from  Jesse 
D.  Carr,  who  was  the  owner  of  a  very  large  tract  of  land. 
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at  that  time  undivided.  Defendant's  land  did  not  touch 
upon  any  public  street.  He  explained  this  to  Carr,  who 
replied  that  he  would  give  defendant  an  outlet.  Defendant 
wanted  Carr  to  include  a  right  of  way  for  a  road  in  the  deed, 
but  Carr  declined  to  do  so,  stating  that  he  could  not  tell  where 
the  road  designed  for  the  land  bought  by  appellant  would 
be  until  the  whole  tract  had  been  surveyed  and  subdivided. 
He  told  appellant,  however,  that  he  proposed  to  make  a  way 
out  for  everybody  and  that  every  piece  of  land  he  sold 
should  have  a  way  to  a  road.  Meanwhile  he  gave  appellant 
permission  to  travel  over  his  land  until  it  was  subdivided. 
Appellant  was  to  travel  where  anybody  was  traveling  on 
the  ranch,  so  long  as  he  did  not  interfere  with  the  farming 
business.  At  no  time  did  Carr  tell  appellant  that  he  should 
have  a  right  of  way  over  any  particular  part  of  the  land, 
but  only  that  he  should  travel  as  other  people  traveled  over 
the  ranch.  Entering  the  ranch  by  a  gate,  people  traveled 
about  as  they  chose,  sometimes  following  one  track  and 
sometimes  another.  This  they  did,  without  express  permis- 
sion, but  nobody  objected  so  long  as  the  gates  were  closed. 
Appellant  in  traveling  across  the  lands  of  Carr  traversed 
lands  subsequently  purchased  by  this  plaintiff.  No  objection 
was  made  to  appellant's  doing  this  while  the  land  was  used 
for  farming  purposes.  In  fact  the  respondent  informed  ap- 
pellant that  he  could  continue  using  the  road  until  respond- 
ent devoted  the  land  to  other  purposes  than  farming.  Some 
years  after,  Carr*s  land  was  finally  subdivided  and  a  road 
laid  out  through  the  ranch  along  appellant's  south  line, 
which  would  give  him  access  to  the  county  road  without 
traversing  the  land  of  any  other  person.  But  appellant  con- 
tinued to  travel  by  the  old  route  under  this  license  from 
respondent,  as  it  was  more  direct  and  convenient  for  his 
purposes,  and  some  little  labor  and  expense  would  be  neces- 
sary in  making  the  road  dedicated  by  Carr  suitable  for 
travel.  So  things  continued,  appellant  still  driving  with  the 
respondent's  permission  over  the  latter's  land  until  respond- 
ent desired  to  plant  the  land  to  orchard  trees,  when  he 
requested  appellant  to  cease  traveling  over  it  Appellant 
refused  to  do  so,  and  here  asserts  his  right  to  the  old  road 
by  prescription  and  as  a  road  of  necessity.  The  findings  of 
the  court,  supported  by  the  evidence,  are  destructive  of  the 
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Appellant's  contention  of  prescriptive  right.  It  is  made  to 
appear  that  the  road  which  he  traveled  was  used  permissively 
until  such  time  as  his  grantor  should  delimit  and  dedicate  a 
permanent  road  for  his  purposes.  After  this  was  done  ap- 
pellant's continued  use  of  the  old  road  was  still,  as  found  by 
the  court,  under  revocable  permission  given  by  respondent. 

The  facts  so  found  render  unnecessary  any  consideration 
of  the  law  governing  rights  of  way  by  prescription,  and  as 
little  force  can  be  accorded  appellant's  contention  that  he 
acquired  a  perpetual  right  over  the  old  way  by  necessity. 
It  was  shown  that  he  was  allowed  to  travel  over  any  part  of 
the  ranch  until  such  time  as  a  specific  road  was  described 
and  dedicated  to  his  use.  A  way  of  necessity  arises  from 
necessity  alone  and  continues  only  while  the  necessity  exists. 
Unquestionably  appellant  had  a  way  of  necessity  across  his 
grantor's  ranch  until  a  road  was  dedicated  to  his  use,  but 
when  that  was  done  his  right  to  a  way  of  necessity  ceased,  and 
it  matters  not  that  the  old  road  was  more  convenient  for  his 
purposes.  When  it  ceased  to  be  indispensable  the  right 
ceased.  {Kripp  v.  Curtis,  71  Cal.  65,  [11  Pac.  879] ;  Carey 
V.  Rae,  58  Cal.  163 ;  Blum  v.  Weston,  102  Cal.  369,  [41  Am. 
St.  Rep.  188,  36  Pac.  778].) 

Upon  the  question  of  damages  plaintiflP  testified  as  follows: 
^'I  did  not  put  in  the  orchard  on  account  of  his  traveling 
through  there.  I  did  not  want  an  orchard  where  a  man  was 
going  through  it.  I  lost  the  growth  of  the  trees  for  two 
years  and  was  damaged  in  the  sum  of  one  hundred  dollars. 
I  don't  know  whether  it  is  easy  to  get  at  damages  of  this 
kind."  Upon  this  appellant  contends  that  the  damages 
awarded  were  because  of  the  loss  of  the  growth  of  the  trees 
for  two  years,  and  insists  that  damages  upon  this  account  are 
not  allowable  in  an  action  such  as  this.  {Dorsey  v.  Manlove, 
14  Cal.  553 ;  Chicago  v.  Huenerbein,  85  111.  594,  [28  Am.  Rep. 
626].)  If  this  were  the  only  legitimate  and  possible  con- 
struction which  could  be  put  upon  plaintiff's  evidence  above 
quoted,  much  force  would  attach  to  appellant's  contention. 
But  it  is  equally  open  to  the  construction  that  plaintiff  meant 
that  he  lost  the  growth  of  the  trees  for  two  years,  and  in 
addition  was  damaged  in  the  sum  of  one  hundred  dollars. 
So  construed,  it  was  the  duty  of  appellant's  counsel,  if  they 
questioned  the  soundness  of  this  estimate  of  damages,  to  have 
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inquired  upon  the  cross-examination  and  shown  the  reasons 
and  the  foundation  upon  which  the  estimate  rested.  {Razzo 
V.  Varni,  81  Cal.  289,  [22  Pac.  848].)  Failing  to  do  this, 
the  evidence  of  plaintiff  is  sufficient  to  support  the  judg- 
ment rendered. 

The  alleged  errors  of  the  court  in  ruling  upo^  the  evidence 
and  in  overruling  appellant's  demurrer  to  plaintiff's  second 
amended  complaint  do  not  call  for  special  consideration.  The 
evidence  which  the  court  admitted  was  pertinent  and  proper, 
and  its  decision  overruling  the  demurrer  was  sound.  The 
tsomplaint  was  in  the  usual  and  sufficient  form  for  an  in- 
junction to  prevent  future  trespasses  and  for  the  award  of 
damages  for  trespasses  already  committed.  {Hughes  v.  Dun^ 
lap,  91  Cal.  390,  [27  Pac.  642] ;  Jacob  v.  Lorem,  98  CaL  332, 
[33  Pac.  119].) 

The  judgment  and  order  appealed  from  are  affirmed. 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 

A  petition  for  a  hearing  in  Bank  having  been  filed  the 
following  opinion  in  Bank  was  rendered  thereon  on  June 
25,  1908. 

THE  COURT.— Rehearing  denied.  The  judgment  is  not 
susceptible  of  the  construction  sought  to  be  placed  upon  it 
by  appellant.  It  does  not  limit  his  right  to  travel  on  Aro- 
mitas  Avenue  to  one  direction  only. 


[8.  F.  No.  4667.     Department  Two.— May  29,  1908.] 

HOME  AND  FARM  COMPANY  OP  CALIFORNIA, 

Respondent,  v.  M.  T.  FREITAS,  Appellant. 

BEFOBlf ATIOM  OF  DEEI>— MUTUALITY  OF  MISTAKE  AS  TO  DBSCBIPTION  OF 

Land — Sufficiency  of  Prooj' — Conflict. — In  an  action  to  reform 
a  deed  for  mutuality  of  mistake  as  to  the  description  of  the  land, 
caused  by  the  mistake  of  a  draughtsman  carried  into  the  deed,  giv- 
ing the  defendant  about  sixteen  acres  more  land  than  was  contem- 
plated by  the  parties,  although  the  proof  of  the  mistake  and  its 
mutuality  must  be  clear  and  convincing,  yet  a  mere  conflict  in 
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the  evidence,  does  not  necessitate  a  denial  of  the  relief,  bnt  the 
court's  finding  of  the  mistake  and  its  mutuality,  upon  conflicting 
evidence,  if  well  supported  by  sufficient  evidence,  will  not  be  dis- 
turbed, notwithstanding  the  denial  of  the  mistake  by  the  defend- 
ant, who  is  seeking  to  hold  more  than  he  is  justly  entitled  to. 

Id. — Erboneous  Diiscription  by  Metes  and  Bounds — Excess  of  Acre- 
AflB — Specific  and  Different  Valuations. — Though  a  description 
of  land  in  a  deed  by  metes  and  bounds  conveys  the  legal  title  to  all 
the  land  included  therein,  yet  a  court  of  equity  is  not  precluded 
from  reforming  the  deed  so  as  to  express  the  true  intent  of  the 
parties,  where  there  is  an  excess  of  acreage,  and  it  is  clearly  shown, 
throughout,  that  the  tracts  and  parcels  of  the  land  were  not  valued 
as  a  whole,  but  were  specifically  and  differently  valued  in  acreage 
valuation  in  accordance  with  the  quality  and  location  of  the  land. 

Id^ — Segbegation  or  Land  Erroneously  Conveyed  —  Pleading  and 
Proof. — Where  the  specific  tract  of  land  decreed  to  have  been  erron- 
eously conveyed  is  supported  by  the  complaint  showing  just  what 
the  error  in  the  deed  was,  and  the  exact  description  of  the  land 
erroneously  conveyed,  and  by  the  evidence  clearly  showing  the 
specific  acreage  and  its  situs,  as  pleaded,  the  court  properly  decreed 
the  reformation  of  the  deed  in  relation  thereto. 

Id. — Demand  for  Correction  of  Deed  before  Suit. — A  sufficient  de- 
mand for  the  correction  of  the  deed  before  suit,  is  shown  by  a 
request  for  a  correction  deed,  reconveying  the  property,  made  by 
the  engineer  and  surveyor  of  the  plaintiff  upon  the  defendant,  and 
its  refusal  by  him,  upon  the  ground  that  no  mistake  had  been  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
County  and  from  an  order  denying  a  new  trial.  Thomas 
J.  Lennon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  W.  Cochrane,  and  James  C.  Sims,  for  Appellant 

William  Singer,  Jr.,  and  Guy  Sharp,  for  Respondent. 

HENSHAW,  J. — This  action  was  brought  to  correct  and 
reform  a  deed  to  certain  lands  situate  in  the  county  of 
Marin,  upon  the  ground  of  a  mutual  mistake  of  the  parties, 
whereby  some  sixteen  acres  of  land  more  than  contemplated 
by  the  parties  were  conveyed  by  erroneous  description. 
Judgment  passed  for  plaintiff  and  from  that  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial  defendant 
appeals. 
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His  principal  contention  upon  the  appeal  is  that  the  mis- 
take was  not  mutual,  that  whatever  may  have  been  in  the 
mind  of  the  grantor,  as  to  himself,  the  grantee,  he  received 
only  such  land  as  he  understood  he  was  to  receive. 

PlaintiflP  most  satisfactorily  established  the  following  facts, 
many  of  them  from  the  mouth  of  defendant  himself,  others 
undisputed  by  him:  Defendant  had  negotiated  with  Mr. 
Chatfield,  a  real  estate  agent,  for  the  purchase  of  certain  of 
plaintiff's  lands.  The  negotiations  resulted  in  an  agree- 
ment for  the  purchase  and  sale  of  the  following  lands,  at 
the  prices  given : 

140.25  acres,  lot  11,  division  B,  at  $54  per  acre $7,573.50 

30  acres,  hill  land,  division  B,  at  $12  per  acre 360.00 

60  acres,  lot  12,  division  C,  at  $12  per  acre 720.00 

Total    $8,653.50 

After  this  agreement  had  been  entered  into  it  was  dis- 
covered by  Mr.  Chatfield  that  there  had  been  sold  to  other 
persons  part  of  the  thirty-acre  tract  of  hill  land  in  division 
B,  which  reduced  the  acreage  of  that  tract  about  half.  Then, 
in  order  to  make  up  the  171  acres  in  division  B  which  Mr. 
Freitas  desired,  the  surveyor  was  instructed  to  take  an 
equivalent  quantity  of  adjoining  lands  in  division  B.  This 
he  did,  but  in  so  doing  it  was  necessary  to  substitute  for  the 
fifteen  or  sixteen  acres  of  hill  land  at  $12  per  acre  an  equal 
amount  of  level  reclaimed  land  valued  at  $54  per  acre. 
Plaintiff  then  caused  its  deed  to  be  prepared  upon  March 
31st,  conveying  to  defendant: 

156.71  acres  at  $54,  division  B $8,462.34 

14.29  acres  at  $12,  division  B 171.48 

60.00  acres  at  $12,  division  C 720.00 

Total    $9,353.82 

While  under  the  deed  thus  tendered  defendant  Freitas  was 
to  have  received  the  exact  amount  of  acreage  provided  for 
by  his  contract  with  Mr.  Chatfield,  the  cost  of  the  land,  by 
reason  of  the  substitution  of  fifteen  acres  of  reclaimed  land 
for  the  hill  land  was  $700.32  more  than  the  purchase  price 
originally  agreed  upon.  Upon  this  Mr.  Freitas  refused  to 
accept  the  deed  and  pay  the  money,  demanding  title  to  the 
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land  for  which  he  had  originally  contracted.  Plaintiff  ex- 
plained its  inability  to  make  conveyance  because  of  the  sale 
of  fifteen  acres  of  the  hill  land,  and  offered  to  restore  the 
deposit  paid  by  Freitas,  which  he  refused  to  accept. 
Eventually,  and  at  Mr.  Freitas's  demand,  the  matter  was 
adjusted.  In  Mr.  Freitas's  own  language,  ''I  got  to  thinking 
the  matter  over,  and  I  says,  'You  got  fifty-five  acres  of  land 
there  adjoining  lot  12,  division  C ;  if  you  would  sell  me  that 
land  for  twelve  dollars  per  acre,  just  as  I  paid  for  the  sixty 
acres  adjoining,  I  would  take  that  extra  land  of  that  survey 
and  pay  you  the  price,  and  I  don't  want  any  more  difficulty 
about  the  surveys.'  .  .  .  Mr.  Perkins  requested  me  to  wait  a 
few  minutes;  that  he  would  communicate  with  Mr.  Mills 
again.  I  did  so,  and  his  reply  was  that  Mr.  Mills  refused  to 
sign  such  an  agreement,  and  then  I  told  Mr.  Sims  I  wanted 
him  to  file  a  complaint  compelling  those  people  to  live  up  to 
their  agreement.  .  .  .  The  next  day  Mr.  Sims  telephoned 
me  that  he  had  a  message  from  Mr.  Mills  stating  that  rather 
than  go  to  law  he  would  let  me  have  this  land  as  it  was  sur- 
veyed off  by  Mr.  Lepoids,  and  the  sixty  acres,  and  fifty-five 
acres  of  lots  12  and  13,  division  C,  for  the  lump  sum  of  ten 
thousand  and  thirteen  dollars  and  some  odd  cents,  according 
to  the  proposition  which  I  made  to  Mr.  Perkins.  He  wanted 
to  know  if  it  was  satisfactory  to  me.  I  said,  'Yes,  go  ahead 
and  have  deeds  made  to  that  effect.' "  It  thus  appears  from 
the  defendant's  testimony  that  he  agreed  to  take  the  following 
land  at  the  following  prices : 

156.71  acres,  division  B,  at  $54  per  acre $8,462.34 

14.29  acres,  division  B,  at  $12  per  acre 171.48 

60.00  acres,  division  C,  at  $12  per  acre 720.00 

55.00  acres,  division  C,  at  $12  per  acre 660.00 

286.00  '  Total $10,013.82 

In  accordance  with  this  agreement  a  deed  was  prepared 
and  executed  by  the  Home  and  Farm  Company  to  Freitas, 
which  was  accepted  by  him.  In  the  map,  however,  which  was 
used,  and  which  was  supposed  accurately  to  follow  the  sur- 
vey by  Mr.  Lepoids,  plaintiff's  engineer,  a  false  line  had  been 
drawn,  not  in  accordance  with  the  surveyor's  notes.  The 
description  in  the  deed  followed  the  boundaries  as  shown  upon 
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the  map,  and  in  so  doing  included  some  fifteen  or  sixteen 
acres  more  than  were  called  for  by  the  true  survey — ^more 
than  286  acres  actually  purchased  by  defendant  This  error 
in  delineating  the  course,  lines,  and  distances  of  the  survey 
upon  the  map  is  clearly  shown  and  established  by  a  com- 
parison between  the  field-notes  and  the  map,  and  by  the  testi- 
mony of  Mr.  Gibbs  who  actually  drew  the  map.  The  result 
was  that  in  division  B,  of  which  division  under  his  deed 
Freitas  was  to  take  156.71  acres  at  $54  an  acre,  and  14.29 
acres  at  $12  an  acre,  there  was  an  excess  over  this  amount  of 
land  of  fifteen  or  sixteen  acres.  This  is  admitted  by  appellant. 
The  location  of  the  faulty  line  is  shown  also  by  the  evidence, 
and  thus  is  established  the  siUis  of  the  excess  acreage.  This 
error  was  soon  discovered  by  plaintiff,  and  it  prepared  and 
presented  to  Mr.  Freitas  a  deed  for  his  execution,  reconvey- 
ing  this  excess  land  so  by  mistake  conveyed  to  him.  Mr. 
Lepoids,  the  engineer  of  plaintiff,  saw  Mr.  Freitas  and  ex- 
plained to  him  the  mistake.  He  was  referred  by  Mr.  Freitas 
to  Mr.  Sims,  his  attorney.  Mr.  Lepoids  with  his  map  and 
deed  went  to  Mr.  Sims,  explained  the  matter  and  offered  the 
correction  deed.  The  defendant's  answer  does  not  deny  that 
he  refused  to  correct  the  mistake,  but  expressly  alleges  that 
no  mistake  was  made. 

That  the  statement  above  given  establishes  a  clear  case  of 
mistake  is  at  once  apparent.  The  only  question  upon  this 
point  is  whether  there  was  such  mutuality  in  the  mistake  as 
to  authorize  a  court  of  equity  to  correct  it.  But  in  this  con- 
nection it  is  to  be  remembered,  as  was  said  by  this  court  in 
Sullivan  v.  Moorhead,  99  Cal.  157,  [33  Pac.  796],  that  while 
to  justify  a  court  of  equity  in  decreeing  the  reformation 
of  a  written  instrument  on  the  ground  of  mistake,  the  proof 
of  the  mistake  must  be  clear,  convincing  and  satisfactory  to 
the  court,  "yet  a  mere  conflict  of  testiniony  as  to  the  mistake 
does  not  necessitate  a  denial  of  the  relief  {Hutchinson  v. 
Ainsworth,  73  Cal.  452,  [2  Am.  St.  Rep.  823,  15  Pac.  82] ; 
Wilson  V.  Monarity,  88  Cal.  211,  [26  Pac.  85]),  and  the 
decision  of  the  trial  court  upon  such  conflict  of  evidence  is 
conclusive  upon  this  court."  The  most  that  can  be  said  for 
Freitas's  position,  which  is  to  the  effect  that  no  mistake  was 
made  and  that  he  "paid  the  balance  of  that  $700.32  for  the 
extra  acreage  they  claimed  was  on  lot  11,  division  B,*'  is  that 
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it  is  against  the  weight  of  evidence.  Plaintiff  was  not  claim- 
ing extra  acreage  in  division  B.  It  was  asking  for  the  sub- 
stitution of  an  equivalent  acreage  of  greater  value.  It  is  a 
mere  coincidence  that  this  substituted  acreage  amounted  to 
about  fifteen  acres,  while  the  deed  actually  made  conveyed 
about  fifteen  acres  excess.  It  is  shown  throughout  that  the 
tracts,  pieces,  and  parcels  of  land  were  not  valued  as  a  whole, 
but  were  specifically  and  differently  valued  in  acreage  valua- 
tions in  accordance  with  the  quality  and  location  of  the  land. 
Mr.  Preitas*s  own  testimony  is  that  it  was  agreed  that  he  was 
to  have  the  land  "as  it  was  surveyed  off  by  Mr.  Lepoids." 
Mr.  Lepoids's  survey  was  correct  The  error  that  occurred 
originated  in  the  draughtsman's  mistake  which  was  carried 
into  the  deed.  As  shown  by  the  transaction,  Mr.  Freitas 
had  never  sought  for  nor  contracted  for  more  than  171  acres  in 
division  B,  and  yet  he  is  seeking  to  hold  sixteen  acres  more 
than  it  was  ever  in  contemplation  that  he  should  purchase. 
In  emphasizing  the  fact  that  the  defendant  obtained  more 
than  the  exact  acreage  which  he  had  contracted  to  purchase, 
we  are  not  unmindful  of  the  principle  that  a  description  of 
land  in  a  deed  by  metes  and  bounds  conveys  the  legal  title 
to  all  of  the  land  embraced  within  such  boundaries,  regardless 
of  the  acreage  which  may  be  specified  in  the  deed,  but  never- 
theless it  is  true  that  such  a  description  does  not  preclude  a 
court  of  equity  from  reforming  such  a  deed  so  as  to  express 
the  true  intent  of  the  parties.  (20  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  826 ;  Kochcr  v.  Hay  ford,  59  Cal.  316 ;  Stevens 
V.  Holman,  112  Cal.  345,  [53  Am.  St.  Rep.  216,  44  Pac.  670] ; 
Capelli  V.  Dmdcro,  123  Cal.  324,  [55  Pac.  1057].)  The 
court's  finding  of  the  mistake  and  of  its  mutuality  is  well 
supported  and  will  not  be  disturbed.  Where  a  defendant  in 
such  an  action  is  seeking  to  hold  more  than  he  is  justly  en- 
titled to,  and  where  the  very  issue  in  the  action  is  the 
mutuality  of  the  mistake,  the  trial  court  is  compelled  to  de- 
cide upon  conflicting  evidence,  and  if  a  mere  denial  of  the 
defendant  that  he  was  mistaken  is  to  suffice,  it  must  result 
in  every  case  that  where  such  denial  is  made  the  plaintiff 
must  fail  of  relief.  Such,  as  has  been  above  shown,  however, 
is  not  the  law. 

As  to  the  further  propositions  advanced  by  defendant — 
the  one  that  a  demand  for  reformation  was  necessary  before 
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action  commenced  {Black  v.  Stone,  33  Ala.  327;  Brainerd  v. 
Arnold f  27  Conn.  617),  it  is  sufficient  to  say,  as  pointed  out 
above,  that  a  request  for  a  correction  deed  reconveying  the^ 
property  was  made  by  the  engineer  and  surveyor  of  plaintiff 
upon  defendant,  by  defendant  referred  to  his  attorney,  and 
by  both  refused,  as  appears  by  the  answer,  upon  the  ground 
that  no  mistake  had  been  made.  As  to  the  final  proposition 
advanced,  that  the  court  in  reforming  and  correcting  the  deed 
erred  in  segregating  the  specific  tract  of  land  which  it  de- 
creed had  been  erroneously  conveyed,  it  is  made  apparent  by 
the  pleading  just  what  the  error  in  the  deed  was  and  the 
exact  description  of  the  land  erroneously  conveyed.  These 
allegations  of  the  complaint  are  abundantly  supported  by 
the  evidence,  so  that  the  specific  acreage  and  its  situs  were* 
clearly  shown.  It  was  this  acreage  as  to  which  the  court 
decreed  a  reformation  of  the  deed. 

The  judgment  and  order  appealed  from  are,  therefor^ 
affirmed. 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 


[L.  A.  No.  I960.     In  Bank.— June  3,  1908.] 

SUSIE  G.  COUTS,  and  JOHN  COUTS,  Respondents,  v. 
CAROLINA  M.  WINSTON,  and  JOHN  B.  WINSTON, 
Appellants. 

Action  to  Bidihc  raoic  Deed  Intended  as  Mobtgaok— Pasol  Evi- 

DENGS — SCJinCIBNOT  OF  PEOOF — CONrUCT— REVIEW  UPON  APPEAL. — 

In  an  action  to  redeem  from  a  deed  absolute  upon  its  face  aUeged 
to  have  been  intended  as  a  mortgage,  parol  evidence  ia  admissible 
to  prove  such  intention.  Although  the  rule  is  that  such  evidence 
must  be  dear  and  convincing  to  change  the  character  of  the  deed, 
yet,  whether  the  evidence  offered  is  clear  and  convincing,  is  a  ques- 
tion for  the  trial  court;  and  where  the  plaintiffs'  evidence  was  suf- 
Hw-nWy  clear  and  convincing  to  satisfy  that  court,  notwithstanding 
conflicting  evidence  to  the  contrary  by  numerous  unimpeached  wit- 
nesses for  the  defendants,  its  decision  in  favor  of  the  plaintiffs  iff 
not  subject  to  review  upon  appeal. 
Id. — MoETOAQE  Indebtedness — Application  for  Loan — ^Bequest  Acced- 
ed to— Implied  Pbomise. — An  indebtedness  is  essential  to  a  mort- 
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gage,  and  where  it  appears  that  application  had  been  made  for  a  loan 
from  defendants  by  the  plaintiffs,  and  the  defendants  acceded  to  the 
request,  and  the  deed  was  intended  to  secure  the  same,  it  cannot 
be  urged  that  there  was  no  direct  evidence  of  a  promise  by  plaintiffs 
to  repay  the  loan,  as  such  promise  is  implied  in  fact  as  well  as- 
in  law. 
Id. — ^LxASE — ^Rental  Equivalent  to  Interest — Loan  from  Sister  to- 
Pay  Mortoaos  and  Other  Debts — Promise  or  Quitclaim. — ^Where 
the  loan  was  from  plaintiff's  sister  to  pay  a  mortgage  on  home 
property  and  other  debts,  and  the  transaction  was  in  the  form  of 
a  deed,  and  a  lease  for  a  year  at  a  rental  equivalent  to  interest,, 
and  a  promise  to  reconvey  if  the  principal  loan  was  repaid  within 
the  year,  and  a  promise  of  a  quitclaim  by  plaintiffs,  if  unable  to- 
pay,  the  intention  being  to  avoid  foreclosure  proceedings,  the  prom- 
ise to  quitclaim  shows  an  intention  of  plaintiffs  to  retain  an  equity 
which  would  not  be  lost  by  the  mere  failure  to  repay  the  loan  within* 
the  time  specified  in  the  lease;  and  the  court  properly  held  that, 
the  transaction  was  in  effect  a  mortgage  to  secure,  the  loan,  and 
that  plaintiffs  were  entitled  to  redeem  therefrom  after  the  expira- 
tion of  the  lease. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San* 
Diego  County  and  from  an  order  denying  a  new  trial.  N.  H- 
Conklin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Daney  &  Lewis,  Bicknell,  Gibson,  Trask,  Dunn  &  Crutcher,. 
and  Edward  E.  Bacon,  for  Appellants. 

There  being  no  debt,  and  no  promise  to  repay  the  money,, 
there  was  no  mortgage.  {Henley  v.  Hotaling,  41  Cal.  28; 
Ahem  v.  McCarthy,  107  Cal.  382,  386,  40  Pac.  482;  3  Pome- 
roy's  Equity  Jurisprudence,  p.  1196.)  The  evidence  falls  short 
of  the  proof  which  the  law  requires,  and  the  appellate  court 
is  bound  by  the  rule.  (Sheehan  v.  Sullivan,  126  Cal.  189, 194,. 
58  Pac.  543,  and  cases  cited.) 

Steams  &  Sweet,  for  Respondents. 

The  findings  must  be  sustained,  if  there  is  any  evidence  for- 
plaintiffs  to  support  them  regardless  of  defendants'  testimony. 
(Heinlen  v.  EeUbron,  97  Cal.  101,  31  Pac.  838 ;  Chicago  Bridge 
Co.  V.  Sacramento  Transp.  Co.,  123  Cal.  178,  55  Pac.  780;. 
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Fox  V.  Oakland  Consolidated  8t  By.  Co.,  118  Cal.  58,  62  Am. 
St.  Rep.  216,  50  Pac.  25;  Fai^isr  v.  Orose,  42  Cal.  169.)  The 
court  was  justified  in  finding  the  existence  of  a  debt  and 
security  therefor  without  regard  to  the  form  of  the  trans- 
action. {Montgomei^  v.  Sped,  55  Cal.  352;  Sears  v.  Dixon, 
33  Cal.  326 ;  Hickox  v.  Lowe,  10  Cal.  197 ;  Farmer  v.  Grose,  42 
Cal.  169  ;Husheon  v.  Husheon,  71  Cal.  407,  12  Pac.  410;  Locke 
V.  Moulton,  96  Cal.  21,  30  Pac.  957;  Banta  v.  Wise,  135  CaL 
277,  67  Pac.  129.) 

SLOSS,  J.— In  1902  the  plaintifl!s  executed  and  delivered  to 
the  defendant  Carolina  M.  Winston  a  deed  of  certain  real 
property  in  San  Diego  County.  This  action  was  brought  to 
have  that  deed  declared  a  mortgage,  and  to  redeem  the  land. 
The  defendants  answered,  denying  that  the  instrument  was 
intended  as  a  mortgage,  and  filed  a  cross-complaint  praying 
judgment  for  possession  of  the  premises.  Upon  a  trial,  the 
findings  were  in  favor  of  the  plaintiffs,  and  they  had  judg- 
ment granting  them  the  right  to  redeem.  Appeals  are  taken 
from  the  judgment  and  from  an  order  denying  the  defend- 
ants' motion  for  a  new  trial. 

The  only  contention  made  by  appellants  is  that  the  evidence 
was  insufficient  to  justify  the  finding  of  the  court  that  the 
deed  from  plaintiffs  to  Carolina  M.  Winston  was  intended 
to  be,  and  in  fact  was,  a  mortgage. 

It  is  no  doubt  the  law,  as  repeatedly  declared  m  our  de- 
cisions, that  clear  and  convincing  evidence  is  required  to 
justify  a  court  in  finding  that  a  deed  which  purports  to 
convey  the  title  to  land  in  fee  simple  was  intended  to  be  a 
mortgage.  "That  a  deed  purporting  on  its  face  to  convey  the 
title  absolutely  may  be  shown  by  parol  evidence  to  be  some- 
thing else — ^namely,  a  mortgage — ^is  a  striking  exception  to  the 
general  rule,  and  it  has  been  universally  held  that  the 
character  of  the  instrument  cannot  thus  be  changed  except 
upon  clear  and  convincing  evidence.''  {Woods  v.  Jensen,  130 
Cal.  201,  203,  [62  Pac.  473] ;  see,  also,  Mahoney  v.  Bostwick, 
96  Cal.  53,  [31  Am.  St.  Rep.  175,  30  Pac.  1020] ;  Sherman  v. 
Sandell,  106  Cal.  373,  [39  Pac.  797] ;  Ahern  v.  McCarthy, 
107  Cal.  382,  [40  Pac.  482] ;  Sheehan  v.  Sullivan,  126  Cal. 
189,  [58  Pac.  543] ;  Emery  v.  Lowe,  140  Cal.  379,  [73  Pac. 
981].)     But  whether  or  not  the  evidence  offered  to  change 
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the  ostensible  character  of  the  instrument  is  clear  and  con- 
vincing is  a  question  for  the  trial  court.  (Brison  v.  Brison, 
90  Cal.  323,  334,  [27  Pac.  186] ;  MaJioney  v.  Bostunck,  96 
Cal.  53,  [31  Am.  St.  Rep.  175,  30  Pac.  1020].)  In  such  cases, 
as  in  others,  the  determination  of  that  court  in  favor  of  either 
party  upon  conflicting  or  contradictory  evidence  is  not  open 
to  review  in  this  court.  {Sherman  v.  Sandell,  106  Cal.  373, 
[39  Pac.  797].)  If,  therefore,  the  evidence  offered  by  plain- 
tiffs, taken  by  itself,  was  sufficiently  "clear,  satisfactory  and 
convincing'*  to  satisfy  the  trial  court  that  the  deed  was  in 
fact  a  mortgage,  the  finding  made  cannot  be  overthrown 
merely  because  numerous  witnesses,  whose  character  is  not 
impeached,  gave  positive  testimony  to  the  contrary  effect. 
As  was  said  in  WacUeigh  v.  Phelps,  149  Cal.  627,  637,  [87 
Pac.  93],  the  appellate  court  "will  not  disturb  the  finding  of 
the  trial  court  to  the  effect  that  the  deed  is  a  mortgage, 
where  there  is  substantial  evidence  warranting  a  clear  and 
satisfactory  conviction  to  that  effect  All  questions  as  to 
preponderance  and  conflict  of  evidence  are  for  the  trial  court." 

Beading  the  record  in  the  light  of  these  rules,  we  cannot 
say  that  the  finding  declaring  the  deed  in  question  to  be  a 
mortgage  was  without  sufficient  support  in  the  evidence. 

The  land  in  controversy  is  a  tract  of  233  acres,  the  greater 
part  of  which  is  farming  land.  The  plaintiff  John  F.  Couts 
had  resided  on  the  property  for  a  number  of  years.  The 
defendant  Carolina  M.  Winston  is  his  sister.  In  1898,  John  F. 
Couts  and  his  wife,  the  co-plaintiff,  executed  a  mortgage 
of  the  property  to  the  German  American  Savings  Bank  to 
secure  a  loan  of  fifteen  hundred  dollars.  In  1902  the  bank 
commenced  suit  to  foreclose  its  mortgage.  Couts  testified 
that,  while  this  suit  was  pending,  he  wrote  to  John  B.  Win- 
ston, the  husband  of  his  sister  Carolina,  asking  him  for  help 
and  offering  to  secure  him  with  a  deed  if  he  would  loan  the 
money  required  to  pay  the  mortgage.  Winston  replied  in  a 
letter  in  which  he  said,  among  other  things,  '*If  you  care  to 
accept,  on  the  proposition  to  deed  over  the  property  as  you 
suggested,  I  can  offer  you  two  thousand  dollars."  Couts  then 
went  to  Los  Angeles,  the  home  of  the  Winstons,  to  close  the 
matter  up.  He  told  Mr.  Winston,  as  he  testifies,  that  "it  was 
very  nice  of  him  to  help  me,  if  he  was  going  to  lend  that 
money  I  would  deed  him  the  property,  you  know,  that  when 
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the  time  came  if  he  had  to  have  his  money,  there  would  not 
be  any  trouble  between  ns.  He  could  have  the  right  to  sell 
the  property  and  pay  himself  and  if  I  didn't  have  the  mon^ 
and  he  had  to  have  his  settlement  with  the  bank  (from  which 
he  was  borrowing  the  money),  I  would  get  out  of  there  and 
give  him  a  quitclaim  deed.  ...  He  said  he  hated  to  go  into 
debt,  but  he  would  do  it  for  me."  On  the  same  day  the  parties 
met  at  the  oflBce  of  Winston's  attorneys,  and  steps  were  taken 
for  consummating  the  transaction.  It  was  finally  concluded 
in  this  form:  The  plaintiffs  executed  and  delivered  to 
Carolina  M.  Winston  a  grant,  bargain,  and  sale  deed  pur- 
porting to  convey  the  property  subject  to  the  lien  of  the 
mortgage  of  the  German  American  Savings  Bank,  and  of  un- 
paid taxes.  The  deed  recited  a  consideration  of  two  hundred 
dollars.  Mrs.  Winston  executed  and  delivered  to  the  plaintiff 
Susie  G.  Gouts,  an  instrument,  in  form  a  lease  of  the  property 
for  one  year  from  September  19,  1902,  in  which  Mrs.  Gouts 
agreed  to  pay  the  sum  of  one  hundred  and  fifty  dollars  as 
rent,  and  was  given,  on  condition  of  her  paying  the  rent  of 
one  hundred  and  fifty  dollars,  the  option  of  purchasing  the 
property  at  any  time  before  the  nineteenth  day  of  September, 
1903,  for  $2,150.  This  amount  of  $2,150  was  actually  paid 
out  by  Mrs.  Winston.  She  satisfied  the  mortgage  of  the 
German  American  Savings  Bank,  expending  $1,950  for  this 
purpose,  and  paid  two  hundred  dollars  in  cash  to  Gouts. 
The  two  hundred  dollars,  as  Gouts  says,  is  an  amount  which 
he  asked  Winston  to  loan  him  over  and  above  what  was 
needed  to  pay  the  bank.  It  was  to  pay  other  debts  owing 
by  Gouts.  The  rent  of  one  hundred  and  fifty  dollars,  fixed 
in  the  "lease"  is  seven  per  cent  of  $2,150,  and  this  was  the 
rate  of  interest  paid  by  Mrs.  Winston  on  the  loan  negotiated 
by  her  to  raise  this  money. 

The  plaintiffs  remained  in  possession  of  the  property.  At 
the  end  of  the  year  Gouts  paid  to  the  defendants  two  hundred 
dollars,  and  received  an  extension  of  the  option  for  on^  year. 
In  the  following  year,  1904,  Gouts  sought  further  extension, 
and  this  was  granted  by  the  Winstons  for  a  period  of  six 
months.  No  payment  was  made  by  the  plaintiffs  within  the 
time  as  so  extended,  their  efforts  to  make  a  sale  of  the 
property  having  been  unsuccessful.  In  August,  3905,  the 
plaintiffs  tendered  to  Mrs.  Winston  the  amount  advanced 
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by  her,  with  interest  and  costs,  and  demanded  a  reconveyance. 
This  tender  and  demand  were  refused. 

At  the  time  of  the  execution  of  the  deed,  in  September, 
1902,  the  land  in  controversy  was  worth,  with  improvements, 
some  thousands  of  dollars  in  excess  of  the  debt  to  the  German 
American  Savings  Bank. 

Much  of  the  foregoing  statement  is  based  on  the  testimony 
of  the  plaintiff  John  F.  Couts.    In  some  particulars  it  is  cor- 
roborated by  other  witnesses.    In  many  important  respects  it 
is  flatly  contradicted  by  the  defendants'  witnesses.    But,  as  we 
have  said,  questions  of  weight  or  preponderance  of  evidence 
are  not  for  this  court.    The  trial  court  had  the  right  to  accept 
Couts's  testimony  as  true,  and  evidently  did  so.     Thus  ac- 
cepted, it  was  plainly  sufficient  to  justify  the  finding  that  the 
deed  in  question  was  intended  as  a  mortgage  to  secure  a  loan 
of  $2,150  made  by  the  defendant  Carolina  M.  Winston.     It 
is  urged  that  there  is  no  direct  evidence  of  a  promise  by 
either  of  the  plaintiffs  to  repay  the  amount  advanced,  and  that 
there  can  be  no  mortgage  if  there  is  no  indebtedness.    {Ahem 
V.  McCarthy,  107  Cal.  382,  [40  Pac.  482] ;  Henley  v.  Hotaling, 
41  Cal.  28.)    But  if,  as  Couts  says,  he  applied  to  the  defend- 
ants for  a  loan,  and  they  acceded  to  his  request,  a  promise  on 
his  part  to  repay  the  money  advanced  in  consequence  of  these 
negotiations  is  to  be  implied  in  fact  as  well  as  in  law.     The 
circumstances  of  the  whole  case,  if  we  accept  the  testimony 
acted  on  by  the  trial  court,  are  entirely  consistent  with  the 
view  that  the  parties,  while  in  fact  agreeing  on  a  loan  to  be 
secured  by  mortgage,  were  desirous,  for  reasons  of  their  own, 
of  giving  the  transaction  a  different  appearance.    The  plaintiff 
John  F.  Couts  being  unable  to  pay  the  mortgage  upon  his 
home,  which  was  of  much  greater  value  than  the  debt,  applied 
to  his  sister  and  her  husband  for  help.     They  furnished  the 
money  necessary  to  pay  the  mortgage  and  other  pressing 
debts,  taking  a  deed  of  the  land,  and  giving  a  paper  by 
which    the   plaintiff   was   bound   to    pay   interest  on    the 
amount  furnished,  and  was  given  the  right  to  get  his  land 
back  within  a  year  upon  payment  of  the  principal  sum. 
Mrs.  Winston  had  theretofore  had  unpleasant  relations  with 
a  sister,  from  whom  she  had  taken  a  mortgage  which  she 
had  been  compelled  to  foreclose.     She  was  particularly  de- 
sirous   of  avoiding    foreclosure    proceedings.     Under    these 
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circumstances,  it  was  not  unreasonable  for  the  trial  court 
to  conclude  that  the  defendants  agreed  to  lend  Couts  the 
money  upon  the  security  of  his  land,  and  attempted  to  put 
the  transaction  in  such  form  that  no  foreclosure  would 
ever  become  necessary.  Couts's  promise  to  give  the  Win- 
stons  a  quitclaim  deed  if  he  did  not  have  the  money  does 
not  conflict  with  the  theory  of  a  loan  secured  by  mortgage. 
It  was  merely  an  additional  assurance  to  the  defendants 
that  they  would  not  have  to  resort  to  a  foreclosure  to  bar 
the  plaintiffs'  title.  Indeed,  the  fact  that  such  deed  was 
thought  necessary  tends  to  show  that  the  plaintiffs  under- 
stood that  they  were  retaining  an  equity  which  would  not 
be  lost  by  the  mere  failure  to  pay  within  the  time  specified  in 
the  lease. 

On  the  whole  case,  we  are  satisfied  that  the  court  was 
justified  in  making  the  finding  assailed. 

The  judgment  and  order  denying  a  new  trial  are 
affirmed. 

Angellotti,  J.,  Lorigan,  J.,  and  McFarland,  J.,  con- 
curred. 

Shaw,  J.,  and  Henshaw,  J.,  dissented. 

Behearing  denied. 


[8.  F.  No.  4689.     Department  Twa— June  4,  1908.] 

ANGLO-CALIFORNIAN     BANK,    Limited,    Appellant,    v. 
NORMAN  GRISWOLD  et  al..  Respondents. 

AcnoN  TO  Foreclose  Moetoaob — Notice  of  Appea&anos  Coicpleti 
wrmouT  PiLiNO — CJonsbnt  to  Judgment — Fiuno  Bequhlkd  only 
fob  Jurisdiction. — ^Wbere  defendants  in  an  action  to  foreeloee  a 
mortgage  by  deed  were  served  with  summons,  and  gave  notice  to 
the  plaintiff  of  their  appearance  and  consent  to  judgment,  the  ap- 
pearance was  complete  when  the  notice  thereof  was  served;  and  no 
particular  time  was  required  within  which  to  file  the  same,  the 
only  object  of  filing  the  notice  and  consent  being  to  give  the  oovrl 
jurisdiction  to  render  judgment  against  the  defendants. 
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Id. — ^Excusable  Delay  in  Filing  Notice  and  Consent — ^Bequest  for 
Delay  by  Defendants. — Where  the  plaintiff  delayed  filing  the 
notice  of  appearance  and  consent  to  judgment  at  defendants'  re- 
questy  they  hoping  that  the  property  would  increase  in  value,  and 
sanctioning  sales  by  plaintiff  at  any  time,  the  delay  in  filing  the 
same  until  after  three  years  was  excusable. 

Id. — Death  of  One  Defendant — Appeaeance  of  Co-defendant,  and 
AS  Executrix  by  Attorney — Consent  to  Judgment — Trial — Sub- 
mission— ERiiOR  in  Dismissal. — Where  one  defendant  died  before 
the  stipulation  was  filed,  and  the  co-defendant  appeared  by  attor- 
ney for  herself  and  as  executnx  of  her  deceased  husband,  and 
consented  to  foreclosure  under  stipulation  against  the  docketing  of 
any  deficiency  judgment,  and  the  case  was  tried  accordingly  and 
submitted  for  decision,  before  a  motion  for  dismissal  was  made, 
it  was  error  for  the  court  thereafter  to  dismiss  the  action  under 
subdivision  7  of  section  581  of  the  Code  of  Civil  Procedure,  for 
want  of  prosecution,  on  motion  of  a  second  mortgagee  claiming 
under  the  defendants,  and  of  a  creditor  of  the  estate  of  the  de- 
ceased defendant,  the  defendants  themselves  being  the  only  parties 
to  the  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.     Emmett  Seawell,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  court. 

Jesse  W.  Lilienthal,  for  Appellant. 

.  Walter  H.  Robinson,  for  Wm.  C.  Spencer,  Respondent. 

Jordan  &  Brann,  and  Jordan,  Rowe  &  Brann,  for  Eliza  S. 
Eldridge,  Respondent. 

HENSHAW,  J. — This  is  an  appeal  from  a  judgment  of 
dismissal  granted  upon  the  motions  of  William  C.  Spencer  and 
Eliza  S.  Eldridge,  under  the  authority  of  subdivision  7,  sec- 
tion 581  of  the  Code  of  Civil  Procedure,  and  also  upon  the 
ground  that  ''plaintiff  has  abandoned  the  prosecution  of  said 
action  and  has  failed  to  prosecute  the  same  with  due  or  any 
diligence." 

The  action  is  to  foreclose  mortgages  upon  real  estate 
executed  by  Norman  W.  Griswold  and  Anna  E.  Griswold, 
his  wife.  These  mortgages  were  in  the  form  of  deeds  abso- 
lute. The  complaint  was  filed  April  26,  1898,  and  summons 
then  issued.    In  the  moving  aflSdavits  it  is  alleged,  upon  in- 
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formation  and  belief,  that  the  summons  was  not  served.  This 
is  expressly  denied  by  the  aflSdavits  filed  on  behalf  of 
plaintiff,  whereby  it  is  established  that  the  summons  was 
served  upon  the  Griswolds,  and  that  upon  July  14, 1898,  they 
executed  and  delivered  to  plaintiff  the  following: — 
"To  the  clerk  of  said  court : 

"You  will  please  take  notice  that  we  and  each  of  us  here- 
with enter  our  appearance  in  the  above-entitled  action  and 
consent  that  judgment  may  be  entered  in  favor  of  plaintiff 
herein  as  prayed  for  in  said  complaint. 
"Dated  July  14th,  1898. 

"Norman  W.  Griswou), 
"Anna  E.  Griswold." 

It  IS  further  shown  by  plaintiff  that  the  Griswolds  had  re- 
quested the  plaintiff  not  to  proceed  with  the  foreclosure,  in 
the  hope  and  expectation  that  the  mortgaged  property  might 
increase  in  value  so  that  they  would  be  able  to  pay  the  mort- 
gage debt  from  the  proceeds  of  sales  of  parts  of  it.  Thus, 
upon  June  7,  1899,  the  Griswolds  executed  to  plaintiff  an 
authorization  "to  sell  or  convey  any  and  all  pieces  of  prop- 
erty heretofore  conveyed  to  you  by  us,  or  either  of  us,  to 
any  party  or  parties  you  may  decide,  and  at  such  figures  or 
upon  such  terms  as  you  may  determine,  crediting  all  pro- 
ceeds from  the  sale  of  said  property  to  our  or  either  of  our 
indebtedness  to  your  bank,  and  we  hereby  ratify  and  con- 
firm any  sales  or  conveyances  you  may  make  under  this 
authorization."  So,  whatever  the  delay  in  bringing  plain- 
tiff's action  to  a  judgment,  it  was  attributable  solely  to  the 
defendants'  instance  and  request.  It  was  granted  out  of 
consideration  for  them  and  for  what  they  believed  to  be 
their  best  interests.  In  June,  1899,  W.  C.  Spencer,  one  of 
the  movents  herein,  commenced  his  action  against  the  Gris- 
wolds to  foreclose  his  mortgage  lien  upon  some  of  the  prop- 
erty affected  by  plaintiff's  suit.  In  that  action  this  plaintiff 
filed  its  answer,  setting  up  its  mortgages.  Spencer  seems 
to  have  regarded  the  pleading  of  this  plaintiff  in  his  action 
as  a  cross-complaint,  since  he  filed  a  reply  thereto  which 
he  styled  "plaintiff's  answer  to  defendant's  cross-complaint." 
Negotiations  followed  between  this  plaintiff  and  Spencer, 
to   the    end    that   the    mortgages    should    all   be   foreclosed 
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in  the  same  action.  The  Spencer  suit  remained  pend- 
ing from  June,  1899,  to  August,  1905.  When  it  came  to 
trial,  upon  August  16, 1905,  objection  was  made  to  the  fore- 
closure in  the  Spencer  suit  of  plaintiflf's  mortgages.  Then 
immediately,  upon  the  afternoon  of  that  day,  this  plaintiff 
brought  this  cause  to  a  hearing,  introduced  evidence  in  its 
support,  and  introduced  in  evidence  and  filed  in  court  the 
appearance  of  the  Griswolds  above  set  forth.  After  taking 
evidence  the  trial  judge  directed  that  a  form  of  minute  order 
and  decree  be  prepared  and  presented  to  him.  Norman  W. 
Griswold  at  this  time  was  dead,  and  his  wife  was  executrix 
of  his  last  will  and  testament.  Communication  was  had  by 
plaintiff  with  Mrs.  Griswold  and  her  attorney,  and  her  con- 
sent was  obtained  to  be  substituted  as  executrix  in  the 
plaintiff's  action  in  the  place  of  her  deceased  husband,  it 
being  agreed  that  no  deficiency  judgment  should  be  taken. 
Appellant  then  prepared  a  form  of  decree  and  minute  order 
in  conformity  with  this  understanding,  which  met  the  approval 
of  Mrs.  Griswold  and  her  attorney,  and  thereafter  submitted 
these  papers  to  the  trial  judge  for  signature.  Thus  plaintiff's 
action  had  been  brought  to  trial  and  was  ready  for  decision 
three  months  before  the  motion  to  dismiss  was  made.  As  to 
the  interest  of  the  moving  parties,  Spencer's  claim  to  relief  is 
sufficiently  outlined.  He  succeeded  to  the  Griswolds'  title 
under  his  foreclosure  proceedings.  Mrs.  Eliza  S.  Eldridge 
asserts  she  is  a  creditor  of  the  estate. 

Respondents'  first  contention  in  support  of  the  dismissal 
which  they  obtained  is  one  of  strict  law,  based  upon  what 
they  assert  to  have  been  plaintiff's  failure  to  comply  with  the 
mandatory  provisions  of  subdivision  7  of  section  581  of  the 
Code  of  Civil  Procedure.  An  appearance  in  an  action  under 
the  laws  of  this  state  is  defined  by  section  1014  of  the  Code  of 
Civil  Procedure.  "A  defendant  appears  in  an  action  when  he 
answers,  demurs  or  gives  the  plaintiff  written  notice  of  his  ap- 
pearance, or  when  an  attorney  gives  notice  of  appearance  for 
him."  It  appears  indisputably  that  the  Griswolds  gave  to 
plaintiff  a  formal  notice  in  writing  addressed  to  the  clerk  of  the 
court,  not  instructing  the  clerk  to  enter  an  appearance,  but  de- 
claring that  "herewith  we  do  enter  our  appearance,"  and  this 
appearance  was  coupled  with  the  consent  that  judgment  might 
be  entered  in  favor  of  plaintiff  as  prayed  for  in  the  complaint. 
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Here  was  a  strict  compliance  with  the  provisions  of  section 
1014.  The  defendants  gave  to  plaintiff  written  notice  of  their 
appearance.  The  only  default,  then,  so  far  as  subdivision  7 
of  section  581  is  concerned,  was  in  the  failure  of  plaintiff  to 
jSle  this  appearance  within  three  years.  But  in  terms  this 
subdivision  does  not  require  a  filing.  It  declares,  "But  all  such 
actions  may  be  prosecuted,  if  appearance  has  been  made  by  the 
defendant  or  defendants,  within  said  three  years  in  the  same 
manner  as  if  summons  had  been  issued  and  served."  The  ap- 
pearance was  made  within  three  months  after  the  commence- 
ment of  the  action,  by  the  giving  to  plaintiff  of  the  written 
notice  of  appearance.  Neither  section  1014  nor  section  581 
required  that  the  appearance  should  be  filed  within  three  years, 
or  within  any  specified  time.  The  time  limited  by  section  581 
is  for  the  making  of  an  appearance,  which,  we  repeat,  is  made 
when  written  notice  of  appearance  is  given  to  plaintiff. 

Of  course,  jurisdiction  of  a  defendant  is  not  acquired  until 
the  filing  of  such  appearance  in  court  {Cooper  v.  Oordon,  125 
Cal.  300,  [57  Pac.  1006] ),  but  the  principal  purpose  of  section 
1014  of  the  Code  of  Civil  Procedure  is  served  in  that,  after 
giving  written  notice  of  appearance  to  plaintiff,  the  defendant 
is  entitled  to  notice  of  all  subsequent  steps  and  proceedings  in 
the  action.  In  Cooper  v.  Gordon,  125  Cal.  300,  [57  Pac.  1006],. 
it  was  held  that  a  stipulation  by  defendant  consenting  that 
plaintifl?  might  take  judgment,  though  not  filed  until  long  after 
the  three  years,  was  when  filed,  an  appearance,  and  a  waiver 
of  the  provisions  of  subdivision  7  of  section  581  of  the  Code  of 
Civil  Procedure,  and  estopped  the  defendant  from  moving  to 
dismiss  under  the  provisions  of  this  section.  In  Both  v.  Superior 
Court  of  Los  Angeles  County,  147  Cal.  604,  [82  Pac.  246],  the 
parties  entered  into  a  stipulation  extending  the  defendant's 
time  to  plead.  The  stipulation  was  not  filed  and  the  time  was 
further  extended  by  verbal  stipulation  until  more  than  three 
years  after  the  commencement  of  the  action.  The  summons 
was  never  returned,  and  after  the  expiration  of  the  three  years 
defendants  moved  to  dismiss,  whereupon,  in  answer  to  the 
motion,  plaintiff  filed  the  stipulation.  This  court  declared  the 
unfiled  stipulation  to  be  an  appearance,  saying:  "The  stipula- 
tion, signed  as  it  was  by  petitioner's  attorneys  in  the  action, 
was  a  virtual  appearance,  and  none  the  less  so  because  it 
was  not  filed."    The  case  at  bar  is  much  stronger.    Here  the 
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stipulation  had  been  Aled,  evidence  taken,  and  the  cause  sub- 
mitted for  judgment  months  before  the  motion  to  dismiss  was 
made.  Even  if  it  be  conceded  (though  it  is  not  decided)  that 
subdivision  7  of  section  581  contemplates  that  such  appearance 
shall  be  filed  within  three  years,  yet,  the  failure  in  this  instance 
was,  as  in  the  cases  above  cited,  justified  and  excused.  If, 
then,  the  trial  court  dismissed  this  action  in  the  belief  that 
the  language  of  subdivision  7,  section  581,  made  it  mandatory 
to  do  so,  it  follows  from  what  has  been  said  that  the  court  fell 
into  error  in  so  doing.  As  pointed  out  in  Cooper  v.  Oordon, 
125  Cal.  300,  [57  Pac.  1006],  even  the  mandatory  terms  of 
the  statute  would  not  justify  a  dismissal  in  all  cases  as  against, 
the  protest  of  the  defendant  who  desired  a  trial. 

Even  less  merit  attaches  to  the  second  position  taken  by 
respondent  that  the  court  was  justified  in  dismissing  the  action 
because  plaintiff  had  abandoned  his  cause  and  had  failed 
to  prosecute  it  with  diligence.  Plaintiff  had  prosecuted  the 
case  to  judgment  before  the  motion  was  made,  and  assent  to 
the  judgment  was  actually  given  by  Mrs.  Griswold  for  herself 
and  as  executrix  of  her  husband's  estate.  The  reason  of  the 
delay  was  fully  explained  as  has  above  been  set  forth,  and 
the  attitude  of  the  Griswolds  themselves,  the  only  defendants. 
in  the  action,  is  suflSciently  evidenced  by  the  conduct  of  the 
widow.  She  manifestly  recognized  the  justice  of  plaintiff's 
claim  and  its  right  to  a  judgment.  It  was  an  abuse  of  discre- 
tion, therefore,  for  the  court  to  have  dismissed  upon  the 
ground  last  indicated. 

For  which  reason  the  judgment  of  dismissal  is  reversed  and;, 
the  cause  remanded. 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[S.  F.  No.  4566.     Department  Two.— June  4,  1908.] 

NAPA  STATE  HOSPITAL,  by  C.  B.  SEALEY,  Treasurer, 
Respondent,  v.  EMANUELLO  DASSO,  an  Insane  Per- 
son,  Appellant. 

Insane  Persons — ^Liability  fob  Cabb  in  State  Hospitai*. — An  action 
may  be  maintained  by  a  state  hospital  by  its  treasurer,  against  an 
insane  person  confined  therein  under  a  regular  order  of  commitment, 
who  owns  property,  to  recover  judgment  for  his  care,  support,  and 
maintenance,  under  the  act  of  the  legislature,  known  as  the  "In- 
sanity Law,"  approved  March  31,  1897. 

Id. — Evidence — ^Beoulakity  of  Commitment — Goixatebal  Attack — 
Preliminabt  Steps— Pbesumption.— Upon  a  collateral  attack  upon 
the  order  of  commitment,  in  such  action,  made  many  years  subse- 
quent to  the  order,  which  shows  upon  its  face  that  the  examination 
was  had  while  the  insane  person  was  before  the  judge  at  the  hear- 
ing, it  is  unnecessary  to  prove  the  requisite  preliminary  steps,  but 
it  will  be  presumed  in  the  absence  of  contrary  proof,  that  such 
steps  were  regularly  had. 

Id. — Name  of  Pebson  Committed  and  Pebson  Sued — Pbesumed  Iden- 
tity— Difference  in  Speluno — Idem  Sonans. — Where  the  com- 
mitment was  of  **Emanuel  Tasso,"  and  the  person  sued  was  *'£man- 
nello  DasRO,"  and  it  appears  that  the  difference  in  the  given  name 
was  merely  the  difference  between  the  English  and  Italian  method 
of  spelling,  the  court  properly  treated  the  surnames  as  idem  sonans. 

Id. — Action  Brought  undeb  Act  of  1897  Unaffected  by  Repeal. — 
Where  the  action  was  brought  under  the  act  of  1897  it  was  un- 
affected by  the  repeal  of  that  act  pending  suit,  there  being  an 
express  reservation  of  pending  actions  previously  commenced,  which 
must  be  prosecuted  to  final  determination  in  the  manner  and  form 
in  which  it  was  brought. 

Id. — Constitutional  Law—  Special  Legislation  as  to  Pbivate  Cob- 
poRATioNs — Public  Corporations  Unaffected. — The  provisions  of 
the  constitution  forbidding  the  organization  of  private  corporations 
by  special  legislation  are  inapplicable  to  the  formation  of  public 
corporations  organized  for  governmental  purposes,  and  which  are 
state  agencies,  subject  to  the  control  and  government  of  the  state. 

Id. — Constitutionality  of  Insanity  Act. — The  Insanity  Act  of  1897 
is  constitutional  and  valid.  The  right  conferred  therein  upon  state 
hospitals  to  recover  for  the  care  and  maintenance  of  insane  persons 
confined  therein,  is  not  special  or  class  legislation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  M.  Seawell^ 
Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

James  A.  Devoto,  and  Devoto  &  Richardson,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  W.  Stetson,  for 
Respondent. 

LORIGAN,  J.  This  action  was  brought  to  recover  a 
specified  sum  for  the  care,  support,  and  maintenance  of 
Emanuello  Dasso  alleged  to  be  confined  in  the  Napa  State 
Hospital  as  an  insane  person  by  virtue  of  an  order  of  com- 
mitment duly  made  and  given  by  the  superior  court  of  the 
city  and  county  of  San  Francisco  after  proceedings  regularly 
had,  and  is  maintained  by  plaintiff  under  the  act  of  the 
legislature  known  as  the  "Insanity  Law,"  approved  March  31, 
1897.     (Stats.  1897,  p.  311.) 

A  judgment  was  rendered  for  plaintiff  and  this  appeal  is 
taken  by  defendant  from  an  order  denying  his  motion  for  a 
new  trial. 

It  is  first  insisted  that  the  court  erred  in  the  admission  of 
evidence. 

On  the  trial  plaintiff  offered,  and  the  court  admitted  in 
evidence  over  the  objection  of  defendant,  an  order  of  com- 
mitment dated  February  2,  1897,  made  by  one  of  the  judges 
of  the  superior  court  in  and  for  the  city  and  county  of  San 
Francisco,  reciting  that  Emanuel  Tasso  had  been  personally 
brought  before  said  judge  for  examination  on  a  charge  of 
insanity,  and  that  upon  examination  of  the  witnesses  called, 
and  after  a  personal  examination,  was  found  to  be  insane  by 
said  judge,  and  by  him  ordered  committed  to  the  insane 
asylum  at  Napa. 

It  is  asserted  that  the  court  erred  in  overruling  the  ob- 
jection of  the  appellant  that  no  proper  foundation  had  been 
laid  by  respondent  for  the  admission  of  the  order. 

While  it  is  claimed  by  appellant  that  proceedings  in  mat- 
ters of  insanity  were  at  the  date  of  the  commitment  here  in 
question  required  to  be  had  under  section  2168  of  the 
Political  Code,  and  by  the  respondent  that  they  were  to  be 
had  under  section  17  of  an  act  providing  for  the  manage- 
ment of  the  Napa  State  Asylum  for  the  Insane  (Stats.  1875-76, 
p.  137),  it  is  not  questioned  by  appellant  but  that  under  either 
provision  of  the  law  (and  they  are  substantially  the  same) 
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the  judge  of  the  superior  court  had  power  and  jurisdiction 
to  order  the  commitment  of  insane  persons  to  the  Napa 
asylum.  The  point  made  is  that  plaintiff  should  have  offered 
in  evidence  the  affidavit  charging  insanity,  the  warrant  of 
arrest,  the  record  of  the  examination  and  all  the  other  pre- 
liminary proceedings  required  to  be  taken,  and  upon  which  the 
commitment  was  based,  before  the  commitment  itself  was 
admissible  in  evidence. 

We  do  not  think  this  point  well  taken.  It  will  be  observed 
that  this  attack  upon  the  order  of  commitment  is  a  collateral 
one  made  many  years  subsequent  to  the  making  of  the  order. 
Under  the  law  the  judge  was  vested  with  power  to  make  such 
commitments,  and,  hence,  had  jurisdiction  of  the  subject- 
matter.  The  order  shows  that  the  examination  which 
eventuated  in  the  commitment  here  in  question  was  had  while- 
Tasso  was  personally  before  the  judge  at  the  hearing.  From 
the  recitals  it  sufficiently  appears,  as  against  a  collateral 
attack,  that  the  court  had  jurisdiction  of  the  alleged  insane 
person,  and  in  the  absence  of  any  showing  to  the  contrary 
it  will  be  presumed  that  the  preliminary  steps  which  the  law 
required  to  be  taken  in  order  to  warrant  the  adjudication  of 
insanity  were  regularly  had. 

It  is  of  no  moment  that  the  proceedings  here  in  question 
were  before  a  judge  of  the  court  acting  by  virtue  of  a  special 
power  conferred,  and  not  a  proceeding  in  court  under  the 
general  jurisdiction  of  such  tribunal.  Power  having  been 
conferred  upon  the  judge  to  hold  such  examination  and  de- 
termine the  question  of  insanity  and  commit  to  an  asylum, 
his  orders  made  by  virtue  of  such  authority,  and  which  front 
the  recitals  upon  their  face  and  the  legal  implications  aris- 
ing therefrom  show  jurisdiction,  are  no  more  subject  to 
collateral  attack  than  the  orders  of  a  superior  court  acting^ 
in  a  proceeding  by  virtue  of  special  authority,  which  it  must 
be  conceded  are  not.  {Matter  of  the  Application  of  Clary ^ 
149  Cal.  732,  [87  Pac.  580].)  To  allow  orders  made  by 
competent  authority  to  be  attacked  collaterally  at  any  time 
would  be  to  defeat  the  object  sought  in  conferring  it  and 
practically  to  ignore  it.  (Van  Fleet  on  Collateral  Attack,, 
p.  902.) 

The  ruling  of  the  court  under  the  objection  we  are  con- 
sidering was  therefore  correct. 
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But  it  is  further  insisted  that  the  order  was  inadmissible 
because  it  purported  to  be  the  commitment  of  one  Emanuel 
Tasso  to  the  asylum,  and  there  was  nothing  in  evidence  to 
show  that  Emanuel  Tasso  and  Emanuello  Dasso,  the  defend- 
ant and  appellant,  were  the  same  person.  Of  course,  as  far 
as  the  name  Emanuel  or  Emanuello  is  concerned,  no  point 
is  made,  as  the  one  is  the  English  and  the  other  the  Italian 
method  of  spelling.  The  stress  of  the  objection,  however, 
is  laid  on  the  surname  Tasso  and  Dasso,  the  claim  of  appel- 
lant being  that  each  represents  a  separate  and  distinct  family 
name  pronounced  entirely  different.  If  this  is  true  there 
was  no  evidence  of  it.  The  trial  court  undoubtedly  con- 
sidered the  names  Tasso  and  Dasso  as  idem  sonans.  Whether 
one  name  is  idem  sonans  with  another  is  a  question  of  pro- 
nunciation, not  of  spelling.  Strict  accuracy  in  the  spelling 
of  names  is  not  required  in  legal  proceedings.  Though  a  name 
be  inaccurately  written,  still,  if  when  pronounced  it  conveys 
to  the  ear  a  sound  practically  similar  to  the  correct  name 
when  pronounced,  the  rule  of  idem  sonans  obtains  and 
identity  of  person  will  be  presumed  from  similarity  of  sound 
in  the  pronunciation  of  the  names.  The  letter  "T"  is  con- 
vertible with  the  letter  "D,"  and  is  at  most  but  a  mute  artic- 
ulation (Webster's  Dictionary,  letters  T  and  D),  and  these  let- 
ters have  by  the  courts  been  considered  as  interchangeable  so  as 
to  apply  to  their  use  the  doctrine  of  idem  sonans.  For  ex- 
ample, "Hudson"  for  "Hutson"  {State  v.  Hutson,  15  Mo. 
512);  "Witt"  for  "Wid"  {Veal  v.  State,  116  Ga.  591,  [42 
S.  E.  705] ).  As  to  the  use  of  the  letters  "D"  and  "T"  in  the 
cases  cited,  it  was  held  that  the  only  difference  between  them 
was  the  very  slight  difTerence  in  the  articulation  of  the  letters 
and  that  idem  sonans  applied.  It  was,  therefore,  for  the 
court  to  say  after  hearing  the  pronunciation  of  the  name 
"Dasso"  by  the  witnesses  in  the  case,  whether,  though  incor- 
rectly spelled  "Tasso"  in  the  order  of  commitment,  it  con- 
veyed to  the  ear  when  pronounced  practically  the  same  sound 
as  would  be  conveyed  by  the  pronunciation  of  the  name  if 
correctly  written  "Dasso."  It  undoubtedly  concluded  that 
it  did,  and  under  the  cases  cited  was  warranted  in  doing 
so. 

These  are  the  only  points  made  by  the  rulings  of  the  court 
in  the  admission  of  evidence. 
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At  the  conclusion  of  resx>ondent's  ease  the  appellant  moved 
for  a  nonsuit,  among  other  grounds  insisting  that  the  plain- 
tiff had  no  legal  capacity  to  maintain  the  action  and  that 
the  act  of  March  31,  1897,  under  which  it  was  bron^t  was 
unconstitutional  for  various  reasons.  The  nonsuit  was  denied 
and  it  is  urged  here  that  it  should  have  been  granted.  We 
think  not.  The  points  that  are  made  as  to  want  of  legal 
capacity  in  the  plaintiff  to  maintain  the  action  are,  1.  That 
the  action  was  commenced  while  the  Insanity  Law  of  March 
31,  1897  (Stats.  1897,  p.  311),  was  in  force  and  under  its 
provisions;  that  said  act  was  repealed  by  the  act  of  March 
26,  1903  (Stats.  1903,  p.  485),  creating  the  state  commissioD 
of  lunacy  and  defining  its  powers;  that  the  repeal  of  the  act 
of  1897,  giving  the  right  of  action,  operated  as  an  extin- 
guishment of  that  right,  and  no  law  thereafter  existed 
authorizing  a  judgment  to  be  rendered  against  def aidant; 
2.  That  if  this  was  not  the  effect  of  the  repeal,  nevertheless, 
the  action  should  have  been  brought  by  the  trustees  of  Napa 
State  Hospital  and  not  by  the  plaintiff  as  treasurer  thereof. 

This  second  point  made  by  appellant  is  disposed  of  ad- 
versely to  him  in  Napa  v.  Yuba  County,  138  Cal.  378,  [71 
Pac.  450] ,  where  it  is  expressly  held  that  such  a  suit  is  prop- 
erly brought  by  the  treasurer  of  the  hospitaL 

As  to  the  first  point,  it  is  equally  disposed  of  adversely  to 
appellant  by  the  statute  of  1903  repealing  the  act  of  1897 
because  that  act  expressly  provides  that:  "No  action  or  pro- 
ceeding commenced  before  this  chapter,  or  any  amendments 
thereto,  takes  effect,  and  no  rights  accrued  are  affected  by 
its  provisions.  Any  action  or  proceeding  commenced  .  .  .. 
may  be  maintained  and  prosecuted  to  final  determination  in 
the  manner  and  form  in  which  the  same  was  brought."  As 
this  action  was  commenced  in  1901  and  before  the  repeal 
of  the  act  of  1897,  it  comes  within  the  benefit  of  the  reserva- 
tion in  the  act  of  1903  immediately  quoted. 

As  to  the  constitutional  objections  raised  to  the  act  of 
1897,  it  is  claimed  that  this  act  establishing  the  Napa  State 
Hospital  was  unconstitutional,  as  violative  of  section  1  of 
article  XII  of  the  constitution,  declaring  that  no  corporation 
can  be  created  by  special  act.  This  section  reads  as  follows: 
"Corporations  may  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  act.  .  .  /' 
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Section  4  of  this  same  article  defines  the  term  "corporations" 
as  nsed  in  section  1  to  be  as  follows:  "The  term  'corporations' 
as  used  in  this  article,  shall  be  construed  to  include  all  asso- 
ciations and  joint-stock  companies  having  any  of  the  powers  or 
privileges  as  corporations  not  possessed  by  individuals  or 
partnerships.  .  .  ." 

It  is  apparent  from  these  sections  quoted,  considered  by 
themselves  and  in  relation  to  the  entire  article  XII  of  the 
constitution,  dealing  with  corporations,  that  the  corporations 
thus  referred  to  are  private  corporations.  They  have  no  rela- 
tion to  corporations  such  as  state  hospitals  for  the  insane, 
which  are  public  corporations  under  the  control  and  govern- 
ment of  the  state,  and  created  and  acting  merely  as  state 
agencies  for  the  protection  of  society  and  the  betterment  and 
amelioration  of  the  condition  of  those  citizens  of  the  state 
who  have  the  misfortune  to  be  insane.  These  are  created 
to  discharge  a  purely  beneficent  and  governmental  function 
pertaining  to  the  care  and  treatment  of  unfortunate  mem- 
bers of  the  community,  and  exist  for  governmental  purposes 
solely.  They  are  strictly  public  institutions,  whose  main- 
tenance is  provided  for  by  legislative  appropriations  on  the 
part  of  the  state,  whose  trustees  or  managers  are  appointed 
by  the  governor,  and  are  in  fact  public  officials  whose  duties 
are  fixed  by  express  provisions  of  law,  and  whose  conduct  and 
management  is  under  the  exclusive  control  of  the  state.  They 
are  entirely  distinct  from  either  private  or  municipal  cor- 
porations; constitute  purely  public  corporations  acting  as 
agencies  of  the  state  for  governmental  purposes  exclusively. 
They  need  not  have  been  created  as  corporations  at  all,  and 
their  creation  as  such  and  endowment  with  corporate  powers 
was  in  order  that  the  duties  imposed  upon  the  officials  thereof 
and  the  administration  of  such  institutions  might  be  dis- 
charged more  conveniently  and  effectually.  So  the  Napa 
State  Asylum,  being  a  public  corporation  under  the  act, 
created  solely  as  an  agency  of  the  state  for  governmental 
purposes,  the  section  of  the  constitution  relied  on  by  appel- 
lant can  have  no  application  to  its  creation  as  a  corporation. 
On  the  subject  of  the  nature  of  such  corporations,  see 
White  V.  Alabama  Insane  Hospital,  138  Ala.  479,  [35  South. 
454] ;  Maia's  Administrator  v.  Directors  of  Eastern  State 
Hospital,  97  Va,  507,  [34  S.  E.  617]. 
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As  to  the  other  constitutional  objection  that  the  act  ii^ 
question  is,  as  to  the  right  to  recover  from  the  estates  ot 
insane  persons  confined  in  the  state  hospital,  class  legislation, 
because  providing  a  right  of  action  against  the  estates  of 
those  confined  therein  only,  and  inapplicable  to  estates  of 
those-  not  confined  therein,  it  is  effectually  disposed  of  in 
People  ex  rel  Moore  v.  King,  127  CaL  570,  [60  Pac.  35],  and 
in  the  Estate  of  Yturburru,  134  Cal.  567,  [66  Pac.  729], 
and  a  reference  to  those  cases  is  all  that  is  necessary  to  be 
said  on  the  subject.  While  other  constitutional  objections 
are  also  made,  we  deem  them  untenable. 

The  order  appealed  from  is  af&rmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 
Hearing  in  Bank  denied. 


[S.  P.  Nos.  4633,  4758.    Department  Two.— -June  6,  1908.] 

BARBARA  E.  BROWN,  Executrix  of  Will  of  John  A. 
Brown,  Deceased,  et  al..  Appellants,  v.  TOWN  OF  SB- 
BASTOPOL,  Respondent 

Action  by  Executbix  to  Quiet  Title  to  Pubuc  Street — Cross-Com- 
plaint BY  Town — SPEcinc  Perpob mange — Title  Held  in  Trust — 
Presentation  of  Claim  not  Required. — In  an  action  by  an  execu- 
trix to  quiot  title  (with  other  lands)  to  a  tract  of  land  occupied 
by  defendant  town  as  a  public  street,  where  the  town  by  cross- 
complaint  sought  to  enforce  specific  performance  of  a  contract 
between  the  town  and  the  testator  to  convey  such  tract  of  land  to 
the  town  as  a  public  street,  for  an  adequate  consideration  in  serrices 
fully  performed  by  the  town,  and  the  further  payment  of  fifty  dol- 
lars, which  was  tendered  to  plaintiff  and  refused,  such  cross-complaint 
seeks  to  enforce  a  conveyance  of  real  property  held  in  trust  by  the 
testator,  and  no  presentation  of  the  claim  on  the  part  of  the  J;own 
was  required  to  be  made  to  the  executrix,  in  order  to  maintain  the 
cross-complaint. 

Id. — Fairness  of  Contract — Adequacy  of  Consideration. — Where  the 
cross-complaint  fully  shows  the  fairness  of  the  contract  sought  to 
be  specifically  enforced,  and  the  adequacy  of  the  consideration 
therefor,  it  is  not  demurrable  for  not  alleging  facts  showing  that 
it  was  just  and  reasonable  as  to  the  testator. 
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In. — Mutuality  of  Remedy — Agreement  to  Perform  Personal  Seb^ 
VICES — Full  Performance — Enforceable  Contract. — Where  the 
eontract  provided  that  in  consideration  of  the  agreement  to  convey 
the  land  for  a  public  street,  the  opening  of  which  was  beneficial  to 
the  testator's  remaining  lots,  the  town  was  to  remove  his  buildings 
therefrom  upon  other  lands  belonging  to  him,  and  would  lay  out, 
open  up,  grade,  and  oil  the  street  in  front  of  his  lots,  besides 
papug  him  the  sum  of  fifty  dollars,  although  the  contract  would  not 
be  enforceable  for  want  of  mutuality  of  remedy,  while  such  services 
remained  unperformed,  yet  where  the  cross-complaint  alleges  full 
performance  of  such  services  on  the  part  of  the  town,  it  shows 
a  cause  of  action  to  enforce  the  contract  in  specie  against  the 
testator's  estate. 

Id. — Parol  Contract  —  Part  Performance  —  Possession  by  Town — 
Acts  of  Disclaimer  by  Testator — Estoppel. — The  irregularity 
that  the  contract  rested  in  parol  is  obviated,  where  the  contract 
was  partly  or  fully  performed,  and  the  town  was  let  into  possession 
of  the  land  by  the  testator,  and  induced  to  expend  money  on  the 
faith  of  the  eontract,  and  the  testator  disclaimed  title  thereto  before 
the  trustees  of  the  town,  and  was  relieved  from  paying  taxes 
thereon.  Under  such  circumstances,  his  representatives  are  estopped 
from  retaining  the  benefits,  while  refusing  performance  on  their 
part. 

Id. — Private  Contract  of  Municipal  Corporation — Doctrine  of  Es- 
toppel.— The  private  contract  of  a  municipal  corporation  in  the 
acquisition  of  land  by  purchase,  is  construed  by  the  same  laws  that 
govern  the  contracts  of  private  persons,  in  similar  cases,  and  tlM 
municipal  corporation  in  relation  to  such  contract,  may  invoke  the 
doctrine  of  estoppel,  and  may  be  held  subject  thereto. 

Id. — Irregular  Judgment — Amendment  Pending  Appeal — Benefit  of 
Appeixants. — Where  the  complaint  to  quiet  title  included  lands 
not  claimed  by  the  town,  and  the  specific  performance  was  en- 
forced as  claimed  by  the  cross-complaint,  and  judgment  was  inad- 
verentJy  rendered  that  the  plain tififs  take  nothing  by  their  action,  an 
amendment  of  the  judgment  made  after  appeal  taken  to  correct  such 
oversight,  and  to  give  the  plaintiffs  the  benefit  of  the  remaining 
lands  claimed  by  them,  was  not  injurious  to  them,  and  they  cannot 
complain  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County  and  from  an  order  denying  a  new  trial. 
Albert  G.  Burnett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  K.  Dougherty,  tor  Appellantsr 

L.  G.  Scott,  and  T.  J.  Butts,  for  Respondent. 

CLIII  Cal.— 45 
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HENSHAW,  J.— Plaintiffs  sued  to  quiet  title  (with  other 
lands)  to  a  trianorular  piece  of  land  situate  within  the  cor- 
porate limits  of  the  defendant  town  of  Sebastopol,  alleging 
title  and  right  of  possession  in  her  testator.  Defendant 
pleaded  by  way  of  answer  and  cross-complaint,  in  the  cross- 
complaint  alleging  that  during  his  lifetime  John  A.  Brown^ 
plaintiff's  testator,  entered  into  a  contract  whereby  he  agreed 
to  sell  and  convey  to  the  defendant  town  the  real  property 
in  controversy,  upon  consideration  expressed  as  follows: 
"That  defendant  would  remove  from  said  premises  certain 
houses,  buildings  and  structures  then  located  thereon  belong- 
ing to  said  John  A.  Brown,  and  place  said  houses,  buildings 
and  structures  upon  other  lands  belonging  to  said  John  A. 
Brown,  and  would  lay  out,  make  and  put  in  condition  for 
use  a  street  along  and  across  the  lands  of  said  John  A. 
Brown  .  .  .  and  would  lay  out,  open  up,  make  and  put  in 
condition  for  use  Depot  Street  in  front  of  and  adjacent  to 
the  premises  hereinbefore  described,  and  would  grade  and 
put  oil  on  that  portion  of  said  Depot  Street  in  front  of  and 
adjacent  to  said  premises  hereinbefore  described  and  in  front 
of  other  lands  and  premises  belonging  to  said  John  A.  Brown,, 
and  that  defendant  would  pay  to  said  John  A.  Brown  the 
sum  of  $50  when  the  said  Depot  Street  had  been  oiled  aa 
hereinbefore  alleged."  The  complaint  further  alleged  the 
performance  by  defendant  of  all  the  acts  to  be  by  it  done^ 
that  defendant  entered  into  possession  of  the  disputed  land 
with  the  acquiescence  of  Brown,  and  ever  since  has  continued 
in  such  possession,  and  that  upon  the  death  of  Brown  fifty 
dollars  was  tendered  to  the  executrix  of  his  will,  with  the 
request  that  a  deed  be  executed  in  conformity  with  the  agree- 
ment; that  the  tender  was  refused  and  the  right  to  a  deed 
denied.  It  is  then  alleged  that  the  services  rendered  and  the 
sum  agreed  to  be  paid  for  the  premises  was  and  is  a  just, 
fair,  and  adequate  consideration  and  price  for  the  land  therein 
described.  Issue  was  joined  upon  this  cross-complaint  and 
a  trial  resulted  in  findings  and  judgment  for  the  defendant 
From  this  judgment  and  from  the  order  of  the  court  denying^ 
plaintiffs'  motion  for  a  new  trial  plaintiffs  appeal. 

A  demurrer  to  the  cross-complaint  was  interposed  upon 
the  ground  that  it  failed  to  state  sufficient  facts,  in  this,  that 
there  was  an  absence  of  an  allegation  of  a  presentation  of  a 
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claim  against  the  estate.  But  it  is  apparent  from  the  cross- 
complaint  that  it  is  an  action  in  equity  to  enforce  a  trust  as 
to  specific  real  property, — that  plaintiffs  hold  legal  title  to  a 
piece  of  land,  which  legal  title  in  equity  and  good  conscience 
they  should  be  compelled  to  convey  to  defendant.  It  is  well 
settled  that  where  recovery  is  sought  of  specific  property 
alleged  to  have  been  held  in  trust  by  the  decedent  at  the  time 
of  his  death,  a  party  seeking  such  recovery  is  not  askingr 
payment  of  the  claim  from  the  assets  of  the  estate,  and  is 
therefore  not  required  to  present  his  claim  as  a  creditor  of 
the  estate.  {Byrne  v.  McGrath,  130  Cal.  316,  [80  Am.  St. 
Eep.  127,  82  Pac.  559] ;  Elizalde  v.  Elizalde,  137  Cal.  634, 
[66  Pac.  369,  70  Pac.  861] ;  Estate  of  Dutard,  147  Cal.  256, 
[81  Pac.  519].)  Appellants  further  contend  that  the  com- 
plaint fails  to  present  facts  that  will  enable  the  court  to  say 
that  the  consideration  is  adequate  and  that  the  contract  is 
just  and  reasonable  as  to  the  plaintiffs.  But  the  complaint 
specifically  alleges  the  fairness  of  the  contract  and  the  ade- 
quacy of  the  consideration,  and  is  not  obnoxious  to  demurrer 
upon  this  ground.  It  is  again  urged  that  there  is  no  mutu- 
ality of  remedy,  because  the  contract  could  not  be  enforced 
against  the  town.  (Civ.  Code,  sec.  3386.)  While  it  is  true 
that  a  part  of  the  consideration  moving  from  the  defendant 
was  in  the  nature  of  personal  service  and  therefore  not 
specifically  enforceable,  yet  the  situation  here  pleaded  is  that 
expressly  contemplated  by  section  3386,  where  the  defendant 
has  fully  performed,  in  which  case  it  is  well  settled  that  the 
obligation,  if  in  other  respects  specifically  enforceable,  may 
be  enforced  in  specie  against  the  party  in  default.  It  is  so 
held  in  that  class  of  cases  where  the  consideration  is,  upon 
the  one  side,  purely  personal  and  in  the  nature  of  personal 
services,  as  instanced  by  Owens  v.  McNally,  113  Cal.  444^ 
[45  Pac.  710],  and  McCabe  v.  Healy,  138  Cal.  81,  [70  Pac. 
1008]. 

The  foregoing  disposes  of  the  objections  urged  to  the  suf- 
ficiency of  the  complaint.  Coming  to  the  evidentiary  matters 
urged  upon  the  appeal  from  the  order  denying  the  motion  for 
new  trial,  the  evidence  showed  that  John  A.  Brown  was  the 
owner  of  a  tract  of  land  within  the  town  limits  of  the  town 
of  Sebastopol,  and  that  he  had  subdivided  this  land  into  lots 
and  sold  such  of  them  as  fronted  upon  the  existing  streets. 
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He  desired  the  town  to  open  a  new  street  through  his  lands, 
the  value  of  which  to  him,  in  the  enhanced  prices  which  he 
could  obtain  for  his  lots,  being  quite  apparent.  He  submitted 
to  the  town  trustees  a  proposition  to  the  effect  that  if  they 
would  open,  grade,  and  oil  as  a  public  street  a  certain  speci- 
fied piece  of  his  land,  removing  at  the  town's  expense  the 
buildings  upon  the  course  of  this  proposed  street,  in  a  manner 
satisfactory  to  him,  replacing  them  in  such  position  as  he 
might  designate,  and,  after  doing  this,  pay  him  fifty  dollars 
in  addition,  he  would  deed  to  the  town  a  triangular  piece  of 
land  a  little  over  one  hundred  feet  on  each  side,  which  would 
remain  upon  the  opening  of  this  street,  as  a  public  square  or 
plaza.  He  was  asked  to  make  the  offer  in  writing,  but  he 
replied  that  it  was  unnecessary,  that  his  word  was  as  good  as 
his  bond.  This  matter  of  Brown's  proposition  was  called 
before  the  board  of  trustees  at  one  of  its  regular  meetings 
and  put  to  vote  and  duly  accepted,  though  the  minutes  fail 
to  contain  a  record  of  this  fact.  The  town,  however,  proceeded 
with  the  work  and  completed  it  to  the  satisfaction  of  Brown, 
and  with  Brown's  permission  entered  into  possession  of  the 
disputed  triangle.  It  is  established,  moreover,  that  after  the 
work  was  done  Brown  appeared  before  the  board  of  trustees 
as  a  board  of  equalization,  objecting  to  the  assessment  to  him 
of  the  triangular  tract  for  the  reason  that  it  was  no  longer 
his,  but  was  the  property  of  the  town,  and  the  assessment 
was  canceled  and  the  tract  never  thereafter  assessed.  As  to 
the  value  of  the  triangular  lot,  the  testimony  varies  in  fixing 
it  from  two  hundred  dollars  to  two  thousand  dollars.  So  far 
as  the  consideration  paid  by  the  town,  it  is  shown  that  the 
moving  of  the  buildings  cost  one  hundred  and  seventy  dollars 
and  that  forty  dollars  was  expended  to  purchase  oil  to  oil  the 
road.  Besides  this  there  was  the  necessary  labor  in  grading 
and  oiling  the  road,  and  the  value  to  Brown's  other  lands  in 
having  an  open  street  constructed  through  them  in  the  place 
and  manner  by  him  desired  and  without  expense  to  him. 
The  consideration  is  thus  shown  to  have  been  adequate.  The 
fact  that  some  of  the  moneys  thus  expended  in  constructing 
the  road  were  gathered  by  private  subscription  from  the  citi- 
zens and  did  not  come  directly  from  the  town  treasury  cannot 
matter  to  appellants,  and  does  not  impair  in  the  slightest 
degree  the  adequacy  of  the  consideration.     The  finding  of 
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the  court  that  Brown  entered  into  the  agreement  with  the 
members  of  the  board  of  trustees  of  the  town  of  Sebastopol, 
instead  of  with  the  town  of  Sebastopol,  is  without  signif- 
icance. The  members  were  acting  for  the  town,  and,  as  has 
been  above  stated,  they  accepted  Brown's  proposition  in  regu- 
lar meeting  on  behalf  of  the  town.  The  evidence  establishes 
with  sufficient  clearness,  as  the  court  finds,  that  the  consid- 
eration for  the  contract  was  as  above  set  forth,  and  that  by 
the  town  it  had  been  fully  performed. 

The  informality  and  irregularity  in  allowing  this  contract 
dealing  with  the  transfer  of  lands  so  to  rest  in  parol  is  of 
course  apparent.  But  as  laid  down  by  Mr.  Washburn  (3 
Washburn  on  Real  Property,  p.  215) :  "If  under  a  parol 
contract  to  convey,  and  after  part  or  full  payment  of  the 
purchase  money  is  made,  the  possession  of  the  estate  is  deliv- 
ered to  and  taken  by  the  purchaser  and  he  enters  upon  and 
occupies  the  estate,  it  takes  it  out  of  the  statute  of  frauds." 
(See,  also,  Weber  v.  Marshall,  19  Cal.  447;  Moult  on  v.  Harris, 
94  Cal.  421,  [29  Pac.  706] ;  Calanchini  v.  Branstetter,  84  Cal. 
253,  [24  Pac.  149].)  The  town  of  Sebastopol  is  incorporated 
under  the  general  laws  of  the  state  of  California.  (General 
Laws  of  Cal.,  chap  VII,  act.  2348,  [Deering's  ed.  1906,  p. 
635].)  By  subdivision  2  of  section  862  thereof,  power  is  con- 
ferred upon  the  corporation  "to  purchase  real  estate."  It  is 
well  settled  that  the  contract  of  a  municipal  corporation,  when 
exercising  other  than  its  governmental  functions,  and  within 
the  limits  of  its  charter  powers,  are  construed  by  the  same 
laws  that  govern  the  contracts  of  private  parties.  Thus  the 
doctrine  of  estoppel  in  such  a  contract  may  be  invoked  on 
behalf  of  or  against  a  municipality.  Says  Bigelow  on  Estop- 
pel (sec.  1128) :  "But  it  is  a  weU-settled  principle,  applicable 
alike  to  the  states  and  the  United  States,  that  whenever  a 
government  descends  from  the  plains  of  sovereignty  and  con- 
tracts with  parties,  such  government  is  regarded  as  a  private 
person  itself,  and  is  bound  accordingly.  A  state  in  its  con- 
tracts with  individuals  must  be  judged  and  must  abide  by  the 
same  rules  which  govern  individuals  in  similar  cases,  and 
when  such  a  contract  comes  before  a  court  the  rights  and 
obligations  of  the  contracting  parties  will  be  adjudged  upon 
the  same  principles  as  if  both  contracting  parties  were  private 
persons."    (See,  also,  Sacramento  County  v.  Southern  Pacific 
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Co.,  127  Cal.  222,  [59  Pac.  568,  825] ;  Coiitra  Costa  County 
V.  Breen,  139  Cal.  432,  [73  Pac.  189].)  We  have  here  pre- 
sented  the  case  where,  notwithstanding  the  irregularity  and 
informality  in  the  failure  to  reduce  the  contract  to  writing, 
the  owner  of  the  legal  title  induced  defendant  to  expend 
moneys  and  make  valuable  improvements  for  the  benefit  of  his 
remaining  property,  under  promise  to  convey  a  specific  piece 
of  land.  Defendant  was,  by  the  owner  of  the  legal  title,  let 
into  possession  of  this  land,  and  the  owner  of  the  legal  title 
made  open  disclaimer  of  his  title  before  the  trustees  of  de- 
fendant and  caused  himself  to  be  relieved  from  the  assessment 
upon  the  ground  that  it  was  defendant's  property.  PlaintiflEs 
here  seek  to  hold  all  the  benefits,  while  refusing  perform- 
ance. They  are  estopped  from  so  doing,  under  funda- 
mental and  well-settled  princinles.  (Des  Moinex  aaid  Fort 
Dodge  R,  R,  Co.  v.  Lynd,  94  Iowa,  368,  [62  N.  W.  806] ; 
Lane  v.  Pacific  etc.  Co.,  8  Idaho,  230,  [67  Pac.  656] ;  McClana- 
han  V.  West,  100  Mo.  309,  [13  S.  W.  674] ;  Blood  v.  Serena  L. 
A  W.  Co.,  113  Cal.  221,  [41  Pac.  1017,  47  Pac.  695] ;  Carpy 
V.  Dowdcll,  115  Cal.  677,  [47  Pac.  695] ;  1  Abbott's  Municipal 
Corporations,  sec.  259;  City  of  Buffalo  v.  Balcom,  134  N.  Y. 
532,  [32  N.  E.  7].) 

The  court  by  its  original  judgment  decreed  that  the  "plain- 
tiffs take  nothing  by  their  action."  It  appears  that  this  was 
an  inadvertence,  since,  to  certain  of  the  lands  described  in 
the  complaint,  no  claim  was  made  by  the  town.  The  court 
then  amended  this  judgment  by  decreeing  to  plaintiffs,  as 
against  defendant,  all  the  lands  in  the  complaint  described, 
excepting  such  lands  as  were  described  in  defendant's  cross- 
complaint.  An  appeal  from  the  judgment  was  pending  at  the 
time  this  order  was  made.  However  irregular  it  may  be  said 
to  have  been,  since  it  was  manifestly  in  the  interest  of  plain- 
tiffs, and  to  correct  a  clear  oversight,  plaintiffs  were  not 
injured  in  any  way  and  should  not  be  heard  to  complain. 

This  disposes  of  all  the  questions  which  we  deem  necessary 
for  a  consideration,  and  for  the  reasons  above  given  the  judg- 
ment and  order  appealed  from  are  afiirmed. 

Lorigan,  J.,  and  McFarland,  J.,  concurred 

Hearing  in  Bank  denied. 
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[S.  F.  No.  4503.    In  Bank.— June  8,  1908.] 

J.  S.  McGINNIS,  Petitioner,  v.  MAYOR  AND  COMMON 
COUNCIL  OF  CITY  OF  SAN  JOSE,  Eespondents. 

Mandamus — Str£bt-Bailboad  Franchise — ^Discketion  or  Citt  Coun- 
cil— Advertisement  oir  Application. — ^Under  the  act  of  March 
22,  1905,  regulating  street  railroad  and  other  franchises  in  counties 
and  municipalities,  the  major  and  common  council  of  a  municipalitj 
have  discretion  whether  or  not  to  advertise  an  application  for  a 
«treet-railroad  franchise,  and  to  determine  whether  or  not  the 
franchise  or  privilege  shall  be  granted  at  all,  the  onlj  purpose  of 
the  act  in  this  regard  being  to  prevent  the  granting  thereof  in 
any  other  manner  than  that  prescribed.  Mandamus  will  not  lie 
to  control  the  discretion  of  the  governing  bodj  of  the  municipality, 
as  to  whether  thej  will  advertise  an  application  for  such  franchise. 

Id. — ^Writ  or  Mandate  not  Anticipatory. — A  writ  of  mandate  cannot 
be  issued  which  shall  be  effectual  only  in  the  event  that  the  inferior 
tribunal  or  board  shall  subsequently  determine  a  matter  then  pend- 
ing before  it  in  a  certain  way.  The  act  which  will  be  compelled 
must  be  one  to  the  performance  of  which  the  complaining  party 
is  entitled  at  the  institution  of  his  proceeding;  and  it  is  the  refusal 
«r  neglect  to  perform  an  act  which  is  enjoined  by  the  law  as  a 
present  duty,  that  serves  as  the  foundation  for  the  proceeding. 

PETITION  for  Writ  of  Mandate  to  Mayor  and  Common 
Council  of  the  City  of  San  Jose. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Partridge  &  Jacobs,  Charles  S.  Wheeler,  and  J.  F.  Bowie, 
for  Petitioner. 

F.  B.  Brown,  J.  E.  Richards,  Cobb  &  Rea,  J.  C.  Campbell, 
William  B.  Bosley,  S.  F.  Leib,  Amicvs  Curice,  and  Harry  L. 
Titus,  and  Morrison,  Cope  &  Brobeck,  Amid  CuricR,  for  Re- 
spondents. 

ANGELLOTTI,  J. — ^Application  for  writ  of  mandarmis, 
prayed  to  be  directed  against  the  mayor  and  common  coimcil 
of  the  city  of  San  Jose,  a  municipal  corporation. 

Plaintiflf,  a  resident,  citizen,  and  taxpayer  of  the  city  of  San 
Jose,*  seeks  by  this  proceeding  to  obtain  a  writ  of  mandate 
reqxuring  the  defendants  to  advertise  a  pending  application 
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for  a  franchise  for  certain  street  railroads  in  said  city,  in  the 
manner  provided  by  an  act  of  the  legislature  of  the  state  of 
California  entitled  "An  act  providing  for  the  sale  of  street 
railroad  and  other  franchises  in  counties  and  municipalities, 
and  providing  conditions  for  the  granting  of  such  franchises 
by  legislative  or  other  governing  bodies,  and  repealing  con- 
flicting acts,"  approved  March  22,  1905.  (Stats.  1905,  p.  777.) 
An  alternative  writ  was  issued  upon  the  filing  of  the  peti- 
tion. The  matter  has  now  been  submitted  for  decision  upon 
a  demurrer  to  the  petition. 

The  questions  upon  which  a  decision  is  desired  by  counsel 
are :  1.  Whether  the  act  in  question  is  applicable  to  the  city 
of  San  Jose;  and  2.  Whether  such  act  is  void  under  certain 
provisions  of  our  state  constitution.  While  we  fully  recognize 
the  importance  of  these  questions,  we  are  met  at  the  outset  by 
an  objection  to  their  consideration  in  this  proceeding  which 
appears  to  us  to  be  unanswerable.  If  we  assume  that  the  act 
in  question  is  in  all  respects  valid,  and,  further,  that  it  con- 
stitutes the  law  applicable  in  the  matter  of  granting  street- 
railroad  franchises  in  the  city  of  San  Jose,  we  are  satisfied 
that  plaintiff  would  nevertheless  not  be  entitled  to  the  relief 
sought  herein,  or  any  other  relief  within  our  power  to  give 
upon  this  application.  If  this  be  true,  the  questions  above 
stated  are  practically  relegated,  so  far  as  this  proceeding  is 
concerned,  to  the  category  of  moot  or  abstract  questions,  the 
determination  of  which  in  petitioner's  favor  could  not  affect 
the  result  Under  such  circumstances,  we  do  not  fed  that 
this  court  would  be  warranted  in  entering  upon  their  con- 
sideration. 

It  is  alleged  in  the  petition  that  on  or  about  November  21, 
1903,  the  San  Jose  and  Santa  Clara  Railroad  Company,  a 
corporation,  filed  with  the  clerk  of  defendants,  and  presented 
to  defendants,  its  petition  for  the  franchise;  "that  the  said 
mayor  and  common  council  propose  and  intend  to  grant  the 
said  franchise  as  petitioned  for";  that  they  "have  threatened 
and  do  now  threaten  to  grant"  the  same,  "without  advertising 
in  any  manner  in  any  newspaper  .  .  .  the  fact  of  said  appli- 
cation, and  without  so  advertising  any  statement  that  they 
propose  to  grant  the  same,  and  without  so  advertising  that 
bids  will  be  received  for  such  franchise  and  that  it  will  be 
awarded  to  the  highest  bidder";  that  each  and  every  one  of 
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them  propose  and  intend  to  vote  for  the  granting  and  they 
will  grant  the  franchise  petitioned  for  without  requiring  any 
payment  therefor  into  the  city  treasury,  and  without  any  sale 
of  such  franchise;  that  no  competition  for  the  purchase  of 
the  franchise  will  be  permitted,  and  the  city  will  thereby  be 
deprived  of  a  large  sum  of  money,  and  the  burden  of  the 
taxpayer  will  be  greatly  increased;  that  petitioner  himself 
desires  to  bid  for  such  franchise,  and  if  competitive  bidding  is 
not  had,  will  be  deprived  of  opportunity  so  to  do ;  that  on  De- 
cember 4, 1905,  petitioner  demanded  of  the  mayor  and  common 
council  that  they  advertise  for  sale  the  said  franchise,  and 
give  an  opportunity  to  petitioner  and  all  others  to  bid  there- 
for; that  notwithstanding  said  demand,  the  mayor  and  com- 
mon council  refuse  to  so  advertise. 

The  act  of  March  22,  1905,  provides  that  every  franchise  or 
privilege  to  do  certain  things,  including  the  construction  or 
operation  of  street  or  interurban  railroads  upon  any  public 
street  or  highway,  "shall  be  granted  upon  the  conditions  in 
this  act  provided,  and  no"t  otherwise."  It  then  specifies  the 
procedure  and  conditions.  "When  an  application  for  a  fran- 
chise is  filed  with  the  governing  or  legislative  body  of  the 
county  or  municipality,  "thereupon  said  governing  body  shall, 
in  its  discretion,  advertise  the  fact  of  said  application,  together 
with  the  statement  that  it  is  proposed  to  grant  the  same,"  in 
one  or  more  newspapers  of  the  county  or  municipality  for  a 
certain  designated  period.  This  advertisement  must  contain 
a  statement  of  the  character  of  the  franchise  proposed  to  be 
granted,  the  proposed  term,  if  it  be  a  street  railroad  the  pro- 
posed route;  that  the  franchise  will  be  awarded  to  the  highest 
bidder,  who  must,  during  its  life,  pay  to  the  county  or  munici- 
pality a  certain  portion  of  its  gross  annual  receipts,  and  that 
sealed  bids  will  be  received  up  to  a  certain  hour  and  day 
named  therein.  It  then  provides  for  the  manner  of  said  bids, 
the  consideration  thereof,  the  right  of  any  person  at  the  time 
of  opening  of  the  bids  to  bid  a  sum  not  less  than  ten  per  cent 
above  the  highest  sealed  bid,  the  sale  by  the  governing  body 
to  the  highest  bidder,  the  execution  of  a  bond  by  the  success- 
ful bidder,  the  granting  of  the  franchise  by  ordinance,  and 
the  commencement  of  work  thereunder  within  a  specified  time. 

It  is  very  clear  that  this  act  invests  the  governing  or  other 
legislative  body  of  the  county,  city  and  county,  city,  or  town, 
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^th  the  sole  power  to  determine,  in  the  exercise  of  its  dis- 
•cretion,  whether  or  not  the  franchise  or  privilege  petitioned 
for  shall  be  granted  at  all,  and  the  only  purpose  of  the  act  in 
this  regard  is  to  prevent  the  granting  thereof  in  any  other 
onanner  than  that  prescribed.  The  presentation  of  an  appli- 
•cation  to  snch  legislative  body  does  not  compel  it  to  proceed 
to  grant  the  franchise,  or  to  take  a  single  step  in  the  direction 
of  granting  it.  The  legislature  has  been  careful  to  expressly 
provide  that  such  body,  upon  the  filing  of  the  application, 
•shall  "in  its  discretion  advertise,"  etc.  This,  of  course,  does 
not  mean  that  the  body  may  in  granting  such  a  franchise 
in  its  discretion  dispense  with  advertising,  but  it  does  un- 
-doubtedly  mean  that  it  may,  in  its  discretion,  refrain  from 
taking  any  step  toward  granting  a  franchise  for  the  thing 
asked.  In  other  words,  the  question  whether  any  such  fran- 
<;hise  shall  be  given  to  any  one  is,  notwithstanding  the  presen- 
tation of  the  application,  solely  with  such  legislative  body, 
to  be  determined  by  it  in  its  discretion.  It  is  elementaiy  that 
tnandamus  will  not  lie  to  control  the  discretion  confided  by 
law  to  an  inferior  tribunal  or  board,  and  no  one  could  contend 
with  any  show  of  reason  that  the  legislative  body  of  the  city 
of  San  Jose  could  be  compelled  by  mandamus  to  perform  any 
of  the  acts  essential  under  the  act  to  the  granting  of  the 
franchise,  merely  because  an  application  for  such  franchise 
had  been  presented  to  it.  This,  we  take  it,  is  recognized  by 
learned  counsel  for  petitioner,  and  accounts  for  the  presence 
in  the  petition  of  the  allegations  as  to  the  intention  of  the 
mayor  and  members  of  the  common  council.  But,  however 
material  these  allegations  might  be  in  an  application  for  a 
writ  of  prohibition  to  restrain  action  by  the  legislative  body 
in  violation  of  the  provisions  of  the  act,  which,  of  course, 
would  not  lie,  the  functions  of  the  body  in  such  a  matter  not 
being  in  any  degree  judicial  (see  Cameron  v.  Kenfiddy  57  CaL 
650;  Farmers'  etc.  v.  Thresher,  62  Cal.  407;  Hobart  v.  TUlsoHy 
66  Cal.  210,  [5  Pac.  83]),  or  in  a  proceeding  to  enjoin  any 
such  action,  they  do  not  affect  the  matter  before  us.  The  dis- 
cretionary power  to  refuse  to  take  any  step  toward  granting 
the  franchise  sought  continues  to  the  very  moment  of  official 
action  by  the  legislative  body,  notwithstanding  any  existing 
intention  on  its  part  or  on  the  part  of  any  of  the  members 
of  the  body  as  to  how  they  will  ultimately  vote  thereon,  and  as 
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Jong  as  that  discretionary  power  exists  we  cannot  control  it 
by  compelling  action  looking  to  the  granting  of  such  franchise. 
Such  clearly  would  be  the  effect  of  granting  the  writ  sought 
by  petitioner  herein. 

We  do  not  understand  that  a  writ  of  mandate  can  be  issued 
which  shall  be  effectual  only  in  the  event  that  the  inferior 
tribunal  or  board  shall  subsequently  determine  a  matter  then 
pending  before  it  in  a  certain  way.  The  act  which  will  be 
compelled  by  mandamti^  must  be  one  to  the  performance  of 
which  the  complaining  party  is  entitled  at  the  institution  of 
his  proceeding.  It.  is  the  refusal  or  neglect  to  perform  an 
act  which  is  enjoined  by  the  law  as  a  present  duty  that  serves 
as  the  very  foundation  for  the  proceieding. 

The  point  we  have  discussed  is  raised  by  the  demurrer,  and 
was  expressly  made  by  counsel  on  the  oral  argument  As  we 
think  that  it  effectually  disposes  of  the  proceeding,  it  will  be 
xmnecessary  to  consider  any  of  the  other  propositions  which 
lave  been  elaborately  and  ably  argued  by  learned  counsel.  If 
the  act  of  March  22,  1905,  is  a  valid  act,  applicable  to  the 
•city  of  San  Jose,  and  a  franchise  for  a  street  railroad  is 
:granted  in  violation  of  its  terms,  doubtless  an  adequate 
remedy  can  be  found  in  a  proper  proceeding. 

The  alternative  writ  of  mandate  heretofore  issued  is  dis- 
charged, and  the  proceeding  is  dismissed. 

Shaw,  J.,  Sloss,  J.,  Lorigan,  J.,  and  Henshaw,  J.  concurred* 


[S.  F.  No.  4981.    In  Bank.— June  9,  1908.] 

In  the  Matter  of  the  Estate  of  ALPHEUS  BULL,  Deceased. 
IRENE  BULL,  Widow  and  Sole  Legatee,  Appellant; 
JOHN  McDOUGALD,  Treasurer  of  City  and  County  of 
San  Francisco,  Respondent. 

UsTATES  or  Deceased  Persons — Inheritance  Tax — Construction  of 
Act  or  1905— Estates  Exceeding  Twenty-five  Thousand  Dol- 
lars— Primary  Rates. — ^Under  section  3  of  the  Inheritance  Tax 
Act  of  1905,  where  the  estate  exceeds  twenty-five  thousand  dollars 
in  valne,  the  primary  rates  imposed  on  the  first  twenty-five  thousand 
dollars  in  section  2  of  the  act  are  to  be  computed,  besides  the 
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computation  upon  the  excess  over  that  sum,  provided  for  in  seetion 
8.  The  reference  in  section  3  to  seetion  2  of  the  act  as  to  primary 
rateS;  shows  the  intention  of  the  legislature  to  charge  the  primary 
rates  in  all  eases,  whether  the  estate  is  less  than  or  exceeds  twenty- 
five  thousand  dollars  in  value. 

Id. — Strict  Construction  or  Taxing  Law: — Exemptions. — ^The  rule 
favoring  a  strict  construction  of  a  taxing  law,  extends  also  to 
exemptions,  as  well  as  to  impositions,  and  there  should  be  a  striet 
eonstruction  against  an  exemption  which  would  yield  absurd,  un- 
equal, and  unjust  results. 

Id. — Numbering  op  Sections  not  Controllino. — The  numbering  of  the 
sections  in  statutes  is  a  purely  artificial  and  unessential  arrange- 
ment resorted  to  for  the  purpose  of  convenience  only,  and  can  never 
be  allowed  to  hinder  a  correct  construction  of  the  entire  act. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  fixing  the  amount  of  an  inheri- 
tance tax.    Thos.  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Piatt  &  Bayne,  for  Appellant. 

Hartley  F.  Peart,  for  Respondent 

BEATTT,  C.  J.— This  is  an  appeal  by  the  widow  and  sole 
legatee  from  an  order  or  decree  of  the  superior  court  requir- 
ing her  to  pay  an  inheritance  tax  of  $2,062.07  on  the  net  value 
of  her  deceased  husband's  estate,  amounting  to  $121,483.05. 
The  following  table  shows  how  the  probate  judge  computed 
the  amount  of  the  tax : — 

Taxable 
Exemption.    Inheritance. 

1st  $25,000 $10,000      $15,000.00 

$25,000  to  $50,000 . . .  25,000.00 

$50,000  to  $100,000..  50,000.00 

Excess  over  $100,000 .  21,483.05 

$2062.07 

The  only  item  in  this  estimate  excepted  to  is  the  first:  one 
per  cent  of  the  fifteen  thousand  dollars  remaining  after  de- 
ducting from  the  first  twenty-five  thousand  dollars  the  widow's 
exemption  of  ten  thousand  dollars.    The  objection  to  this  item, 


Kate. 

Tax. 

1     % 

$150.00 

11/2% 

375.00 

2     % 

1000.00 

21/2% 

537.07 
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amounting  to  one  hundred  and  fifty  dollars,  is  based  upon 
appellant's  construction  of  sections  2  and  3  of  the  act  of  March 
20,  1905  (Stats.  1905,  pp.  342,  343),  by  which  the  inheritance 
tax  was  imposed.  It  is  contended  that  section  2  relates  exclu- 
sively to  estates  not  exceeding  twenty-five  thousand  dollars 
in  value  and  makes  a  wholly  independent  provision  for  esti- 
mating the  amount  of  the  tax  on  such  estates,  while  section 
3  deals  exclusively  with  estates  exceeding  twenty-five  thousand 
dollars  in  value  (the  case  here),  and  by  its  terms  imposes  a 
tax  only  upon  the  excess  over  that  sum.  It  is  true  that  by 
section  3,  read  by  itself  and  very  literally,  no  tax  is  imposed 
except  upon  the  excess  over  twenty-five  thousand  dollars  of 
estates  having  a  value  exceeding  that  sum,  but  that  section  is 
not  to  be  read  by  itself.  The  numbering  of  sections  in  statutes 
is  a  purely  artificial  and  unessential  arrangement  resorted 
to  for  purposes  of  convenience  only,  and  can  never  be  allowed 
to  hinder  a  correct  construction  of  the  entire  act.  Section  2  of 
this  act  does  in  terms  and  in  fact  relate  exclusively  to  estates 
not  exceeding  twenty-five  thousand  dollars  in  value.  It  im- 
poses a  tax  upon  the  unexempt  portion  of  that  sum,  of  from 
one  to  five  per  cent,  according  to  the  degree  of  relationship 
of  the  heir  or  devisee  or  legatee  to  the  decedent.  Section  3 
imposes  a  tax  according  to  a  sliding  scale  on  the  excess  over 
twenty-five  thousand  dollars  in  the  case  of  all  estates  exceed- 
ing that  valuation,  but  it  does  not,  as  counsel  contend,  omit  or 
exempt  the  first  twenty-five  thousand  dollars,  for  by  its  first 
clause  it  imports  the  provisions  of  section  2.  It  reads :  "Sec. 
3.  The  foregoing  rates  in  section  two  are  for  convenience 
termed  the  primary  rates.  When  the  market  value  of  such 
property  or  interest  exceeds  twenty-five  thousand  dollars,  the 
rates  of  tax  upon  such  excess  shall  be  as  follows: 

"(1.)  Upon  all  in  excess  of  $25,000  and  up  to  $50,000,  one 
and  one-half  times  the  primary  rates. 

"(2.)  Upon  all  in  excess  of  $50,000  and  up  to  $100,000,  two 
times  the  primary  rates. 

"(3.)  Upon  all  in  excess  of  $100,000  and  up  to  $500,000, 
two  and  one-half  times  the  primary  rates. 

"(4.)  Upon  all  in  excess  of  $500,000  three  times  the  pri- 
mary rates." 

The  clause  in  italics  connects  the  two  sections  and  gives  to 
section  3  its  proper  construction.    It  shows  that  the  intention 
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of  the  legislature  was  that  the  "primary  rates"  were  to  be 
computed  in  all  cases. 

The  rule  of  strict  construction  is  invoked  by  appellant — 
the  rule,  that  is  to  say,  that  a  statute  will  not  be  held  to  have 
imposed  a  tax  unless  it  is  clear  and  explicit  It  is  no  doubt 
true  that  a  taxing*  law  is  to  be  construed  strictly,  but  the  rule 
extends  to  exemptions  as  well  as  impositions,  and  the  construe- 
tion  contended  for  by  appellant  would  yield  this  absurd  result: 
A  widow  succeeding  to  an  estate  of  twenty-five  thousand  dol- 
lars would  pay  a  tax  of  one  hundred  and  fifty  dollars ;  a  widow 
succeeding  to  an  estate  of  twenty-five  thousand  and  one  dol- 
lars would  pay  a  tax  of  one  cent  and  a  half.  A  stranger  in 
blood  to  the  decedent  taking  by  devise  or  bequest  an  estate 
of  twenty-five  thousand  doUars  would  pay  a  tax  of  twelve 
hundred  and  twenty-five  dollars,  but  if  the  estate  was  worth  a 
dollar  over  twenty-five  thousand  dollars  he  would  pay  only 
seven  and  a  half  cents.  We  think  a  strict  construction  should 
be  indulged  against  a  rule  of  exemption  so  unequal  and  un- 
just as  this  would  be. 

The  order  and  decree  of  the  superior  court  is  affirmed. 

Henshaw,  J.,  Shaw,  J.,  Angellotti,  J.,  Sloss,  J.,  and  Lorigan, 
J.,  concurred. 


[S.  F.  No.  4493.    Department  Two.— June  10,  1908.] 

HENRY  E.  BOTHIN  et  al.,  Appellants,  v.  THE  CALIFOIU 
NIA  TITLE  INSURANCE  AND  TRUST  COMPANY^ 
Respondent. 

Title  Insurance — Record  Title — Tenure  of  Occupants  Exckpt«>— 
TiTi«E  BY  Adverse  Possession  not  Insured  against.: — Where 
a  policy  of  title  insurance,  bj  its  terms,  onlj  insured  the  record 
title  to  the  property,  and  expressly  excepted  the  "tenure  of  the  pres- 
ent occupants,"  a  title  to  a  portion  of  the  property  acquired  by 
adverse  possession,  is  not  insured  against,  and  constitutes  no  breach 
of  the  covenant  of  title  set  forth  in  the  policy. 

Id. — Action  for  Breach  or  Covenant — Detects  m  Title — ^TnuK  of 
Adverse  Claimants  Quieted— Trust-Deed  by  Stranger  to  QI^ 
CRD  Title. — ^In  an  action  to  recover  damages  for  alleged  breaehei  of 
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the  eovenanto  in  such  poliej  of  title  insurance,  for  specified  defects- 
in  the  title,  there  can  be  no  recovery  either  for  the  expense  of  defend- 
ing an  action  to  quiet  title  in  which  adverse  occupants  of  a  portion 
of  the  property  prevailed,  nor  can  a  deed  of  trust  executed  by  a 
stranger  to  the  record  title,  constitute  a  defect  in  the  record  title 
insured  against. 
Id. — Effect  of  Becoedino  Act. — The  provisions  of  section  1213  of 
the  Civil  Code,  that  every  conveyance  of  real  property  acknowledged 
and  recorded  is  from  the  date  of  recordation  constructive  notice 
to  subsequent  purchasers  and  mortgagees,  are  inapplicable  to  a 
conveyance  by  one  who  is  not  in  any  manner  connected  with  the 
title  of  record. 


APPEAL  from  a  judgment  of  the  Superior  Court  of  the- 
City  and  County  of  San  Francisco  and  from  an  order  denying, 
a  new  triaL    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  McGowan,  and  Geo.  D.  Squires,  for  Appellants. 

Olney  &  Olney,  for  Bespondent. 

LORIGAN,  J. — This  action  was  brought  to  recover  damages^ 
for  breach  of  a  covenant  in  a  title  insurance  policy.  The  facts, 
either  admitted  or  proven,  are  as  follows:  On  March  1,  1900,. 
the  plaintiff  H.  E.  Bothin  having  entered  into  a  contract  for- 
the  purchase  from  the  Sharon  Estate  Company  of  City  Slip* 
lots  71  and  72  in  the  city  and  county  of  San  Francisco, 
applied  to  the  defendant,  a  corporation  engaged  in  issuing 
title  insurance  policies,  for  a  policy  insuring  the  title  to  said, 
lots. 

On  December  13,  1900,  the  defendant  duly  issued  its  policy 
of  insurance  on  said  lots,  guaranteeing  the  title  to  the  same 
to  be  in  plaintiff,  who  at  the  same  time  took  a  conveyance- 
thereof  from  the  Sharon  Estate  Company. 

Among  other  things,  the  policy  provided  that  the  defend- 
ant, The  California  Title  Insurance  and  Trust  Company, 
covenanted  to  indemnify  and  insure  said  plaintiff  "from  all 
loss  or  damage,  not  exceeding  $10,000,  which  the  said  as- 
sured shall  sustain  by  reason  of  defects  in  the  title  of  the 
assured  to  the  estate  or  interest  described  in  Schedule  A,  or- 
by  reason  of  liens  or  encumbrances  affecting  the  same  on  the: 
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13th  day  of  December,  1900,  .  .  .  excepting  only  such  as  are 
specified  in  Schedule  B ;  subject  to  the  conditions  and  stipula- 
tions on  the  third  page  hereof,  which  with  the  schedules  afore- 
said are  a  part  of  this  policy." 

Schedule  B  referred  to  provides,  in  part,  as  follows: 
"Schedule  B — defects  of  or  objections  to  the  title,  and  liens, 
charges  and  encumbrances  thereon  against  which  the  com- 
pany does  not  insure;  1.  Tenure  of  the  present  occupants 
.  .  .;  4.  Instruments,  liens,  encumbrances,  judicial  pro- 
ceedings and  pending  suits  not  shown  by  any  public  record 
thereof  in  the  city  and  county  of  San  Francisco;  and  secret 
trusts  known  to  the  assured  and  not  disclosed  to  the  company." 
It  appears  that  when  this  policy  was  issued  there  was,  and  for 
some  time  prior  thereto  had  been,  on  record  in  the  recorder's 
office  of  the  city  and  county  of  San  Francisco  a  deed  of  trust 
by  which  one  P.  M.  Partridge  conveyed  to  the  trustees  of  the 
San  Francisco  Savings  Union  about  fourteen  feet  of  the 
westerly  portion  of  said  lot  71.  Subsequent  to  the  issuance 
of  the  policy  to  plaintiflE  it  was  discovered  that  the  adjoining 
owners  of  property  to  the  west  of  lots  71  and  72  described 
in  the  policy  had  eocroached  about  fourteen  feet  thereon  with 
their  buildings,  and  that  the  buildings  of  plaintiff  encroached 
to  a  like  extent  upon  the  owners  of  City  Slip  lots  73  and  74 
on  the  east.  In  fact,  it  appeared  that  neither  the  owners 
of  property  to  the  west  of  the  lots  purchased  by  plaintiff 
nor  the  predecessors  in  title  of  plaintiff  had  erected  their 
buildings  on  the  true  line,  but  respectively  about  fourteen 
feet  easterly  thereof.  One  of  said  encroaching  owners 
was  said  P.  M.  Partridge,  whose  trust-deed  above  referred 
to  was  on  record  when  the  policy  was  issued.  The  descrip- 
tion in  that  deed  did  not  refer  to  lot  71  by  name,  and  that 
it  embraced  any  portion  thereof  could  only  be  determined 
by  a  survey  according  to  the  calls  of  the  trust-deed.  Some 
question  arising  subsequent  to  the  issuance  of  the  policy 
as  to  the  lines  between  them,  Partridge  brought  an  action 
against  plaintiff  to  quiet  his  title  to  the  fourteen  feet  of  the 
westerly  portion  of  lot  71  which  was  in  his  actual  occupancy 
and  which  was  embraced  in  his  trust-deed,  and  one  John  A. 
Schmidt,  adjoining  him  on  the  north,  brought  a  simOar 
suit  against  plaintiff  to  quiet  title  to  about  the  same  number 
of  feet  on  the  westerly  portion  of  lot  72  which  was  in  his 
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possession  and  occeupied  by  his  buildings.  Judgment  in 
these  actions  went  in  favor  of  the  plaintiffs  to  the  portions 
of  lots  71  and  72  and  their  title  quieted  thereto.  Plaintiff 
here  likewise  brought  actions  against  parties  claiming  under 
the  record  title  to  about  fourteen  feet  of  the  property  to 
the  east  of  said  lots  and  beyond  the  easterly  line  thereof, 
but  of  which  he  was  actually  in  the  occupancy  with  his 
buildings,  and  obtained  judgments  quieting  his  title  thereto. 

It  further  appears  from  the  findings  that  plaintiff  here, 
while  not  obtaining  possession  of  the  entire  property  em- 
braced within  lots  71  and  72,  obtained  the  identical  property 
that  he  had  looked  at  and  had  in  mind  when  he  obtained 
his  deed  from  the  Sharon  Estate  Company,  and  substantially 
of  the  same  dimensions  as  there  called  for. 

There  is  no  claim  that  P.  M.  Partridge  had  any  title  of 
record  to  any  portion  of  lot  71,  or  that  the  trust-deed  ex- 
ecuted by  him  embraced  in  its  description  any  of  the  im- 
provements of  plaintiff  which  were  supposed  to  cover  the 
entire  lot.  Neither  is  there  any  claim  that  lot  72  was 
embraced  within  the  calls  of  any  instruments  in  writing, 
save  those  constituting  the  chain  of  title  of  plaintiff,  and 
it  is  conceded  that  the  plaintiff  had  the  record  title  to  both 
these  lots. 

The  claim  of  plaintiff  was  that  he  had  sustained  damages 
embracing  an  amount  which  he  had  paid  for  attorney's 
fees  and  expenses  in  defending  the  actions  brought  by 
Partridge  and  Schmidt,  as  also  damages  for  alleged  de- 
preciation in  value  of  the  property  described  in  the  policy, 
occasioned  through  the  irregular  shape  in  which  the  judg- 
ments in  these  suits  left  the  remainder  of  the  lots. 

The  court  awarded  judgment  in  favor  of  defendant,  and 
from  said  judgment  and  the  order  denying  his  motion  for  a 
new  trial,  the  plaintiff  appeals. 

The  main  point  on  this  appeal  is  relative  to  the  title  of 
Partridge  to  the  portion  of  lot  71  which  was  included  in 
his  deed  of  trust,  it  being  insisted  by  appellant  that  there 
was  a  breach  of  the  covenants  contained  in  the  policy  by 
reason  of  this  trust-deed  being  upon  the  record.  Taking, 
however,  into  consideration  the  covenants  of  the  policy, 
this  claim  is  not  tenable.  It  is  quite  clear  from  the  con- 
ditions of  that  instrument  that  what  was  insured  by  the 
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respondent  was  that  the  record  title  to  the  lot  was  in  ap- 
pellant. It  is  not  insisted,  nor  could  it  be,  that  Partridge 
had  a  record  title  to  any  portion  of  the  lot  in  question.  The 
evidence  shows  that  he  had  not.  In  fact,  it  was  admitted 
that  the  record  title  to  the  lot  was  in  the  appellant,  and  it 
is  evident  from  the  policy  that  this  was  all  that  the  re- 
spondent insured.  The  only  title  which  Partridge  had  was 
a  title  to  a  portion  of  the  lot  acquired  by  adverse  posses- 
sion, but  this,  the  respondent  not  only  did  not  insure,  but 
expressly  declared  it  did  not  in  that  provision  of  Schedule 
B  wherein  it  is  stated  that,  among  other  defects  of  or 
objections  to  the  title  not  insured  against,  was  the  "tenure 
of  the  present  occupants."  "Tenure"  is  a  term  of  extensive 
signification.  While  it  means  the  mode  by  which  one  holds 
an  estate  in  land,  it  imports  any  kind  of  holding  from  mere 
possession  to  the  owning  of  the  inheritance.  (Bouvier  Law 
Die. ;  Anderson's  Law  Die. :  Term  "Tenure.") 

Now,  the  only  title  that  Partridge  held  to  the  lot  was 
the  title  acquired  by  adverse  possession.  His  tenure  of  the 
property  was  exclusively  that  of  an  adverse  occupant.  He 
had  no  title  of  record  and  against  his  title  acquired  by 
reason  of  his  adverse  occupancy  the  policy  expressly  de- 
clared it  did  not  insure  when  it  provided  it  did  not  insure 
against  the  "tenure  of  the  present  occupant."  As  far  as  the 
record  title  to  the  lot  is  concerned,  the  respondent  did  in- 
sure it  to  be  in  appellant,  but  as  against  any  title  or  right 
to.  the  property  asserted  by  one  who  might  be  in  posses- 
sion thereof,  holding  adversely  to  the  record  title,  insurance 
was  expressly  denied.  It  was  left  to  the  appellant  to  de- 
termine by  an  inspection  and  examination  of  the  property 
whether  there  was  adverse  occupancy  or  not;  to  determine 
for  himself  by  actual  measurement,  survey,  or  examination 
of  the  premises  whether  he  was  getting  what  he  contracted 
to  purchase,  or  whether  there  was  an  adverse  claim  of  title 
of  any  character  by  the  occupants  of  the  whole  or  any 
portion  of  the  premises.  Necessarily  the  record  title  is  all 
that  a  title  insurance  company  can  safely  or  judiciously 
insure.  While  the  title  to  real  property  may  be  disclosed 
by  the  record  to  be  in  one  person,  it  may,  in  fact,  be  in 
another  through  adverse  possession  or  in  one  in  occupation 
of  the  property  under  an  unrecorded  conveyance.    It  is  the 
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possibility  of  the  existence  of  these  conditions  as  to  the 
title  which  an  insurance  company  provides  against  by  insur- 
ing the  record  title,  and  none  other.  In  the  case  at  bar  the 
policy  only  insured  the  record  title  and  as  that  is  conceded 
to  have  been  in  appellant  and  the  title  of  Partridge  to  the 
portion  of  the  lot  in  question  resting  solely  upon  adverse 
possession  against  which  respondent  did  not  insure,  there 
was  no  breach  of  the  policy  of  insurance. 

But  it  is  claimed  by  counsel  for  appellant  that  the  pro- 
vision in  Schedule  B  of  the  policy  that  the  insurance  com- 
pany did  not  insure  against  "the  tenure  of  the  present 
occupants"  is  not  controlling  as  to  the  responsibility  of  the 
respondent  under  the  evidence  in  the  case,  but  it  is  insisted 
that  there  was  a  breach  of  the  policy  as  to  the  Partridge 
title  under  the  fourth  subdivision  of  Schedule  B  which  pro- 
vides that  the  company  does  not  insure  instruments,  liens, 
or  encumbrances  not  shown  by  any  public  record.  The 
claim  is  that  under  this  subdivision  appellant  was  insured 
against  any  "defect"  in  the  title  disclosed  by  publiiB  records 
of  the  city  and  county  of  San  Francisco,  and  that  the  deed 
of  trust  from  Partridge  to  the  San  Francisco  Savings  Union 
was  a  "defect"  in  the  title  as  that  term  is  used  in  the  policy 
of  insurance.  Undoubtedly,  the  policy  does  insure  against 
any  defect  in  the  record  title,  but  the  trust-deed  of  Part- 
ridge was  not  a  defect  in  such  title.  There  was  no  title 
appearing  of  record  in  Partridge  to  any  portion  of  the  lot  in 
question.  There  was  no  instrument  of  any  kind  or  character 
of  record  which  purported  to  convey  any  interest  in  this  lot 
to  him.  He  was  not  connected  with  the  chain  of  title  in 
any  respect.  That  chain  produced  from  the  records  showed 
the  title  to  be  in  appellant.  This  being  true,  the  deed  of 
trust  from  Partridge  created  no  defect  in  the  record  title. 
As  far  as  the  record  title  was  concerned.  Partridge  was  a 
mere  interloper.  One  who  is  not  connected  by  any  con- 
veyance whatever  with  the  record  title  to  a  piece  of  property 
and  makes  a  conveyance  thereof,  does  not  thereby  create 
any  defect  in  the  record  title  of  another  when  such  title 
is  deducible  by  intermediate  effective  conveyances  from  the 
original  owners  to  that  other.  This  we  think  so  clear  that 
it  is  idle  to  attempt  to  elaborate  it.  Such  a  deed  would  not 
even  be  constructive  notice.    Our  code  provides  that  every 
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conveyance  of  real  property,  acknowledged  and  recorded, 
is  from  the  date  of  recordation  constructive  notice  of  its 
contents  to  subsequent  purchasers  and  mortgagees.  (Civ. 
Code,  sec.  1213.)  This  language  is  very  general,  applying 
in  terms  to  every  conveyance,  but  it  is  held  that  this  only 
contemplates  conveyances  by  one  having  legal  title  to  the 
property  conveyed  and  is  applied  where  there  are  conflicting 
conveyances  made  by  persons  claiming  under  the  same  com- 
mon grantor.  It  does  not  apply  to  a  deed  by  a  stranger;  one 
who  is  not  connected  in  any  manner  with  the  title  of  record. 
No  notice  whatever  is  conveyed  by  such  a  deed.  (Long  v. 
Dollarhide,  24  Cal.  218;  Garber  v.  Gianella,  98  Cal.  529,  [33 
Pac.  458]  ;  Sharon  v.  Minock,  6  Nev.  377 ;  Rankin  v.  MiUer,  43 
Iowa,  19 ;  Edwards  v.  McKeman,  55  Mich.  526,  [22  N.  W.  20].) 

It  may  be  suggested,  too,  in  this  connection,  that  the  loss 
to  appellant  of  a  portion  of  his  lot  71  did  not  arise  out  of 
the  alleged  defect  in  the  record  title  of  appellant  created 
by  the  trust-deed  from  Partridge,  but  for  a  cause  entirely 
independent  of  it.  It  arose  from  the  fact  that  Partridge 
had  acquired  title  by  adverse  possession  of  the  land;  not 
from  any  defect  in  appellant's  record  title.  This  title 
by  adverse  possession  respondent  did  not  insure  against, 
but  expressly  provided  that  it  did  not. 

While  there  is  involved  in  the  appeal  a  claim  of  breach 
of  the  covenants  as  to  that  portion  of  lot  72  to  which  Schmidt 
had  title  by  adverse  possession,  little  need  be  said  on  the 
subject.  What  we  have  said  relative  to  the  Partridge  title 
applies  equally  to  the  Schmidt  title.  As  to  this  lot  72  there 
were  no  instruments  of  any  character  on  record  embracing 
any  portion  of  it,  except  such  instruments  as  made  out  the 
record  title  of  appellant.  Schmidt's  tenure  of  the  portion 
of  lot  72  at  the  time  of  the  issuance  of  the  policy  was 
solely  that  of  an  adverse  occupant  or  claimant.  He  had  no 
title  of  record  and  his  title  by  adverse  possession  was  not 
insured  against,  because,  as  we  have  seen,  it  was  expressly 
provided  in  the  policy  that  the  respondent  did  not  insure 
against  *'the  tenure  of  the  present  occupants." 

The  judgment  and  order  denying  the  motion  for  a  new 
trial  are  affirmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 
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[S.  F.  No.  4351.     Department  Two.— June  10,  1908.] 

KULLMAN,    SALZ    &   CO.,   Respondent,    v.    SUGAR   AP- 
PARATUS  MANUFACTURING  COMPANY,  Appellant. 

Action  to  Rescind  Purchase  of  Machine — ^Written  Contract — Ex- 
press Warranty — Evidence — Oral  Representation  and  Implied 
Warranties  Inadmissible. — In  an  action  to  rescind  a  written  con- 
tract for  the  purchase  of  a  machine  containing  an  express  war- 
ranty, all  oral  representations  and  implied  warranties  are  merged 
in  the  written  contract,  and  evidence  thereof  is  inadmissible  to  vary 
its  terms. 

Id.— Express  Allowance  of  Time  to  Experiment.— The  fact  that  by 
the  terms  of  the  written  contract  time  was  allowed  for  experiment 
with  the  machine,  and  that,  in  case  it  was  returned,  the  advance 
payment  was  to  be  retained  in  consideration  of  the  return  of  a 
second-hand  nmchine,  negatives  the  idea  that  there  was  any  other 
warranty  than  that  expressed  in  the  written  contract. 

Id. — Use  of  Trade  Name  in  Contract. — The  mere  use  of  a  trade 
name  in  the  written  contract  cannot  carry  with  it  implied  war- 
ranties not   expressed   in  the   contract. 

Id. — Code  Warranties  not  Pleaded  ob  Proved. — Code  warranties  con- 
tained in  sections  1767,  1769,  and  1776,  of  the  Civil  Code,  which 
were  not  pleaded  or  proved  cannot  be  relied  upon  by  the  plaintiff. 

Id. — Breach  of  Express  Warranty — Support  of  Finding — Conflict — 
Rescission  Justified — Error  in  Evidence  not  Prejudicial. — 
Where  a  breach  of  the  express  warranty  was  plimded  as  a  ground 
of  rescission  of  the  contract,  and  a  finding  of  such  breach  was 
supported  by  the  evidence  for  the  plaintiff,  notwithstanding  con- 
f icting  evidence  for  defendant  to  the  contrary,  such  finding  and 
proof  justified  the  judgment  rescinding  the  contract,  and  the  error 
in  receiving  inadmissible  proof  of  oral  representations  and  implied 
warranties  was  not  prejudicial,  and  will  not  necessitate  a  new  trial. 

APPEAL  from  a  jnrlprment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  J.  C.  B.  Hebbard, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gray  &  Leet,  for  Appellant. 

M.  B.  Kellogg,  and  A.  E.  Shaw,  for  Respondent. 
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HENSIIAW,  J. — Plaintiff  sued  to  rescind  a  contract  for 
the  purchase  of  a  "Lillie  triple-effect  evaporator,"  and  for 
the  recovery  of  such  part  of  the  purchase  price  as  it  had 
paid,  because  of  the  failure  of  the  machine  to  meet  the  require- 
ments of  a  warranty  expressed  in  the  written  contract  between 
the  parties.  Judgment  was  given  for  plaintiff,  and  from 
the  judgment  and  order  denying  its  motion  for  a  new  trial 
defendant  appeals. 

Plaintiff  is  a  California  corporation  engaged  in  the 
business  of  tanning  hides.  Defendant  is  a  corporation  en- 
gaged in  the  manufacture  of  machinery  in  the  state  of 
Pennsylvania.  As  a  branch  of  its  business,  it  manufactures 
evaporating  apparatuses  and  machines,  one  of  which  is, 
by  its  trade  name,  designated  a  "Lillie  triple-effect  evap- 
orator." In  plaintiff's  process  of  tanning,  the  hides  are 
successively  dipped  in  tannic  solutions  of  constantly  increas- 
ing strength.  These  solutions  are  obtained  by  running 
water  over  the  tanbark  and  leaching  the  tannin  therefrom. 
The  first  and  weakest  solution  to  which  the  hides  were 
subjected  was  one  of  eighteen  or  twenty  degrees  barkometer, 
and  the  solutions  were  gradually  increased  in  strength  to 
forty-five  or  fifty  degrees  barkometer.  When  there  was  a 
failure  of  the  water  to  extract  as  high  as  eighteen  or  twenty 
per  cent  from  the  tanbark,  the  result  was  a  solution  un- 
suitable for  tanning  uses,  and  thus  a  waste  product.  Plain- 
tiff conceived  the  idea  that  it  might  be  able  to  employ  an 
evaporating  and  condensing  apparatus  whereby  the  per- 
centage of  tannin  in  these  low  solutions  could  be  so  increased 
as  to  make  them  available  for  use.  Plaintiff  then  came  into 
communication  with  Mr.  Lillie,  president  of  the  defendant 
company,  who  inspected  the  tannin  solutions,  and  thought, 
and  so  stated,  that  the  apparatus  manufactured  by  his  com- 
pany would  do  the  desired  work.  Plaintiff  desired  defendant 
to  lend  it  one  of  its  machines  for  experimental  purposes, 
not  only  to  see  whether  the  machine  would  perform  the 
desired  work,  but  as  well  to  learn  whether  its  use  would  be 
consistent  with  the  method  of  tanning  employed  by  the  com- 
pany. Mr.  Lillie  declined  to  lend  the  machine,  for  the 
very  obvious  reason  that,  if  not  purchased,  it  would  be  re- 
turned without  compensation,  depreciated  in  value  as  a 
second-hand  outfit.     The  conversations  and  negotiations  be- 
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tween  the  parties  resulted  in  the  following  agreement,  which 
is  pleaded  in  the  complaint,  and  became,  without  doubt  or 
dispute,  the  original  contract  between  the  parties: — 
"Gentlemen : 

"I  beg  hereby  to  afBrm  the  proffer  made  by  me  verbally  to 
Mr.  Kullman  this  morning,  which  was : 

"To  sell  to  you  the  Lillie  triple-effect  evaporator  with 
condenser  (jet  not  surface)  vacuum  pump  and  engine  re- 
ferred to  in  our  letter  to  you  of  the  13th  inst.  for  the  sum 
of  four  thousand  and  four  hundred  ($4,400.00)  f.  o.  b. 
Philadelphia,  payable  as  follows,  viz.:  $750.00  on  acceptance 
of  this  proposition,  $750.00  on  shipment  of  the  plant,  and 
$2,900  ninety  days  after  arrival  of  said  shipment  in  San 
Francisco,  you  however  to  have  the  option  of  returning 
the  apparatus  (i.  e.,  triple-eflfect,  condenser,  engine  and 
vacuum  pump,  with  all  fittings  and  connections  furnished 
therewith  by  us)  at  the  end  of  the  said  ninety  (90)  days 
after  the  arrival  of  the  shipment  in  San  Francisco  in  lieu 
of  making  the  said  payment  of  $2,900.00.  Shipment  of  same 
to  be  by  rail  to  The  Sugar  Apparatus  Mfg.  Co.,  Philadelphia, 
Pa.,  freight  prepaid  by  you. 

"  It  is  to  be  understood  that  the  return  of  the  apparatus 
by  you  will  give  you  no  claim  upon  any  part  of  the  $1,500.00 
paid  to  us  on  account  of  it,  and  also  that  the  apparatus 
is  to  be  shipped,  if  returned  to  us,  properly  packed,  and  in  as 
good  condition  as  is  consistent  with  sixty  days  use  of  it 
with  average  care. 

"This  triple  effect  is  shown  on  the  accompanying  blue 
print  167A  and  will  be  delivered  to  you  as  shown  on  that 
print,  with  the  addition  of  an  engine  for  driving  and  cir- 
culating pumps  and  a  vacuum  pump  and  jet  condenser 
in  the  place  of  the  condenser  shown  on  the  print. 

"With  the  usual  supply  of  water  to  the  condenser  to 
maintain  vacuum  of  26  inches  in  the  third  effect,  you  will 
be  able  to  evaporate  three  hundred  (300)  gallons  of  water 
per  hour  from  your  tannin  solutions  if  the  triple-effect  is 
operated  according  to  the  written  instructions  which  will 
be  given  to  you  in  detail." 

Some  delay  followed  in  shipping  the  machine  and  in 
placing  it  in  plaintiff's  tannery.  When  so  placed  it  worked 
unsatisfactorily.    An  expert  of  defendant  came  to  the  coast. 
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labored  upon  the  machine,  and  finally  reported  it  as  being  in  a 
satisfactory  condition  and  doing  the  work;  whereupon,  and  be- 
cause of  the  delay  and  the  past  unsatisfactory  performance  of 
the  machine,  a  written  modification  of  the  original  contract 
was  entered  into  between  the  parties  as  follows : — 

"It  is  agreed  between  KuUman,  Salz  &  Company  and  The 
Sugar  Manufacturing  Company  that  this  agreement  is  toi 
substitute  one  dated  June  20th,  1900,  regarding  price, 
although  all  other  conditions  referring  to  the  efficiency  of 
apparatus,  etc.,  are  still  to  remain  in  force  as  per  original 
contract. 

"It  is  hereby  agreed  that  in  consideration  of  one  thou- 
sand  dollars  ($1,000.00)  paid  by  Kullman,  Salz  &  Co.,  to  The 
Sugar  Apparatus  Manufacturing  Company,  the  receipt  of 
which  is  hereby  acknowledged,  that  the  final  and  full  pay- 
ment of  the  triple-eflfect  machine  referred  to  in  the  original 
contract  is  to  be  $2,000,  which  when  paid  at  the  expiration 
of  ninety  days  from  this  date,  is  to  be  payment  in  full  for 
apparatus  complete,  including  freight  and  all  incidental 
expenses." 

From  this  date  plaintiff  continued  to  operate  the  machine 
until,  just  before  the  limitation  of  the  ninety  days,  which 
the  parties  seemed  to  agree  was  to  riui  from  June  14,  1901 
(the  date  of  the  modification  of  the  original  agreement),, 
plaintiff  gave  notice  of  rescission.  Thereafter  plaintiff  com« 
menced  this  action  for  rescission  and  the  recovery  of  the 
portion  of  the  purchase  price  which  it  had  paid.  Defendant 
answered,  joining  issue  upon  these  matters,  and  by  counter- 
claim sought  a  recovery  of  the  unpaid  portion  of  the  pur- 
chase price. 

The  allegations  of  the  complaint  as  to  the  breach  of  con- 
tract are  as  follows: — 

"That  the  said  apparatus  mentioned  in  said  written  con- 
tract was  warranted  to  be  able  to  evaporate  three  hundred 
(300)  gallons  of  water  per  hour,  as  specified  therein,  but 
that  the  apparatus  delivered  to  said  plaintiff  under  said  con- 
tract was  not  able  under  the  conditions  specified,  all  of 
which  were  observed  fully  by  plaintiff,  to  evaporate  three 
hundred  gallons  of  water  under  the  conditions  as  specified 
in  said  contract,  but  failed  very  largely  to  accomplish  the 
work  required  thereof. 
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"That  plaintiff  believed  the  representations  of  said  de- 
fendant and  entered  into  said  contract  solely  by  reason  of' 
said  representations  and  the  said  warranty  therein  con- 
tained and  said  plaintiff  was  unable  to  ascertain  the  truth 
or  falsity  of  said  representations  before  entering  into  said 
contract.  ... 

"That  thereafter,  and  within  due  time,  the  said  plaintiff 
notified  said  defendant  that  said  apparatus  and  machine  was 
not  satisfactory  in  that  the  same  did  not  evaporate  three 
hundred  gallons  per  hour  as  warranted  and  in  fact  fell 
very  far  short  of  said  capacity,  and  that  in  other  particulars, 
said  apparatus  and  machine  did  not  fulfill  the  requirements 
specified  in  said  contract  and  said  plaintiff  offered  to  return 
said  apparatus  to  said  defendant  upon  receiving  a  satis- 
factory machine  or  the  amount  theretofore  paid  by  said  plain- 
tiff on  account  of  the  purchase  price  of  said  apparatus." 

The  principal  contention  between  the  parties  upon  this 
appeal  turns  upon  the  interpretation  of  the  contract  and  the 
scope  to  be  given  to  its  terms.  By  appellant  it  is  contended 
that  the  contract  is  clear,  plain,  and  unambiguous;  that  the 
only  warranty  of  defendant  was  that  of  the  ability  of  the 
apparatus  to  evaporate  three  hundred  gallons  an  hour  under- 
the  conditions  specified  in  the  warranty — namely,  if  the  ap- 
paratus "is  operated  according  to  the  written  instructions, 
which  will  be  given  to  you  in  detail" ;  that  the  only  phrase 
in  the  contract,  as  to  the  interpretation  of  which,  by  any 
possibility,  evidence  should  have  been  received,  was  the- 
phrase  "Lillie  triple-effect  evaporator" ;  and  that  when  it  was- 
made  to  appear,  as  it  does  appear  without  question,  that  a 
Lillie  triple-effect  evaporator  was  in  fact  delivered  to  plain- 
tiff, the  need  of  taking  further  evidence  upon  this  point  was 
at  an  end. 

By  respondent  it  is  contended  that  it  has  pleaded  that 
plaintiff  entered  into  the  contract  solely  by  reason  of  the 
"representations  and  the  said  warranty"  contained  in  the  writ- 
ten contract ;  that  it  was  thus  proper  for  it  to  show  that  the 
"Lillie  triple-effect  evaporator"  was  the  trade  name  of  a 
machine,  which  machine  was  held  out  to  purchasers,  under 
the  defendant's  book  or  catalogue,  as  possessing  certain 
specified  valuable  properties  and  characteristics,  as  that  it 
could  be  operated  by  exhaust  steam  without  pressure,  that  it. 
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was  automatic  in  operation,  and  that  it  would  not  entrain,  and 
therefore  it  was  not  necessary  to  use  oil  to  prevent  entrain- 
ment;  that  each  of  these  representations  were  implied  war- 
ranties running  concurrently  with  the  expressed  warranty  of 
capacity,  and  that  plaintiff  was,  therefore,  entitled  to  show 
a  breach  of  any  or  all  of  them,  even  though  they  were  not 
pleaded  as  warranties,  but  were  pleaded  merely  as  rep- 
resentations. Upon  all  of  these  matters  the  court  adopted  the 
contention  of  plaintiff  and  admitted  evidence.  It  went 
even  further  than  this,  permitting  plaintiff's  manager  to 
testify,  as  one  of  the  representations  made  before  the  con- 
tract was  entered  into,  that  Mr.  Lillie,  after  inspecting  the 
plant  and  tannin  solutions,  told  him  "that  he  had  an  ap- 
paratus which  would  do  that  work  and  do  it  satisfactorily." 
The  trial  court  in  receiving  this  evidence  did  so  under  a 
sound  declaration  of  the  principles  of  law  governing  a 
written  contract, — namely,  that  parol  evidence  may  not  be 
received  to  add  to,  detract  from,  or  vary  the  terms  of  a  writ- 
ten instrument,  and  that  only  when  an  ambiguity  exists  may 
parol  evidence  be  employed  to  enable  the  court  to  arrive  at 
what  was  the  actual  meaning  expressed  in  the  contract,  and 
that  to  this  end,  and  for  this  limited  purpose,  testimony  of 
surrounding  circumstances  may  be  given.  But,  while  thus 
enunciating  the  true  principle  of  law,  it  opened  the  door 
to  the  introduction  of  any  and  all  kinds  of  evidence,  not- 
withstanding the  writing  between  the  parties,  in  the  further 
declaration,  "I  think  I  had  better  hear  this  whole  story, 
with  all  its  possibilities  and  probabilities."  Following  its 
ruling  admitting  all  of  this  evidence,  the  trial  court  further 
embodied  its  conclusions  upon  the  effect  of  this  evidence  in 
findings  such  as  this:  "That  at  the  time  of  entering  into 
the  original  contract,  the  defendant,  by  its  officers  and 
agents,  represented  to  said  plaintiff  that  a  Lillie  evaporator 
was  possessed  of  certain  characteristics  which  made  it  a 
specially  valuable  machine,  among  others,  to  wit,  that  said 
style  of  evaporator  could  be  operated  with  exhaust  steam; 
that  there  was  and  would  be  practically  no  entrainment 
from  siii^h  a  machine ;  that  it  was  automatic  in  operation,  and 
that  it  did  not  require  the  use  of  oil  to  prevent  entrain- 
ment. .  .  .  That  the  said  apparatus  furnished  by  defendant 
did  not  possess  the  qualities  and  characteristics  as  repre- 
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sented  by  said  defendant  at  the  time  of  entering  into  the 
agreement,  in  that  the  said  apparatus  was  not  automatic 
in  operation;  nor  could  said  apparatus  be  operated  with 
exhaust  steam,  and  said  apparatus  in  operation  entrained 
very  heavily,  and  further  required  the  use  of  an  immense 
quantity  of  oil  to  partially  control  said  entrainment;  and 
said  apparatus  at  no  time  evaporated  three  hundred  gallons 
of  water  per  hour,  but  failed  very  largely  to  accomplish  the 
work  required  thereof,  and  plaintiflE  in  operating  said  ma- 
chine fully  observed  and  conformed  to  the  conditions 
specified  in  said  contract  of  June  20,  1900." 

By  its  rulings  and  by  these  findings  it  is  apparent  that  the 
court  adopted  the  theory  of  the  plaintiff, — namely,  that  the 
representations  made  by  defendant  "at  the  time  of  the  enter- 
ing into  the  original  contract"  constituted  warranties  upon 
which  plaintiff  was  entitled  to  rely.  In  recognition  of  the 
indisputable  rule  that  where  the  oral  negotiations  of  the 
parties  have  ended  in  a  complete  written  contract,  that  con- 
tract is  conclusively  presumed  to  express  the  full  meaning  of 
the  parties  and  may  not  be  modified  by  any  antecedent  repre- 
sentations whatsoever,  plaintiff  has  these  rulings  and  findings 
rest  for  support,  not  as  did  the  trial  court,  upon  the  repre- 
sentations made  "at  the  time  of  entering  into  the  original  con- 
tract," but,  as  has  been  above  stated,  upon  what  it  contends 
to  have  been  the  warranties  implied  by  the  use  in  the  written 
contract  of  the  trade  name  "Lillie  triple-effect  evaporator." 
And,  in  the  same  connection,  plaintiff  also  calls  to  its  aid  the 
implied  warranties  declared  in  sections  1767,  1769,  1770,  and 
1771  of  the  Civil  Code.  Upon  the  first  proposition,  that  the 
mere  use  of  a  trade  name  will  carry  with  it,  under  the  cir- 
cumstances here  indicated,  the  warranties  contended  for,  we 
are  referred  to  no  authority,  and  the  rule  is  quite  the  contrary. 
TJnder  certain  circumstances  the  seller  of  personal  property 
does,  with  his  sale,  extend  the  warranties  of  the  sections  of  the 
Civil  Code  above  referred  to,  and  which  in  this  connection  will 
hereafter  be  considered.  But  the  general  principle  of  law,  well 
settled,  is  that  where  a  complete  written  contract  is  made,  oral 
representations  or  warranties,  and  implied  warranties,  and  all 
oral  negotiations  are  merged  in  the  written  contract,  and  by  its 
terms  the  parties  must  be  bound.  (Civ.  Code,  sec.  1625; 
Mechem  on  Sales,  1254;  30  Am.  &  Eng.  Ency.  of  Law,  135; 
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Johnson  v.  Powers,  65  Cal.  179,  [3  Pac.  625] ;  First  Nat  Bank 
V.  Hughes,  (Cal.)  46  Pac.  272;  Farkas  v.  Monk,  119  Ga.  515^ 
[46  S.  E.  670] ;  McCormiek  Harvester  Machine  Co.  v.  Yoc- 
man,  26  Ind.  App.  415,  [59  N.  E.  1069] ;  Millett  v.  Marston,. 
62  Me.  477;  Bullard  v.  Brewer,  118  Ga.  918,  [45  S.  E.  711]  ; 
Naumberg  v.  Young,  44  N.  J.  L.  331,  [43  Am.  Rep.  380]  ;. 
Conant  v.  The  Natioyial  State  Bank  of  Terra  Haute,  121  IncL 
323,  [22  N.  E.  250] ;  Union  Selling  Co.  v.  Jones,  128  Fed. 
672,  [63  C.  C.  A.  224] ;  Seitz  v.  Brewers'  Eefrigerating  Ma- 
chine Co.,  141  U.  S.  510,  [12  Sup.  Ct.  46].) 

But  if,  for  the  purpose  of  explaining  the  phrase  "Lillie 
triple-elTect  evaporator"  resort  may  be  had  to  the  circum- 
stance surrounding  the  making  of  the  contract,  still  less, 
tenable  does  respondent's  position  become.  Those  circum- 
stances disclose,  in  accordance  with  the  testimony  of  the  plain- 
tiff's manager,  that  "We  (plaintiff)  wanted  an  opportunity 
of  demonstrating  whether  it  would  be  advisable  or  consistent 
with  our  processes  to  use  a  concentrator  of  any  character 
or  of  any  type,  and  I  asked  him  (Mr.  Lillie)  whether  he  would 
send  me  one  of  his  apparatuses  on  trial."  Plaintiff  desired  to- 
experiment,  not  alone  to  learn  whether  the  machine  was  suit- 
able, but  whether,  if  suitable,  it  was  desirable  or  advantageous- 
to  employ  it  in  their  manufacturing  process.  Ninety  days  was. 
considered  long  enough  for  the  experiment.  It  was  reasonable 
that  they  should  pay  in  case  they  decided  not  to  accept  the  ma- 
chine, since  upon  its  return  it  would  be  second-hand  and  of  lesa 
value.  Defendant  agreed  to  furnish  plaintiff  with  a  desig- 
nated type  of  machine  of  its  own  manufacture,  precisely  as,, 
in  the  Seitz  case  above  cited,  the  refrigerating  company  agreed 
in  writing  to  supply  Seitz  with  a  machine  of  its  own  manu- 
facture designated  as  "No.  2  size  refrigerating  machine."  The 
very  fact  that  plaintiff  was  allowed  the  ninety  days'  time  for 
experiment  negatives  the  idea  that  defendant  was  warrant- 
ing, or  was  called  upon  to  warrant,  or  was  expected  to  war- 
rant the  machine  in  any  other  than  the  one  particular — that 
it  would  concentrate  the  tannin  solutions  by  evaporating 
therefrom  three  hundred  gallons  per  hour.  It  is  not  until  near 
the  expiration  of  the  ninety  days  that  plaintiff  makes  com- 
plaint of  the  unsatisfactory  working  of  the  machine,  and  then 
only  of  its  inability  because  of  its  small  size,  to  evaporate  the 
three  hundred  gallons  per  hour.    Mention  in  one  of  the  let- 
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ters  of  plaintiff  is  made  of  the  fact  that  the  machine  requires 
an  excessive  amount  of  oil  to  prevent  entrainment,  though  this 
statement  is  coupled  with  the  further  one  that  "on  this  score 
"we  are  not  disposed  to  raise  serious  objection."  Moreover, 
it  is  shown  that  at  and  previous  to  the  time  when  plaintiff 
iinally  declared  to  defendant  the  unsuitableness  of  the  ma- 
•chine,  it  was  desiring  to  purchase  a  larger  machine  of  the 
same  Lillie  type  with  the  capacity  of  evaporating  a  thousand 
gallons  per  hour.  So  that,  as  well  from  the  surrounding  circum- 
stances as  from  the  letter  of  the  law  applied  to  this  contract,  it 
is  clear  that  no  warranty  was  extended  by  defendant  other 
than  that  expressed  as  to  the  condensing  capacity  of  the  plant. 
Nor  can  we  perceive  that  respondent's  position  is  bettered 
by  the  invocation  of  the  sections  of  the  Civil  Code  which  are 
called  to  its  aid.  Section  1767  is  to  the  effect  merely  that  one 
who  sells  personal  property,  knowing  that  the  buyer  relies 
upon  his  advice  or  judgment,  warrants  to  the  buyer  that  the 
seller  does  not  know  the  existence  of  any  fact  concerning  the 
thing  sold  which  would  to  his  knowledge  destroy  the  buyer's 
inducement  to  buy.  No  pleading  and  no  evidence  touch  this 
section  of  the  code.  Section  1769  is  to  the  effect  that  the 
seller  of  an  article  of  his  own  manufacture  warrants  it  free 
from  any  latent  defects  not  disclosed  to  the  buyer.  Nothing 
in  the  pleadings  or  proof  touches  this  section.  Section  1770 
is  to  the  effect  that  one  who  manufactures  an  article  under 
s,n  order  for  a  particular  purpose,  warrants  by  the  sale  that 
it  is  reasonably  fit  for  that  purpose.  The  pleadings  are  silent 
as  to  this,  but,  moreover,  this  was  not  such  a*  sale  as  is  con- 
templated by  section  1770,  but  was  a  lease  of  the  apparatus 
for  experimental  purposes,  with  an  option  to  return  at  the 
expiration  of  ninety  days  under  any  circumstances,  and  with 
the  privilege  of  completing  the  purchase  upon  designated 
terms  if,  after  experiment,  plaintiff  should  be  satisfied  to 
retain  it.  And  that  the  machine  in  question  was  reasonably 
fit  for  the  purpose  is  shown  from  the  evidence  of  plaintiff 
itself,  where  it  insisted  upon  its  right  to  continue  the  use  of 
tlie  machine  until  another  was  installed.  Section  1771  is  to 
the  effect  that  one  who  sells  or  agrees  to  sell  merchandise 
inaccessible  to  the  examination  of  the  buyer,  thereby  warrants 
it  sound  and  merchantable,  a  provision  which,  by  no  possibil- 
ity, can  be  held  applicable  in  the  case  at  bar. 
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It  follows  from  the  foregoing  that  the  court  erred  in  admit- 
ting the  evidence  referred  to,  and  still  further  erred  by  per- 
mitting the  evidence  so  introduced  to  vary  the  express  terms 
of  a  complete  and  unambiguous  written  contract. 

But  while  this  was  error,  it  was  not  such  error,  under  the 
facts  here  presented,  as  to  necessitate  a  reversal  of  the  judg- 
ment and  a  new  trial.  For  the  complaint  sufficiently  and 
explicitly  charged  on  a  breach  of  warranty  and  the  court 
explicitly  found  in  accordance  with  the  allegation  of  the  com- 
plaint. True,  the  evidence  is  conflicting;  that  on  behalf  of 
appellant  establishing  that  the  machine  successfully  evapo- 
rated in  excess  of  three  hundred  gallons  an  hour  in  the  tests 
made  by  its  agent  before  the  supplemental  contract  of  June 
14,  1901,  was  entered  into,  and  that  again  in  1902,  while  the 
machine  was  still  being  used  in  plaintiff's  business,  it  was 
once  more  tested  by  the  agent  of  defendant  and  shown  to 
fulfill  the  requirements  of  the  warranty.  But,  upon  the  other 
hand,  the  evidence  on  behalf  of  plaintiff,  which  the  court 
adopts  in  its  finding,  was  that,  while  strictly  conforming  to 
the  directions  given  by  defendant  for  the  use  of  the  machine, 
it  was  incapable  of  doing  the  work  warranted.  This  finding, 
then,  of  a  breach  of  warranty  is  sufficient  to  sustain  the  judg- 
ment if  plaintiff's  offer  of  rescission  was  timely  made.  Upon 
this  latter  matter  it  is  to  be  borne  in  mind  that  plaintiff's 
right  of  rescission  was  entirely  independent  of  its  contractual 
right  to  return  the  machine.  The  latter  it  could  do  within  the 
stipulated  time,  regardless  of  any  breach  of  warranty  and 
without  assigning  any  reason  whatsoever  for  such  return, 
paying  merely  for  the  use  of  the  machine  as  contemplated  by 
the  contract.  But  the  offer  to  rescind,  which  existed  entirely 
independent  of  this  right  to  return,  could  be  founded  only 
upon  a  substantial  breach  of  the  contract,  which  the  court 
found  to  exist,  and  upon  a  timely  offer  to  restore.  It  may 
not  be  said,  under  all  the  evidence  in  the  case,  that  the  offer 
of  plaintiff  in  this  regard  was  not  timely.  Plaintiff's  testi- 
mony shows  that  it  wa3  diligently  endeavoring  to  bring  the 
machine  up  to  the  standard  of  efficiency  warranted  and  the 
time  which  it  consumed  in  this,  though  approximating  ninety 
days  from  June  14th,  does  not  lay  it  open  to  the  charge  of 
an  unreasonable  delay.  True,  much  argument  is  advanced  by 
appellant  upon  the  conflicting  evidence  in  the  case,  to  the 
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general  effect  that  plaintiff  was  not  sincere  either  in  its  offer 
to  rescind  or  in  its  mode  of  rescission,  but  that  it  was  endeav- 
oring merely  to  obtain  a  larger  type  of  defendant's  machine 
at  an  unconscionable  advantage.  But  this,  after  all,  is  but 
an  argument  addressed  to  the  weight  of  the  evidence,  which, 
in  view  of  the  adverse  finding  of  the  court,  may  not  here  be 
considered. 

For  the  foregoing  reasons  the  order  and  judgment  appealed 
from  are  affirmed. 

Lorigan,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied* 


[S.  F.  No.  4670.    Department  Two.— June  22,  1908.] 

GEORGE  McCOWEN  and  HALE  McCOWEN,  Respondents, 
V.  J.  W.  PEW,  Appellant 

CJONTBACTS  WITH  RAILROAD  COMPANY — ^VIOLATIONS  OF  PUBLIO  POLICY. — 

Ck>iitracts  hy  a  railroad  company  with  individuals  to  preclude  itself 
from  establishing  or  locating  depots  and  stations  on  it,  at  any 
other  than  certain  localities,  or  within  certain  prescribed  limits,  and 
contracts  with  individuals  or  officers  or  agents  assuming  to  have 
influence  with  the  railroad  company,  agreeing  for  a  consideration 
to  secure  the  location  of  stations  or  depots  in  a  particular  locality, 
or  secure  the  building  of  its  road  by  a  particular  route,  are  void, 
as  being  in  violation  of  public  policy. 

Id.— Valid  Contracts — Othsb  Boutes  or  Stations  not  Excluded— 
Inducemxnt  woBi  Particular  Bouts. — ^A  railroad  company  has  the 
right  to  select  any  particular  route  for  the  location  of  its  road; 
and  contracts,  where  the  consideration  moves  directly  from  the 
individual  to  the  railroad  company  as  an  inducement  to  the  con- 
struction of  its  line  between  certain  points,  and  contracts  for  the 
establishment  of  depots  or  stations  at  particular  points  on  the  route 
selected,  where  there  is  no  provision  or  stipulation  that  the  route 
selected,  or  depot,  or  station  to  be  established,  is  to  be  located  or 
established  to  the  exclusion  of  other  routes  and  locations,  are  valid, 
and   enforceable. 

Id. — Specific  Performance — Contract  with  Owners  of  Timber- 
Lands. — Specific  performance  may  be  decreed  of  a  contract  by  the 
owners  of  timber  lands  along  one  of  four  routes  contemplated  by 
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a  railroad  comiary  for  the  construction  of  its  proposed  railroad 
conferring  upon  it  an  option  to  purchase  their  timber-lands  at  their 
fair  cash  value,  as  an  inducement  to  locate  its  road  over  a  particu- 
lar proposed  route,  which  would  benefit  their  other  lands  and  also 
would  benefit  the  railroad  company  in  the  matter  of  freight,  in  the 
absence  of  any  showing  that  the  route  selected  was  injurious  to 
the  public. 
Id. — Presumption  in  Favor  of  Validity  of  Contract — Error  of 
Court. — It  was  error  for  the  court  to  hold  that  such  contract  for 
the  sale  of  timber-lands  to  secure  the  location  of  a  particular 
route  was  void  per  se,  as  against  public  policy.  A  contract  should 
not  be  declared  in  contravention  of  public  policy,  unless  it  affirma- 
tively appears  to  be  so.  Public  policy  supports  contracts  made  in 
inducement  to  the  building  of  a  railroad,  between  certain  points, 
in  the  absence  of  a  showing  that  they  were  made  in  disregard  of 
the  public  convenience,  and  in  violation  of  the  clear  wants  and  neces- 
sities of  the  people. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
•doeino  County,  and  from  an  order  denying  a  new  triaL  J. 
Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jesse  W.  Lilienthal,  and  J.  E.  Pemberton,  for  Appellant. 

McNab  &  Ilirsch,  D.  M.  Delmas,  and  Henry  C.  McPike, 
for  Respondents. 

LORIGAN,  J. — This  case  was  here  before  (McCowen  v. 
Pew,  147  Cal.  299,  [81  Pac.  958] )  and  was  remanded  for  a 
new  trial  because  an  incorrect  rule  of  law  was  applied  by 
the  trial  court  for  the  measurement  of  damages. 

The  action  was  brought  in  the  superior  court  of  Mendocino 
County.  The  complaint  alleged  that  plaintiffs  were  the  own- 
ers of  about  eleven  hundred  and  sixty  acres  of  land  in  said 
county  and  on  October  16,  1899,  entered  into  an  agreement 
with  the  defendant,  J.  W.  Pew  (which  agreement  is  set  forth 
in  the  complaint),  whereby  an  option  was  given  to  the  latter 
to  dispose  of  said  property  to  others,  or  to  purchase  said 
property  himself,  within  one  year  from  the  date  of  the  option, 
at  the  price  of  fifteen  dollars  per  acre;  that  said  Pew  had 
not  exercised  his  right  under  the  option  within  the  year  given, 
but  still  asserted  and  claimed  some  rights  thereunder.  The 
prayer  was  for  a  decree  adjudging  the  agreement  to  be  void 
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and  as  of  no  validity  and  quieting  the  title  of  plaintiffs  to 
the  property. 

The  defendant  Pew  filed  an  answer;  also  an  amended  cross- 
complaint,  which  was  answered  by  plaintiff.  In  the  amended 
cross-complaint  he  alleged  the  making  of  the  agreement,  as  set 
forth  in  the  complaint,  granting  to  him  an  exclusive  option 
for  twelve  months  to  acquire  said  property  from  plaintiffs,, 
and  then  proceeds  to  further  allege : 

"IV.  That  in  the  making  of  said  agreement  this  defendant 
was  not  acting  in  his  own  interest  and  behalf,  but  for  others 
associated  with  him,  who  were  to  construct  the  railroad  here^ 
inafter  mentioned,  and  as  to  the  interest  of  said  persons,  al- 
though made  and  taken  solely  in  the  name  of  this  defendant, 
as  party  of  the  second  part. 

''V.  That  at  the  time  said  agreement  and  contract  was 
made,  this  defendant,  and  the  persons  so  associated  with  him, 
were  contemplating  and  preparing  for  the  building  of  a  rail- 
road from  some  point  on  the  line  of  the  railway  of  the  San 
Francisco  &  North  Pacific  Railway  Company  into  some  por- 
tion of  Mendocino  County,  in  which  timber  and  wood  could 
be  procured  in  large  quantities;  that  at  said  time  four  dif- 
ferent locations  (or  routes)  for  said  proposed  railroad  were 
under  consideration  by  them,  and  it  had  been  determined  by 
them  to  so  build  said  railroad  at  some  one  of  the  said  contem- 
plated locations  only,  but  it  had  not  been  decided  at  which 
one;  that  one  of  the  said  contemplated  locations  for  said 
proposed  railroad  was  from  Ukiah,  northerly  to  Willits  in  said 
county;  that  the  building  of  said  railroad  at  last-mentioned 
location  would  greatly  increase  the  value  of  the  lands  herein- 
before described  by  making  the  timber  thereon  accessible  to 
a  market;  but  the  building  thereof  at  any  one  of  the  other 
proposed  and  contemplated  locations  would  not  increase  the 
value  of  these  lands ;  that  the  selection  of  a  route  or  location 
depended  largely  upon  securing  options  upon  timber-lands 
along  the  line  of  the  proposed  railway;  that  all  these  facts 
were  well  known  at  the  time  to  plaintiffs,  and  that  the  induce- 
ments and  consideration  moving  the  plaintiffs,  and  causing 
them  to  enter  into  said  contract  or  agreement  was  the  en- 
couragement and  inducement  of  the  building  of  said  rail- 
road from  Ukiah  to  "Willits  in  preference  over  said  other 
routes. 

CLin  Cal.— 47 
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"VI.  That  thereupon  and  thereafter  this  defendant,  and 
the  persons  so  associated  with  him,  secured  the  selection  of 
said  route  and  location  for  said  railroad  from  IJkiah  to  Willits 
in  preference  to  said  other  routes  and  locations;  and  said 
railroad  was  thereupon  surveyed  and  laid  out  and  is  now  in 
process  of  construction  and  being  rapidly  built  and  pushed 
toward  completion,  and  will  be  built  from  Ukiah  to  Willits- 
within  a  short  time;  and  that  the  consideration  and  induce- 
ment causing  preference  to  be  given  to  said  location  thereof 
was  the  option  given  in  said  contract  hereinbefore  set  forth,, 
giving  this  defendant  the  privilege  of  purchasing  said  land,, 
and  similar  options  in  similar  contracts  regarding  other  lands 
adjacent  thereto  and  in  that  portion  of  the  county,  and  said 
options  were  all  taken  and  said  contracts  all  entered  into 
solely  for  the  purpose  of  securing  freight  for  said  railroad^ 
and  the  added  valuation  that  would  be  given  to  said  lands- 
by  the  construction  of  the  railroad  in  excess  of  the  price  set 
in  said  contracts  respectively." 

Then  follows  allegations  in  the  amended  cross-complaint 
addressed  to  the  subject  of  damages  with  which  we  are  not 
concerned  on  this  appeal,  followed  by  a  prayer  for  a  specifie 
performance  of  the  agreement  to  convey. 

The  pleadings  thus  stood  when  the  cause  came  on  again 
for  trial,  after  being  remanded  as  heretofore  stated,  and  the 
trial  court  directed  that  the  issues  raised  by  the  cross-com- 
plaint and  answer  be  first  tried.  When  the  cross-complainant 
proceeded  to  put  in  his  evidence  in  support  thereof,  counsel 
for  plaintiffs  objected  to  the  introduction  of  any  evidence  in 
support  of  it  on  the  ground  that  the  cross-complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  or  defense 
to  the  action  of  plaintiffs.  The  court  sustained  the  objection, 
dismissed  the  cross-complaint  and  entered  judgment  in  favor 
of  plaintiffs  quieting  their  title  as  prayed  for  in  their  com- 
plaint. From  this  judgment  and  an  order  denying  their 
motion  for  a  new  trial  the  cross-complainant  Pew  appeals, 
and  the  only  question  necessary  for  consideration  is  the 
refusal  of  the  trial  court  to  permit  the  introduction  of  any 
evidence  by  appellant  in  support  of  his  cross-complaint. 

While  the  particular  ground  upon  which  the  trial  court 
based  its  ruling  in  that  respect  is  not  disclosed  by  the  general 
objection  of  respondents  interposed  upon  the  offer  of  appel- 


Digitized  by  VjOOQIC 


June,  1908.]  JVIcCowen  v.  Pew.  739 

lant  on  the  trial,  or  from  the  ruling  of  the  court  upon  it,  it, 
however,  appears  from  the  exhaustive  discussion  in  the  briefs 
on  both  sides  here,  that  the  special  point  made  was  that 
from  the  allegations  of  the  cross-complaint  it  appeared,  that 
the  contract  sought  under  that  pleading  to  be  specifically 
enforced  was  contrary  to  public  policy  and  void,  and  hence, 
specific  performance  of  it  could  not  be  decreed. 

The  allegations  of  the  cross-complaint  upon  which  this  con- 
tention was  based  are  those  which  we  have  heretofore  specially 
quoted,  and  particularly  those  alleging  that  at  the  time  the 
agreement  granting  an  option  was  entered  into  several  routes 
from  some  point  on  the  line  of  the  San  Francisco  and  North 
Pacific  Bailroad  Company  into  some  portion  of  Mendocino 
County  were  in  view,  including  one  from  Ukiah  to  Willits; 
that  the  inducements  and  consideration  moving  from  plaintiffs 
and  causing  them  to  enter  into  said  agreement  granting  an 
option  to  cross-complainant  was  the  encouragement  and  in- 
ducement of  the  building  of  the  said  railroad  between  the 
last-mentioned  points  in  preference  over  said  other  routes; 
that  having  procured  the  option  from  plaintiffs,  defendant 
and  his  associates  secured  the  selection  of  the  route  of  the 
railroad  from  Ukiah  to  Willits  in  preference  to  other  loca- 
tions and  that  the  consideration  and  inducement  causing  pref- 
erence to  be  given  to  said  location  was  the  option  given  in 
said  contract  heretofore  set  forth  granting  the  appellant  the 
privilege  of  purchasing  said  land,  together  with  similar  options 
and  similar  contracts  regarding  other  lands  adjacent  thereto 
and  in  that  portion  of  the  county  of  Mendocino. 

To  agreements  made  under  such  circumstances,  and  upon 
such  considerations  and  inducements  as  these  allegations 
show  the  agreement  relative  to  this  option  to  have  been 
made,  it  is  insisted  by  respondents  that  the  rule  must  be 
applied  that  railroad  companies  are  quasi-public  corporations, 
in  the  location  of  whose  lines  the  public  has  an  interest;  that 
it  is  the  paramount  duty  of  such  companies  to  establish  their 
lines  with  routes  through  localities  where  the  wants  and  neces- 
sities of  the  public  shall  be  best  subserved;  that  the  policy 
of  the  law  is  that  such  companies  shall  be  left  to  a  free  and 
unlimited  exercise  of  their  discretion  in  locating  such  lines 
in  the  interest  of  public  necessities  and  conveniences;  that 
contracts  between  a  landowner  and  a  company  for  the  estab- 
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lishment  of  the  line  of  road  to  subserve  and  promote  the 
private  and  pecuniary  advantages  of  those  entering  into  them, 
are  in  contravention  of  such  policy  and  void,  because  the 
tendency  of  all  such  contracts  is  to  sacrifice  the  public  interest 
to  the  selfish  private  advantage  of  the  contracting  parties. 

We  make  no  question  about  the  rule  as  contended  for  by 
respondents,  but  we  are  satisfied,  taking  the  allegations  of 
the  cross-complaint  with  the  other  pleadings  in  the  case,  which 
must  be  considered  for  that  purpose  (although  it  was  on  the 
allegations  of  the  cross-complaint  alone  that  the  point  of 
invalidity  was  based)  that  it  does  not  appear  therefrom  that 
in  the  granting  of  the  option  any  restriction  or  limitation  was 
imposed  thereby  on  Pew  and  his  associates,  who  contemplated 
building  the  railroad,  as  to  the  selection  of  a  route,  or  that 
the  agreement  was  entered  into  for  the  private  advantages 
of  the  contracting  parties,  or  in  disregard  of  the  public 
interests. 

As  far  as  the  contracting  parties  are  concerned,  while  not 
particularly  material  to  a  consideration  of  the  proposition 
involved,  it  may  be  said  that  it  was  alleged  in  the  cross-com- 
plaint that  the  price  of  fifteen  dollars  an  acre  for  the  land 
in  question  "was  reasonably  fair  and  just,"  and  this  is  admit- 
ted in  the  answer  to  the  cross-complaint  to  be  true.  As  to 
the  allegations  concerning  the  consideration  and  inducement 
to  the  granting  of  the  option,  it  is  quite  apparent  that  they 
were  made  by  the  cross-complainant  as  a  foundation  for  a 
claim  for  special  damages  for  the  cutting  of  the  timber  dur- 
ing the  life  of  the  option,  and  for  no  other  purpose  {McCowen 
V.  Pew,  147  Cal.  299,  [81  Pac.  958]),  while  the  answer  to 
the  cross-complaint  denies  that  any  such  consideration  entered 
at  all.  But  while  we  mention  these  matters  it  must,  of  course, 
be  conceded  that  the  validity  of  the  contract  is  not  to  be 
determined  from  their  consideration.  Even  if,  as  between 
the  parties,  this  contract  was  fair  and  the  allegations  of  the 
cross-complaint  appeared  to  have  been  made  for  a  purpose 
aside  from  raising  any  question  as  to  the  validity  of  the  con- 
sideration for  it,  yet,  for  whatever  purpose  said  allegations 
were  made,  if  it  appears  therefrom  that  the  consideration  and 
inducement  for  the  agreement  were  such  as  are  contrary  to 
public  morality  and  public  policy,  it  is  the  duty  of  the  court 
to  annul  the  contract  for  that  reason  "whenever  and  wherever 
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it  might  appear  in  the  cause/'  even  though  no  objection  to  its 
enforcement  on  that  ground  was  raised  by  either  party  to  it. 
(Kreamer  v.  Earl,  91  Cal.  112,  [27  Pac.  735] ;  Morrill  v. 
Nightingale,  93  Cal.  452,  [27  Am.  St.  Rep.  207,  28  Pac.  1068] ; 
Oscanyan  v.  Arms  Co.,  103  U.  S.  267.) 

Now  to  a  consideration  of  the  allegations  of  the  cross-com- 
plaint, to  determine  whether  in  the  making  of  the  agreement 
for  the  option  any  rule  of  public  policy  was  infringed.  Pre- 
liminary to  a  consideration  of  these  allegations  it  is  to  be 
observed,  however,  that  the  agreement  itself  granting  the 
option  (the  terms  of  which  we  have  not  heretofore  particu- 
larly referred  to),  provides  for  an  option  in  favor  of  respond- 
ent Pew  to  purchase  the  eleven  hundred  and  sixty  acres  of 
timber  land  at  fifteen  dollars  an  acre,  and  recites  that  the 
owners  (McCowens)  "desired  to  dispose  of  same  and  to 
have  the  assistance  of  said  party  of  the  second  pert  (Pew) 
in  so  doing  without  cost  to  the  parties  of  the  first  part"  and 
declares  the  consideration  for  the  option  to  be  "for  value 
received,  .  .  .  and  to  induce  said  party  of  the  second  part 
to  undertake  the  disposition  of  said  land."  On  the  part  of 
Pew  he  stipulated  "to  use  his  best  endeavors  to  dispose  of 
said  property,  either  by  acquiring  same  or  selling  same  to 
others"  without  cost  to  the  McCowens.  These  are  the  only 
provisions  of  the  contract  of  option  itself.  There  is  nothing 
therein  relative  to  any  conditions  or  stipulations  or  restrictions 
as  to  any  route  for  a  contemplated  railroad,  nor  any  mention 
made  of  a  railroad  at  all. 

Neither  when  we  come  to  an  examination  of  the  allegations 
of  the  cross-complaint  do  we  find  anything  from  which  it 
appears  that  any  agreement  was  made  that  in  consideration 
of  the  granting  of  the  option  the  selection  of  any  particular 
route  was  provided  for.  As  we  understand  and  construe  these 
allegations  it  appears  therefrom  that  Pew  and  his  associates 
contemplated  constructing  a  railroad  through  some  portion 
of  Mendocino  County ;  that  various  routes  were  in  contempla- 
tion, but  no  particular  one  had  been  decided  on  when  the 
option  in  question  was  obtained;  that  with  a  knowledge  that 
said  road  was  to  be  built  on  some  route  the  option  was  given 
by  the  McCowens  as  an  inducement  and  encouragement  to- 
wards the  building  of  the  railroad  over  a  route  from  Ukiah 
to  Willits;  that  defendant  Pew  and  his  associates  subsequently 
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secured  the  selection  of  said  railroad  route  between  these 
points  in  preference  to  other  routes  and  locations;  that  the 
option  so  given,  together  with  similar  options  and  similar  con- 
tracts regarding  other  lands  adjacent  thereto  was  the  con- 
sideration and  inducement  causing  preference  to  the  building 
of  the  route  between  Ukiah  and  Willits,  and  the  said  options 
were  all  taken,  and  said  contract  entered  into,  solely  for  the 
purpose  of  securing  freight  for  said  railroad  and  the  added 
valuation  which  would  be  given  to  said  lands  in  excess  of 
the  price  stated  in  said  contract  by  the  construction  of  said 
xoad. 

It  will  be  observed  that  there  is  nowhere  in  these  allega- 
tions any  statement  that  Pew  and  his  associates  agreed  to 
select  any  particular  route  to  the  exclusion  of  any  other  route, 
nor,  in  fact,  as  far  as  said  allegations  are  concerned  does  it 
appear  therefrom  that  they  undertook  to  do  anything.  Neither 
is  it  alleged  that  the  route  which  was  selected  was  materially, 
or  at  all,  injurious  to  the  public  interests,  or  that  any  other 
route  would  have  better  subserved  any  public  want  or  neces- 
sity. All  that  appears  is  that  Pew  and  his  associates,  for  the 
purpose  of  securing  freight  for  the  railroad  they  contemplated 
building,  took  options  upon  timber-lands  in  the  locality 
through  which  the  line  of  said  road  might  be  built  and  such 
freight  received;  that  certain  owners  of  land,  as  an  induce- 
ment to  the  building  of  the  railroad  over  one  of  the  four 
contemplated  routes,  gave  an  option  upon  their  lands  at  a 
price  specified  in  the  option  representing  the  full  value  of 
the  land  and  that  the  only  advantage  to  be  secured  to  the 
builders  of  the  road  (as  full  value  for  the  land  was  to  be 
paid)  was  the  obtaining  of  freight  to  be  carried.  A  contract 
made  under  these  circumstances  and  upon  the  consideration 
and  inducement  disclosed  by  the  cross-complaint  is,  we  are 
satisfied,  when  tested  by  the  decisions  in  violation  of  no  rule 
of  public  policy. 

In  the  absence  of  anything  to  the  contrary  in  the  allegations 
of  the  cross-complaint  it  must  be  taken  that  Pew  and  his 
associates  were  persons  contemplating  the  formation  of  a  rail- 
road corporation,  and  that  the  options  obtained  by  Pew  were 
for  the  benefit  of  such  corporation,  and  that  any  inducements 
operating  upon  the  granting  of  such  options  must  be  taken 
to  have  been  extended  to  the  contemplated  railroad  itself. 
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Contracts  or  agreements  between  railroad  companies  and 
individuals,  or  between  individuals  and  officers  of  the  com- 
pany, where  one  of  the  particular  parties  has  contracted  to 
secure  certain  advantages  from  railroad  corporations  as  to 
the  location  of  routes  of  road  between  designated  points,  and 
for  the  establishment  of  depots  and  stations  in  certain  locali- 
ties, have  in  numerous  cases  been  before  the  courts  for  deter- 
mination as  to  their  validity.  These  agreements  that  we  have 
referred  to  resolve  themselves  into  three  classes,  and  the  rules 
to  be  extracted  from  the  decisions  dealing  with  them  are  first, 
that  in  all  cases  where  a  railroad  company  agrees  with  an 
individual  to  preclude  itself  from  establishing  or  locating 
depots  or  stations  on  its  road  at  any  other  than  certain  locali- 
ties, or  within  certain  prescribed  limits,  such  agreements  are 
void.  Contracts  of  this  kind  are  plainly  in  violation  of  a 
clear  duty  owed  by  the  railroad  company  to  the  public,  as 
public  agents,  to  locate  their  depots  and  stations  where  the 
public  wants  and  necessities  demand  their  establishment,  and 
to  change  them  and  provide  others  as  future  public  necessities 
may  require.  Any  attempted  limitations  or  restrictions  on 
the  part  of  the  railroad  company  as  to  the  exercise  of  such 
public  duty  is  subversive  of  the  public  interests  and  void. 
{Waiiamson  v.  Railroad,  53  Iowa,  126,  [36  Am.  Rep.  206,  4 
N.  W.  870] ;  St.  Louis  etc.  B.  B.  Co.  v.  Mathers,  104  IlL  257; 
St.  Joseph  etc.  B.  B.  Co.  v.  Byan,  11  Kan.  602,  [15  Am.  Rep. 
357] ;  McClure  v.  Missouri  Biver  B.  B.  Co.,  9  Kan.  373.) 

The  second  class  relates  to  agreements  where  some  individ- 
ual or  officer  or  agent  of  the  railroad  company,  under  an 
assumption  of  influence  with  that  corporation,  has  agreed  for 
a  consideration  to  secure  from  the  corporation  the  location 
of  stations  or  depots  in  a  particular  locality,  or  to  secure  the 
building  of  its  road  by  a  particular  route.  Such  contracts 
are  uniformly  held  to  be  void.  They  constitute  a  species  o£ 
bribery  of  the  officers  of  the  company  and  are  necessarily  cor- 
rupt in  their  tendencies  as  influencing  the  officers  of  the  cor- 
poration for  mercenary  considerations  and  for  their  private 
-emolument  to  forego  the  duties  they  owe  to  public  interests 
to  locate  such  public  conveniences  where  public  necessities 
require  that  they  should  be  established.  Some  of  the  cases 
declaring  the  invalidity  of  this  class  of  agreements  are  Fuller 
V.  Dame,  18  Pick.  472  j  Bestor  v.  Wathen,  60  111.  138  j  Holladay 
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V.  Patterson,  5  Or.  177,  and  others  to  which  we  shall  later 
more  particularly  refer. 

The  last  class  of  cases  are  those  involving  contracts  sach  as 
the  one  under  consideration  here,  where  the  consideraticm  is 
to  move  directly  from  the  individual  to  the  railroad  company 
as  an  inducement  to  the  construction  of  its  lines  between  cer- 
tain points,  or  analogous  cases  involving  contracts  providing 
for  the  establishment  of  depots  or  stations  at  particular 
points  on  the  railroad,  but  where  there  is  no  provision  or 
stipulation  in  the  agreement  that  the  route  selected  or  depot 
or  station  to.  be  established,  is  to  be  located  or  established  to 
the  exclusion  of  other  routes  and  locations. 

It  is  to  be  observed  that  there  is  no  law  which  requires  a 
railroad  corporation  to  select  any  particular  route  for  the 
construction  of  a  contemplated  road.  It  is  to  be  assumed  that 
the  corporation  will  build  through  that  particular  territory 
where  the  public  necessities  require  its  construction  and  where 
its  material  benefit  will  be  best  advanced.  But  there  is  no 
law  which  requires  it  to  do  so.  In  this  state  any  three  persons 
may  incorporate  to  construct  a  railroad  and  may  select  such 
route  as  they  choose  to  build  over,  notwithstanding  a  different 
route  might  be  more  to  the  public  interest.  In  the  absence 
of  any  law  requiring  a  particular  route  to  be  selected,  it  is 
necessarily  left  to  the  judgment  of  the  corporation  to  do  the 
selecting,  and  vested  with  such  discretion,  in  making  a  selec- 
tion between  different  routes,  we  do  not  understand  the  rule 
to  be  that  the  company  for  a  consideration  moving  directly  to 
itself  and  as  an  inducement  thereto,  may  not  determine  as 
between  contesting  localities  in  favor  of  one  locality  as  against 
the  others,  or  that  such  an  agreement  is  per  se  illegal  and 
void. 

Necessarily,  the  position  of  respondents  is  that  the  agree- 
ment in  question  here  is  per  se  void.  This  is  what  they  do 
claim,  and  could  not  claim  otherwise,  because  there  is  nothing 
in  the  allegations  of  the  cross-complaint  that  the  route  selected 
was  not  the  most  advantageous  to  public  interests.  They  insist, 
however,  that  it  was  not  necessary  for  it  to  so  appear;  that 
any  contract  whereby  a  railroad  is  induced  to  make  a  particu- 
lar selection  in  consideration  thereof  is  of  itself  invalid.  If 
this  position  were  correct,  it  would  naturally  and  logically 
follow  that  every  contract  whereby  property  was  to  be  con- 
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veyed,  or  money  contributed  by  another  as  an  inducement  to 
the  building  of  a  railroad  over  a  particular  route,  whether  it 
appeared  that  the  public  interest  would  be  affected  or  not, 
would  be  void,  and  it  would  further  follow  that  no  authorities 
could  be  found  sustaining  such  a  contract.  To  the  contrary, 
however,  the  great  weight  of  authority,  and  the  prevailing 
doctrine  is,  that  such  agreements  of  themselves  are  not  void; 
that  they  do  not  contravene  any  rule  of  public  policy  and  are 
enforceable. 

Now,  as  to  the  authorities  sustaining  such  contracts  and  the 
cases  upon  which  respondents  reply  for  their  invalidity.  And 
first  as  to  the  authorities  supporting  this  contract. 

In  Greenhood  on  Public  Policy,  pp.  321,  322,  it  is  said: 
"The  manner  in  which  the  majority  of  the  railroads  of  the 
country  have  been  built  is,  in  all  probability,  familiar  to  every 
one.  Men  in  subscribing  to  railroads  do  so  out  of  self-interest. 
The  conditions  imposed  are  made  with  reference  to  the  en- 
hancement of  the  value  of  their  own  property,  or  to  their 
personal  convenience  ...  It  cannot  be  said  that  a  subscrip- 
tion to  a  railroad  corporation,  conditioned  on  the  location  of 
its  route  in  a  particular  section  or  direction,  has  any  tendency 
to  influence  the  corporation  to  disregard  the  public  conven- 
ience; for  it  goes  to  a  place  to  obtain  traffic,  and  no  public 
policy  requires  it  to  select  the  dearest  route  it  may  find.  If 
it  does  prejudice  the  public,  it  is  a  matter  of  easy  proof.  And 
if  such  proof  can  be  furnished  any  contract  of  subscription 
will  fall.  But  in  the  absence  of  such  proof,  prima  facie  any 
subscription  to  a  railroad  corporation  conditional  upon  its 
building  its  line  in  a  particular  route  or  through  a  particular 
town  or  country  is  valid.  The  contrary  view  has  been  sus- 
tained by  a  small  but  respectable  minority.  The  majority 
hold  that,  having  fulfilled  the  condition,  the  corporations  have 
the  right  to  insist  upon  the  agreement." 

In  Piper  v.  Choctaw  Northern  Townsite  and  Imp,  Co,,  16 
Okla.  436,  [85  Pac.  965] ,  it  is  said :  "This  case  squarely  presents 
the  proposition  as  to  whether  or  not  a  railroad  company  for 
the  purpose  of  aiding  in  the  construction  of  its  line  of  road, 
may  accept  and  enforce  an  obligation  payable  to  it,  condi- 
tioned upon  the  construction  of  its  line  of  road  to  a  given 
point  within  a  given  time,  and  the  establishment  and  main- 
tenance of  a  depot  there.    There  are  many  respectable  authori- 
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ties  which  affirm  this  proposition,  and  in  the  judgment  of  this 
<;ourt  it  is  nearer  in  consonance  with  sound  reasoning  in  this 
•case  to  hold  that  under  the  facts  presented,  the  contract  is  not 
Yoid,  and  therefore  is  enforceable.  If  the  law  were  otherwise, 
it  would  be  equivalent  to  a  declaration  that  a  community  desir- 
ing the  advantages  of  a  line  of  railway,  where  chartered  privi- 
leges permit  its  construction,  would  be,  under  the  law,  pre- 
Tented  and  prohibited  from  inducing  such  construction  by  aid- 
ing the  same.  A  railroad  company  is  only  a  gtwwi-public  cor- 
poration, and,  as  such  it  must  not  only  take  into  consideration 
the  public  welfare,  but  the  private  welfare  of  its  stockholders 
4U3  well,  in  the  location  and  construction  of  its  line  of  road. 
A  donation  to  its  assets  which  enables  it  to  build  a  contem- 
plated line  immediately,  and  a  consideration  in  part  of  its 
immediate  construction,  or  which  enables  it  to  build  its  line 
upon  a  route  that  it  might  not  otherwise  be  able  to  build, 
■could  not  be  held  to  be  void  upon  the  ground  of  public  policy; 
and  in  this  respect  it  must  be  held  to  be  the  privilege  of  a 
railroad  company  in  determining  its  duty  towards  the  public 
and  its  shareholders,  to  determine  what  line  and  between  what 
points  its  line  shall  be  constructed." 

In  Baltimore  etc.  B.  Co.  v.  Ralston,  41  Ohio  St  575,  the 
•court  declares  on  this  same  point :  ''That  public  policy  forbids 
the  enforcement  of  contracts  to  induce  the  location  of  rail- 
road lines  at  particular  places  in  disregard  of  the  rights  of 
stockholders  and  the  public  is  very  true.  Contracts  for  loca- 
tion, providing  private  emolument  for  the  officials  who  sanction 
them,  are  of  course  void.  And  even  if  the  stipulated  loca- 
tion turn  out  to  be  the  best  that  could  have  been  made,  and 
entail  no  detriment  to  stockholders  or  the  public,  yet  such 
<5ontracts  are  held  in  well-considered  cases,  and,  we  think,  cor- 
rectly, to  be  against  public  policy  as  a  dangerous  exercise  of 
official  power  for  private  gain. 

"In  the  case  at  bar  these  objectionable  features  are  not  pres- 
ent. The  stipulated  compensation  was  for  the  company  alone. 
And  it  may  well  be  that  it  was  a  matter  of  indifference  to 
the  stockholders  and  public  whether  the  route  was  through 
Defiance  or  not.  The  propriety  of  the  location  in  respect  to 
particular  points  when  the  charter  is  silent  is  of  necessity  left 
to  the  managing  officers  of  the  company,  and  we  fail  to  see 
any  illegality  or  immorality  in  their  stipulatiug  for  the  benefit 
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of  the  company  in  awarding  the  advantages  of  location  as 
between  contesting  localities.  The  general  doctrine  that  such 
An  agreement  is  not  void  per  se  as  against  public  policy  is 
laid  down  in  the  leading  case  of  Cumberland  Valley  B,  B. 
<Jo.  V.  Ba^b,  9  Watts,  458,  [36  Am.  Dec.  132],  and  has  been 
frequently  recognized  in  analogous  cases  in  our  supreme  court, 
notably  in  the  decisions  sustaining  contracts  to  take  stock  con- 
•ditioned  on  a  particular  location." 

In  23  Am.  &  Eng.  Ency.  of  Law,  p.  688,  the  same  general 
•doctrine  is  announced  that,  "contracts  for  the  location  of 
railroad  linea  -at  particular  places  are  not  void  per  se  as 
■against  public  policy,  but  they  are  illegal  where  calculated 
to  prejudice  the  interest  of  the  public  or  of  the  shareholders 
-of  the  road,  or  where  they  provide  for  private  emoluments 
to  the  officers  of  the  road  who  are  intrusted  with  the  duty  of 
choosing  its  location." 

These  citations  sufficiently  declare  the  prevailing  doctrine 
which  finds  support  in  numerous  authorities,  among  others, 
Cumberland  B.  Co.  v.  Baab,  9  Watts,  (Pa.)  458,  [36  Am.  Dec. 
132] ;  McClure  v.  Missouri  Biver  etc.  B.  Co.,  9  Kan.  373 ; 
Workman  v.  Campbell,  46  Mo.  305;  Telford  v.  Chicago  etc. 
B.  Co.,  172  111.  559,  [50  N.  E.  105] ;  Louisville  etc.  Co.  v.  Sum^ 
fier,  106  Ind.  55,  [5  N.  B.  404,  55  Am.  Rep.  719] ;  Bacine  Bank 
V.  Ayres,  12  Wis.  512 ;  Berryma/n  v.  Cincinnati  Southern  B.  B. 
€o.,  77  Ky.  755;  Texas  and  St.  Louis  B.  B.  Co.  v.  Bobards, 
€0  Tex.  545,  [48  Am.  Rep.  268] ;  Harris  v.  Boberts,  12  Neb. 
•631,  [41  Am.  Rep.  779,  12  N.  W.  89] ;  Cedar  Bapids  First 
Jfat.  Bank  v.  Hendrie,  49  Iowa,  402,  [31  Am.  Rep.  153] ; 
Supervisors  v.  Wisconsin  Cent.  B.  Co.,  121  Mass.  460 ;  Lyman 
T.  Sub.  B.  Co.,  190  HI.  320,  [60  N.  E.  515] ;  Elliott  on  R.  R., 
3d  ed.,  sees.  121-386;  Missouri  Pacific  B.  B.  Co.  v.  Tygard,  84 
Mo.  263,  [54  Am.  Rep.  97]. 

Some  of  these  authorities  cited  relate  to  the  validity  of 
•contracts  providing  for  the  transfer  of  property,  or  the  con- 
tribution of  money,  to  railroads  as  a  consideration  or  induce- 
ment to  the  building  of  their  line  of  road  over  certain  routes 
or  between  designated  points.  Others  relate  to  similar  con- 
tracts inducing  the  establishment  of  depots  or  stations  in  par- 
ticular localities.  In  principle  there  can  be  no  distinction 
between  such  contracts  as  to  the  objects  sought,  whether  they 
pertain  to  lines  of  road  or  the  location  of  depots  or  stations. 
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The  proposition  in  all  these  cases  decided  is,  that  in  the 
absence  of  any  agreement  that  the  route  selected,  or  the  sta- 
tions located,  shall  be  to  the  exclusion  of  other  routes  or  sta- 
tions, they  are  not  contrary  to  public  policy,  and  that  the 
rule  applies  equally  to  both  classes  of  contracts. 

Now,  to  examine  the  authorities  cited  by  counsel  for  re- 
spondents in  support  of  their  contention  as  to  the  invalidity 
of  the  contract,  and  we  shall  refer  only  to  those  from  which 
they  have  quoted  excerpts  in  their  briefs.  We  make  no  ques- 
tion as  to  the  correctness  of  the  principles  announced  in  almost 
all  those  cases,  but,  in  our  judgment,  the  facts  in  each  case 
to  which  they  were  applied  were  radically  different  from 
those  in  the  case  at  bar. 

Recurring  to  these  cases.  In  Reed  v.  Johnson,  27  Wash.  42, 
[67  Pac.  381],  the  evidence  disclosed  that  certain  officers  of 
the  Northern  Pacific  Railroad  Company  in  consideration  that 
they  should  receive  a  portion  of  the  proceeds  of  plaintiff's 
land,  agreed  to  so  locate  the  line  of  said  road  that  it  would 
run  through  a  certain  section  of  land  and  further  agreed  to 
locate  a  depot  within  the  section ;  that  the  company  had  con- 
templated building  its  line  by  another  route  but  by  reason 
of  the  inducement  above  stated  the  officers  having  in  charge 
the  location  of  the  line  and  depots  determined  to  change  the 
route  and  locate  both  the  line  and  depot  upon  said  land.  In 
the  next  case  relied  on,  Bestor  v.  Wathen,  60  111.  138,  the 
railroad  company  made  a  contract  with  a  certain  construction 
company  to  build  its  road.  While  building,  the  construction 
company,  the  president  of  the  railroad  company,  one  of  its 
directors,  and  its  construction  agent  entered  into  a  contract 
with  the  owner  of  one  hundred  and  sixty  acres  of  land,  situ- 
ated where  the  road  then  in  process  of  construction  was  ex- 
pected to  cross  the  Illinois  Central  Railroad,  by  the  terms  of 
which  the  owners  agreed  to  sell  the  first-named  parties  an 
interest  in  the  land.  The  only  consideration  was  that  the 
so-called  purchasers  should  "aid,  assist  and  help  in  building 
the  road  upon  said  land."  The  court  refused  to  enforce  either 
of  these  contracts.  In  both  these  cases  the  contracts  were 
between  an  individual  and  certain  officers  of  the  railroad  com- 
pany who  were  taking  advantage  of  their  position  as  agents 
of  the  railroad  company  to  contract  for  their  individual 
benefit.    It  is  apparent  from  the  opinions  in  both  these  cases 
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that  the  railroad  company  had  nothing  to  do  with  these  con- 
tracts and  had  no  interest  in  them;  that  they  were  made  for 
the  private  and  personal  benefit  of  certain  officers  of  the 
company  in  the  one  case,  and  certain  officers  and  the  con- 
tracting company  in  the  other.  They  were  without  the  knowl- 
edge of  the  company  and  in  violation  of  the  duties  of  the 
contracting  parties  to  them.  It  is  obvious  that  the  court  did 
not  there  have  under  consideration  contracts  made  with  the 
railroad  company  itself  or  for  its  benefit,  but  those  made 
by  certain  of  its  agents  and  officers  with  outsiders,  looking 
to  the  personal  advantages  of  said  officials  alone.  Such  con- 
tracts were  clearly  a  fraud  upon  the  corporation  and  its  stock- 
holders whom  the  officers  and  agents  represented.  These  con- 
tracts fell  within  the  second  class  of  cases,  to  which  we  have 
heretofore  referred,  and  which  are  universally  condemned  as 
fraudulent  upon  the  rights  of  the  corporation  and  void. 

In  Woodstock  Iron  Co.  v.  Extension  Co,,  129  U.  S.  643, 
[9  Sup.  Ct.  402] ,  a  railroad  company  contracted  with  another 
company  of  like  nature  to  construct  a  railroad  by  the  nearest 
and  cheapest  route  from  Atlanta  to  Columbus  for  a  considera- 
tion of  twenty  thousand  dollars  a  mile.  One  of  the  directors 
of  the  extension  company  and  also  a  director  in  the  railroad 
company  negotiated  on  behalf  of  the  extension  company  a 
contract  with  an  iron  company  to  deflect  the  road  at  a 
certain  point  lengthening  it  about  five  miles,  for  which  the 
iron  company  agreed  to  give  a  right  of  way  through  its 
property  and  convey  certain  tracts  of  land  and  pay  certain 
sums  of  money.  The  railroad  company  had  no  knowledge  of 
the  contract,  and  the  court  held  the  contract  void  as  immoral 
in  its  conception  and  corrupting  in  its  tendency;  that  it  was 
nothing  less  than  a  bribe  offered  to  the  employee  to  disregard 
his  contract  with  his  employer.  Of  course,  such  a  contract 
would  be  indefensible,  but  the  contract  at  bar  is  in  no  manner 
similar  to  it. 

Fuller  V.  Dame,  18  Pick.  472,  is  also  cited  as  supporting 
the  contention  of  respondents.  But  there  the  company,  how- 
ever, had  no  knowledge  of  the  contract  or  any  interest  in  it. 
Its  existence  was  not  even  known  to  it  or  its  officers.  All 
that  was  held  in  that  case  wasthat  a  contract  made  by  a  stock- 
holder of  a  company  with  a  property  owner  to  use  his  influ- 
ence with  the  company  for  the  establishment  of  a  depot  in  a 
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particular  locality  was  a  fraud  upon  the  other  stockholders 
and  upon  the  company  and  void  as  against  public  policy.  It 
will  be  observed  that  this  case  also  faUs  within  the  second 
class  of  cases  we  have  heretofore  mentioned. 

A  case  also  relied  on  is  Enid  Right  of  Way  and  Township 
Co.  V.  Lite,  15  Okla.  328,   [82  Pac.  811].    This  case,  if  its 
apparent  force  was  not  destroyed  by  the  language  used  in  a^ 
subsequent  decision  by  the  same  court,  tends,  more  than  any 
other  cited  by  respondents,  to  sustain  their  contention.    In 
the  Enid  Bight  of  Way  case  the  afSrmation  of  the  judgment 
was  by  an  equally  divided  court.    An  exhaustive  dissenting^ 
opinion  was  filed,  in  which  an  analysis  of  all  the  cases  sup- 
porting the  prevailing  opinion  was  made,  and  they  were  dif- 
ferentiated from  the  case  under  consideration  by  the  court,. 
and  the  conclusion  reached  by  the  judges  dissenting,  upon  a~ 
review  of  all  the  authorities  bearing  on  the  question,  that  the- 
weight  of  authority  was  in  favor  of  the  validity  of  the  <5on- 
tract  there  in  question,  but  which  the  prevailing  opinion  dis- 
countenanced as  contrary  to  public  policy.    In  that  case  the- 
action  was  upon  a  promissory  note  given  by  defendant  Idle- 
to  the  plaintiff,  which  was  stipulated  to  be  paid  when  the^ 
Denver,  Enid  &  Ghilf  Railroad  was  completed  to  a  point, 
where  the  location  of  a  depot  on  certain  land  was  to  be  made^ 
The  note  was  held  void  as  contrary  to  public  policy.    It  is- 
unnecessary  to  discuss  the  grounds  upon  which  the  court 
reached  this  conclusion,  because,  while  the  apparent  effect  of" 
this  decision  is  in  favor  of  the  position  of  respondents,  this^ 
same  court  in  a  subsequent  decision  appears  to  have  limited 
its  application  to  contracts  between  third  parties,  looking  to- 
the  exercise  by  them  of  influence  with  the  railroad  company 
to  do  something  which  was  against  public  policy,  because,  in^ 
Piper  V.  Choctaw  Northern  Township  and  Imp.  Co.,  16  Okla. 
436,  [85  Pac.  965],  which  we  have  heretofore  quoted  from, 
it  is  expressly  held  in  conformity  to  the  prevailing  doctrine 
that  a  subscription  moving  directly  to  the  railroad  company 
to  encourage  the  building  of  its  railroad  at  a  particular  place, 
contravened  no  rule  of  public  policy  and  was  enforceable.    In 
that  opinion  the  Enid  case,  as  also  McGuffin  v.  Coyle,  16  Okla. 
648,  [85  Pac.  954,  86  Pac.  962],  decided  by  the  same  court  and 
relied  on  also  by  respondents  are  specially  referred  to  ani 
held  not  to  militate  against  the  general  rule. 
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We  have  referred,  we  think,  to  all  the  eases  quoted  from 
by  respondents  in  support  of  their  position,  and  are  satisfied 
that  none  of  them  have  any  application  in  support  of  the 
point  they  make. 

While  all  these  cases  reviewed  had  relation  to  contracts  con- 
cerning the  establishment  of  depots  or  stations,  the  princi- 
ple to  be  applied  in  determining  their  validity  is  no  different 
from  that  which  is  to  be  applied  with  reference  to  contracts 
regarding  the  construction  of  a  road  between  given  points. 
This,  of  course,  is  conceded  by  counsel  in  citing  them.  It 
will  be  observed  further,  that  in  all  the  cases  reviewed,  the 
contracts  in  question  were  declared  invalid  because  agents  or 
officers  of  the  companies  had  taken  advantage  of  their  posi- 
tion to  further  their  private  interests  and  secure  personal 
emoluments  to  the  disadvantage  of  the  companies  they  repre- 
sented. The  contracts  were  not  declared  invalid  because  they 
related  to  the  location  of  depots  or  stations  (speaking  now  of 
the  special  matters  involved  in  the  contracts  in  those  cases) 
at  particular  localities,  but  because  the  persons  who  made 
them  had  been  guilty  of  fraud  and  corrupt  conduct  toward 
their  principals — ^the  corporations.  None  of  the  cases  involved 
a  contract  between  an  individual  and  the  company  itself^, 
or  those  contemplating  the  construction  of  the  road,  providing^ 
for  the  payment  of  money  or  property  as  an  inducement  to- 
its  construction  over  a  particular  route,  the  making  of  which,^ 
under  the  prevailing  doctrine  as  we  have  shown  countervails^ 
no  rule  of  public  policy. 

The  error  of  the  trial  court  was  in  holding  as  it  necessarily 
did,  that  per  se  this  contract  was  void  as  against  such  policy. 
A  contract  should  not  be  declared  in  contravention  of  public 
policy  unless  it  is  apparent  that  it  contravenes  some  public 
statute,  or  is  against  good  morals,  or  that  its  tendency  is  to- 
interfere  with  the  public  welfare  or  safety.  Nothing  of  this 
character  appears  from  the  allegations  of  the  cross-complaint. 
Contracts  for  the  conveyance  of  property,  or  the  payment  of 
money,  in  consideration  of  the  building  of  a  railroad  within 
a  given  time  and  between  certain  points,  as  our  court  {Spires- 
V.  Vrbahn,  124  Cal.  110,  [56  Pac.  794])  says  have  become 
familiar  as  stimulants  to  the  construction  of  such  railroads 
and  other  public  works.  It  is  familiar  history  that  the  great 
railroads  of  the  west  have  been  largely  aided  in  their  con- 
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stniction  by  contributions  and  donations  made  in  inducement 
to  the  selection  of  certain  routes.  States,  counties,  and  cities 
have  granted  subsidies  to  them  to  that  end  and  the  national 
government  in  the  building  of  the  first  transcontinental  rail- 
roads donated  vast  tracts  of  land  as  inducements  to  the  build- 
ing of  such  roads  over  the  continent  and  between  particular 
points.  Our  statute  (Civ.  Code,  sec.  465)  provides  for 
the  acquirement  by  a  railroad  company  of  grants  and  dona- 
tions of  real  and  other  property  which  may  be  made  to  aid 
and  encourage  the  construction,  maintenance,  and  accommo- 
dation of  such  railroad.  We  refer  to  these  matters  as  indi- 
cating the  public  policy  which  supports  contracts  which  are 
made  in  inducement  to  the  building  of  railroads  and  that  no 
contract  which  simply  provides  for  the  transfer  of  property 
or  the  payment  of  money,  or  confers  upon  the  company  the 
right  to  acquire  either  as  an  inducement  to  build  its  road 
between  certain  points,  should  for  that  reason  alone  be  held 
in  contravention  of  any  public  policy. 

The  most  that  has  been  held  by  any  of  the  eases,  and  those 
supporting  the  prevailing  doctrine  appear  to  so  hold,  is  that 
it  may  be  interposed  as  a  defense  to  the  enforcement  of  such 
contracts,  that  they  were  made  in  disregard  of  public  conven- 
ience and  in  violation  of  the  clear  wants  and  necessities  of  the 
people.  Of  course,  in  the  present  case  no  such  showing  is 
made.  The  trial  court  based  its  conclusion  that  the  contract 
for  the  option  was  invalid  from  the  allegations  of  the  cross- 
complaint,  which  does  not  pretend  to  disclose  anywhere  that 
any  public  convenience  or  necessity  was  subverted  by  the  con- 
tract. The  court  held,  as  a  matter  of  law,  that  a  contract 
giving  an  option  to  purchase  certain  lands  as  an  inducement 
to  the  building  of  a  line  of  railroad  between  certain  points  was 
void  upon  its  face — or  void  per  se.  The  courts,  however,  as 
we  have  seen,  dieclare  expressly  to  the  contrary,  and  that  such 
a  contract,  in  the  absence  of  any  showing  that  public  interest 
has  suffered  in  its  making,  is  valid  and  enforceable.  The  trial 
court  was  therefore  in  error  in  refusing  to  permit  the  offer 
of  evidence  on  the  part  of  appellant  in  support  of  the  allega- 
tions of  his  cross-complaint,  and  in  dismissing  his  action  pray- 
ing for  specific  performance  of  the  contract. 

In  disposing  of  this  appeal  we  have  not  overlooked  the 
objection  of  respondents  that  the  appeal  from  the  order  deny- 
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ing  appellant's  motion  for  a  new  trial  cannot  be  considered 
because  his  notice  of  intention  to  move  for  a  new  trial  was 
not  served  in  time.  We  have  examined  the  record  and  find 
no  merit  in  the  point. 

The  judgment  and  order  are  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 


[a  P.  No.  4978.     In  Bank.— June  24,  1908.] 

ANGLO-CALIFORNIAN  BANK,  LIMITED,  Plaintiff,  v. 
SUPERIOR  COURT  OF  THE  STATE  OF  CALI- 
FORNIA IN  AND  FOR  THE  CITY  AND  COUNTY 
OF  SAN  FRANCISCO,  and  HON.  J.  V.  COFFEY,  one 
of  the  Judges  thereof,  Defendants. 

Writ  of  Review — Ordeb  Directiko  Payment  to  Beceiyeb  or  Insolvent 
Bank — Final  Adjudication — Bemedt  by  Appeal. — A  writ  of  re- 
view will  not  lie  to  annul  an  order  directing  the  payment  of  money 
by  the  plaintiff  to  a  receiver  of  an  insolvent  bank,  notwithstanding 
the  claims  of  third  parties  to  part  of  the  funds  who  had  been 
allowed  to  intervene,  where  the  order,  however  erroneous,  was  in 
effect  a  final  adjudication  of  the  rights  of  all  parties,  an  appeal 
from  which  will  afford  the  petitioner  for  the  writ  an  adequate 
remedy. 

Id. — ^Appealable  Oeu)eb  in  Excess  or  Jueisdiction. — An  appealable 
order,  even  if  in  excess  of  jurisdiction  cannot  be  reviewed  in 
certiorari  proceedings. 

APPLICATION  for  Writ  of  Review  to  an  order  of  the 
Superior  Court  of  the  City  and  County  of  San  Francisco. 
J.  V.  Coflfey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jesse  W.  Lilienthal,  for  Petitioner. 

B.  De  Los  Magee  and  J.  V.  De  Laveaga,  for  Respondents. 

CLIII  CaL— 4« 
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ANGELLOTTI,  J.— Upon  the  petition  of  plaintilBf  filed  in 
this  court,  a  writ  of  review  was  issued  commanding  defend- 
ants to  certify  to  this  court,  in  order  that  the  same  might  be 
reviewed,  a  transcript  of  the  record  and  proceedings  culmi- 
nating in  an  order  of  said  superior  court  requiring  plaintiff 
to  pay  to  Edward  J.  Le  Breton,  as  receiver  of  the  California 
Safe  Deposit  &  Trust  Company,  an  insolvent  corporation, 
$47,637.55  held  by  it  as  the  agent  of  said  insolvent  at  the 
time  of  the  adjudication  of  insolvency.  The  claim  of  plaintiff 
was  that  such  order  was  in  excess  of  the  jurisdiction  of  the 
court  and,  therefore,  void.  Defendants  duly  certified  to  this 
court  a  transcript  of  such  record  and  proceedings,  and  the 
matter  has  been  submitted  for  decision. 

It  appears  from  the  record  that  in  a  proceeding  instituted 
in  said  superior  court  under  the  Bank  Commission  Act,  l^ 
the  people  of  the  state  of  California  by  the  attorney-general 
against  said  California  Safe  Deposit  &  Trust  Company  and 
its  directors,  judgment  was  given  on  January  14,  1908,  de- 
creeing said  corporation  insolvent,  ordering  it  into  involuntary 
liquidation  and  appointing  Edward  J.  Le  Breton  as  receiver 
thereof  to  take  possession  of  all  its  property  and  to  do  aU 
things  necessary  in  the  liquidation  of  its  affairs.  Plaintiff,  a 
banking  corporation,  was  at  such  time  an  agent  of  the  insol- 
vent corporation  for  certain  purposes,  and  as  such  agent  had 
in  its  possession  $94,469.23,  carried  on  its  books  to  the  credit 
of  said  insolvent.  The  receiver  having  demanded  an  account- 
ing of  plaintiff  as  to  the  money  in  its  possession  belonging 
or  credited  to  the  insolvent,  plaintiff  on  January  22,  1908, 
rendered  an  account  showing  the  above  facts.  On  January 
24,  1908,  plaintiff  notified  the  receiver  that  it  had  received 
written  notice  from  the  partnership  firm  of  Stewart  &  McKee 
that  said  firm  claimed  that  $3,349.77  of  said  sum  was  its  own 
property  and  was  not  the  property  of  the  insolvent,  and  that 
plaintiff  must  not  pay  the  same  or  any  part  thereof  to  the 
receiver.  On  the  same  day,  it  also  notified  the  receiver  of  the . 
receipt  of  a  similar  notice  from  the  Western  Pacific  Railway 
Company  as  to  $44,287.78.  Solely  because  of  said  claims  by 
said  third  parties,  and  not  claiming  any  beneficial  interest  on 
its  own  part,  plaintiff  refused  to  pay  to  the  receiver  any 
part  of  either  of  the  said  amounts,  and  paid  only  the  balance 
of  said  $94,469.23— viz.  $46,831.68.    These  facts  having  been 
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brought  to  the  knowledge  of  the  superior  court  by  written 
petition  by  the  receiver,  said  court  made  its  order  to  show 
cause  directed  to  plaintiff,  neither  of  said  third  persons  being 
made  parties  thereto,  requiring  it  to  show  cause  on  Febru- 
ary 26,  1908,  why  an  order  should  not  be  made  requiring 
the  payment  by  plaintiff  to  the  receiver  of  said  amounts.  On 
February  25,  1908,  said  firm  of  Stewart  &  McKee  filed  their 
petition  in  intervention  in  the  proceeding  pending  in  said 
superior  court,  setting  up  the  facts  upon  which  it  based  its 
claim  to  the  $3,349.77,  and  asking  for  an  order  decreeing  the 
same  to  be  its  property  and  directing  the  receiver  to  direct 
plaintiff  to  pay  the  same  to  it,  or  directing  plaintiff  to  make 
such  payment.  The  court  on  the  same  day  made  its  order 
allowing  said  Stewart  &  McEee  to  file  said  petition  and  inter- 
vene in  the  matter.  By  order  of  the  court,  a  citation  was 
thereupon  issued  to  the  receiver  and  plaintiff  requiring  them 
to  show  cause  ou  March  18,  1908,  why  said  petition  should 
not  be  granted.  Before  the  date  so  fixed — ^viz.  on  March  3, 
1908,  the  court,  after  a  hearing  on  the  order  to  show  cause 
based  on  the  receiver's  petition,  made  its  order  requiring 
plaintiff  to  forthwith  pay  said  amount,  together  with  the 
$44,287.78  claimed  by  the  Western  Pacific  Railway  Company, 
to  the  receiver.  This  is  the  order  which  plaintiff  seeks  to 
have  annulled  in  this  proceeding. 

We  can  see  no  good  answer  to  the  claim  made  by  defendants 
in  their  brief  to  the  effect  that  plaintiff  had  the  right  to 
appeal  from  the  order  complained  of,  and  that,  therefore,  the 
writ  of  review  was  improperly  issued.  It  is,  of  course,  not 
disputed  that  if  a  party  has  the  right  of  appeal  from  an 
order  made  in  excess  of  jurisdiction,  he  cannot  have  such 
order  reviewed  in  certiorari  proceedings.  Such  is  the  express 
provision  of  our  statute  (Code  Civ.  Proc.,  sec.  1068),  and  it 
has  been  uniformly  so  held  by  this  court.  That  an  order  of 
the  character  of  the  one  under  consideration  is  generally  ap- 
pealable by  one  affected  thereby  who  is  a  party  to  the  record 
*  is  practically  conceded  by  learned  counsel  for  plaintiff,  and 
it  must  be  under  the  decisions  of  this  court.  The  theory  upon 
which  the  decisions  sustain  such  right  of  appeal  by  such  a 
party  from  such  an  order  is  that  the  order  is  in  effect  a  final 
judgment  against  him  in  a  collateral  proceeding  growing  out 
of  the  action — is  so  far  independent  of  the  suit  itself  as  to 
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be  substantially  a  final  decree  for  the  purposes  of  an  appeal, 
although  there  has  been  no  final  decree  in  the  suit.  (See 
Grant  V.  Superior  Court,  106  Cal.  324,  [39  Pac.  604] ;  Grant 
V.  Los  Angeles  etc,  Ry.  Co,,  116  Cal.  71,  [47  Pac.  872] ;  Los 
Angeles  v.  Los  Angeles  etc.  Co,,  134  Cal.  121,  [66  Pac.  198].) 
Plaintiff's  position  on  the  merits  is  that  by  reason  of  the  claim 
made  against  it  by  the  third  parties  as  to  this  money,  it 
cannot  safely  pay  the  same  to  the  receiver  except  in  pursuance 
of  some  judgment  or  order  made  in  a  proceeding  to  which 
such  claimants  are  parties,  and  that  it  is  entitled  either  to 
retain  the  money  until  such  controversy  is  determined,  or  to 
pay  the  money  into  a  court  having  jurisdiction  thereof,  to 
abide  such  determination.  The  order  in  question  is  a  final 
adjudication  against  plaintiff  upon  these  matters.  Its  effect, 
if  valid,  is  to  require  plaintiff  to  forthwith  pay  such  money 
to  the  receiver,  and  finally  deprive  it  of  possession  thereof 
without  securing  it  against  the  claims  of  such  third  parties. 
It  is  clearly  within  the  class  of  orders  referred  to  in  the  cases 
last  cited.  Plaintiff  was,  of  course,  a  party  to  the  record,  so 
far  as  such  collateral  proceeding  was  concerned,  having  been 
brought  in  as  such  a  party  by  the  order  to  show  cause,  and  is 
fully  within  the  rule  of  Elliott  v.  Superior  Court,  144  Cal. 
606,  [103  Am.  St.  Rep.  102,  77  Pac.  1109],  in  regard  to  parties 
entitled  to  appeal. 

It  is  claimed,  however,  that  this  order  is  not  now  appeal- 
able, because  there  has  been  no  final  determination  on  the 
petition  of  Stewart  &  McKee  as  to  $3,349.77  of  said  money, 
filed  by  leave  of  the  court  and  which  had  not  been  heard  at 
the  time  of  the  making  of  the  order.  The  rule  invoked  is 
the  one  applied  in  Nolan  v.  Smith,  137  Cal.  360,  [70  Pac. 
166],  to  the  effect  that  a  judgment  is  not  a  final  judgment 
within  the  meaning  of  section  939  of  the  Code  of  Civil  Pro- 
cedure relative  to  appeals,  unless  it  be  one  which  finally  dis- 
poses of  the  rights  of  all  the  parties  to  the  action  in  relation 
to  the  matter  in  controversy,  and  thus,  in  effect,  ends  the 
proceeding  in  the  court  in  which  it  is  entered.  Assuming  in 
aid  of  plaintiff  that  the  intervention  of  Stewart  &  McKee  was 
made  in  the  collateral  proceeding  instituted  by  the  receiver 
for  the  obtaining  of  the  possession  of  the  money  from  plaintiff, 
rather  than  in  the  main  proceeding  pending  in  the  superior 
court,  the  rule  invoked  has  no  application  here.    The  order 
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did  finally  determine  the  rights  of  all  the  parties,  including 
such  interveners,  in  relation  to  the  matter  in  controversy.  It 
was  such  a  disposition  of  the  whole  subject-matter  of  the  con- 
troversy as  to  completely  dispose  of  the  petition  of  the  inter- 
veners, and  deny  them  the  relief  sought  thereby.  The  mere 
fact  that  it  was  made  before  the.  day  set  for  a  hearing  on 
the  intervener's  petition  and  without  any  such  hearing,  how- 
ever erroneous  such  a  course  may  have  been,  does  not  change 
the  situation.  The  whole  controversy  was  regarding  the  pres- 
ent disposition  of  the  money  in  the  possession  of  plaintiff. 
The  receiver  claims  that  it  should  be  forthwith  delivered  to  him 
by  plaintiff,  the  interveners  claim  that  $3,349.77  thereof  should 
be  paid  to  them  by  plaintiff  and  sought  an  order  requiring 
such  payment,  and  the  plaintiff  claimed  that  it  should  not  be 
required  to  deliver  up  the  money  to  the  receiver  in  the  face 
of  the  adverse  claim  made  by  the  interveners,  until  the  ques- 
tion of  ownership  had  been  determined.  The  order  made 
purported  to  dispose  of  this  whole  controversy  by  decreeing 
immediate  payment  by  plaintiff  of  the  whole  amount  to  the 
receiver,  and,  in  effect,  ended  in  the  superior  court  the  particu- 
lar proceeding  under  consideration.  We  are  satisfied  that  it 
must  be  held  to  be  an  adjudication  of  the  subject-matter  of 
the  controversy  as  to  all  of  the  parties  thereto. 

It  follows  from  what  we  have  said  that  the  writ  of  review 
was  improperly  issued. 

The  writ  is  discharged  and  the  proceeding  dismissed. 

Sloss,  J.,  Shaw,  J.,  Henshaw,  J.,  and  Lorigan,  J.,  concurred. 
Behearing  denied. 


[8.  F.  No.  3540.     Department  Two. — June  25,  1908.] 
A.  C.  DAUPHINY,  Appellant,  v.  A.  H.  BUHNB,  Respondent. 

Libel — False  Charge  oj*  Official  CJobruption  Against  Candidate  foe 
Re-E LECTION — Privileged  Communication  no  Defense. — The  pub- 
lieation  of  a  false  charge  against  a  candidate  for  re-election  to 
office,  that  while  in  office  he  was  goiltj  of  official  corruption,  in 
soliciting  and  accepting  personal  benefits  as  a  consideration  to 
influence  his  officiala  acts,  as  a  member  of  a  citj  council,  is  libelous 
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per  8€;  and  there  is  no  privileged  coxxunonieation  under  the  code, 
or  general  law,  which  will  exempt  the  defendant  publishing  such 
charge,  from  responsibility  for  falsehood. 

Id. — Truth  of  Chabgb  thk  Only  Justification. — A  libel  is  no  more 
justifiable  when  published  against  a  candidate  for  public  office, 
than  if  published  of  him  on  any  other  occasion.  Though  the  pub- 
lication of  the  truth  is  justifiable;  yet  the  publication  of  a  false- 
hood finds  no  justification  whatever  under  the  law.  The  law  does 
not  permit  the  character  of  those  seeking  position  to  be  destroyed 
under  any  guise  of  privileged  publication.  One  can  justify  the 
publication  of  a  libel  against  a  candidate  for  public  office  upon 
privilege,  only  by  proof  that  the  accusation  is  true. 

Id. — Error  in  Instructions — Privujege — ^Libslous  Charge. — ^It  was 
error  to  instruct  the  jury  that  the  publication  was  privileged,  where 
there  was  no  evidence  to  sustain  it,  but  the  facts  and  circum- 
stances connected  with  the  publication  negatived  tne  existence  of 
such  privilege.  The  question  being  one  of  law,  it  was  the  court's 
duty,  if  requested,  to  instruct  the  jury  that  the  publication  was 
not  privileged.  The  court  also  erred  in  refusing  to  instruct  the 
jury  that  the  article  set  forth  in  the  complaint  was  libelous  upon 
its  face. 

Id..— Failure  to  Prove  Plea  of  Justification — Aggravation. — The 
court  also  erred  in  refusing  to  instruct  the  jury  that  where  the  de- 
fendant reiterates  the  alleged  libelous  charges  in  his  answer,  and 
offers  no  evidence  to  prove  their  truth,  if  the  jury  were  satisfied  that 
it  is  made  with  a  knowledge  of  its  falsity  and  maliciously,  and  not 
in  good  faith,  such  plea  of  justification  is  an  aggravation  of  the 
wrong  done  to  the  plaintiff,  and  may  be  considered  by  the  jury  in 
assessing  damages. 

Id. — Question  of  Damages — ^Want  of  Malice— Erroneous  Instruc- 
tion.— There  is  responsibility  for  actual  and  substantial  damages 
for  loss  of  reputation,  etc.,  even  where  there  is  no  actual  malice. 
What  the  responsibility  should  be  is  a  question  for  the  jury  under 
instruction  explicitly  declaring  the  rule  under  which  it  should  be 
ascertained.  It  was  error  to  instruct  the  jury,  that  "if  an  honest 
mistake  is  made  in  an  honest  attempt  to  enlighten  the  public  it 
must  reduce  the  damages  to  a  minimum,  if  the  fault  itself  is  not 
serious,  an<?  there  should  be  no  reasonable  responsibility  where  there 
is  no  malice." 

Id. — Errors  in  Evidence — ^Dutt  of  Appellant — Absence  of  Refer- 
ence TO  Transcript. — It  is  the  duty  of  counsel  for  appellant  prop- 
erly to  index  the  transcript,  and  to  point  out  therein  the  rulings 
of  the  court  objected  to  in  the  admissibility  of  evidence,  upon  which 
he  relies  as  erroneous;  and  where  he  fails  to  enlighten  the  court 
in  his  argument,  as  to  where  the  alleged  errors  may  be  foimd,  it 
will  be  assumed  that  they  were  not  deemed  of  sufficient  importance 
to  undertake  the  task;  and  this  court  will  not  assume  the  burden 
of   doing   it. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Humboldt  County  and  from  an  order  denying  a  new  triaL 
E.  W.  Wilson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  W.  Hill  for  Appellant. 

Henry  L.  Ford,  L.  M.  Bumell,  and  A.  J.  Monroe,  for 
Respondent. 

LORIGAN,  J. — This  is  an  action  for  libel.  In  the  early 
part  of  1901  plaintiff  was  a  member  of  the  firm  of  A.  C. 
Dauphiny  &  Company,  doing  a  general  merchandise  busi- 
ness in  the  city  of  Eureka,  and  both  he  and  defendant  were 
members  of  the  common  council  of  said  city.  At  that  time 
there  was  presented  to  the  council  petitions  by  various  rail- 
road companies  for  franchises  to  operate  their  roads  across 
the  city  front  of  the  city.  Among  these  petitioning  com- 
panies was  the  California  &  Northern  Railroad  Company. 
Diverse  views  were  held  by  members  of  the  council  as  to  the 
terms  and  conditions  upon  which  these  several  franchises 
should  be  granted,  plaintiff  opposing  for  a  long  time  the 
granting  of  the  franchise  to  the  California  &  Northern  Rail- 
road Company,  defendant  favoring  it.  Ultimately  this  fran- 
chise was  passed,  plaintiff  and  defendant  both  voting  in 
favor  of  it,  and  it  developed  from  the  evidence  on  the  trial 
that  it  was  concerning  the  action  of  plaintiff  relative  to  the 
passage  of  the  ordinance  granting  this  franchise  that  the 
article  published  by  defendant  of  plaintiff  had  reference. 
Subsequently,  and  in  the  month  of  June,  1901,  plaintiff  and 
defendant  were  both  candidates  for  re-election  as  council- 
men  from  their  respective  wards  in  the  city  of  Eureka. 
They  were  not  opposing  candidates,  but  each  openly  opposed 
the  re-election  of  the  other.  It  was  during  this  period  that 
the  defendant  caused  to  be  published  in  the  daily  Humboldt 
Standard,  a  newspaper  published  in  the  city  of  Eureka,  an 
article  entitled:  "From  Councilman  Buhne  of  the  First 
Ward,"  signed  in  the  same  way  and  containing  the  follow- 
ing: "Now,  Mr.  Dauphiny  .  .  .  did  you  have  the  city's 
intiirest  at  heart  when,  after  fighting  a  certain  franchise, 
you  went  to  the  company  seeking  it,  or  its  representatives, 
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and  told  them  that  if  they  would  buy  groceries  from  you, 
you  would  vote  for  the  franchise  t  I  know  you  did  this 
and  can  prove  it,  and  you  voted  for  the  franchise."  Plain- 
tiff thereupon  brought  this  action  for  damages  grounded 
upon  the  portion  of  the  article  just  quoted,  which  was  set 
forth  in  the  complaint,  accompanied  by  proper  allegations 
that  it  was  intended  by  defendant,  and  understood  by  the 
citizens  who  read  the  article,  to  charge  that  plaintiff  had 
violated  his  oflBcial  oath  and  been  guilty  of  oflScial  corrup- 
tion; that  he  had  solicited  personal  benefits  and  had  dishon- 
estly accepted  them  for  the  purpose  of  influencing  his  official 
action  as  a  member  of  the  council  of  the  city,  and  had  cor- 
ruptly bartered  and  legislated  away  the  rights  and  privileges 
of  said  city;  with  the  further  allegation  that  said  article  so 
published  was  false  and  malicious. 

Defendant  answered,  admitting  the  publication,  and  as  a 
first  defense  averred  that  it  was  true,  and,  as  a  second  de- 
fense :  "That  at  the  time  the  defendant  published  the  alleged 
defamatory  article  in  the  daily  Humbolt  Standard,  to  wit,-  on 
June  15th,  1901,  the  said  plaintiff  was  the  member  of  the  city 
council  from  the  fourth  ward,  and  this  defendant  was  the 
member  of  said  city  council  from  the  first  ward  of  said  city 
of  Eureka.  That  at  the  said  time,  to  wit,  June  15th,  1901, 
both  plaintiff  and  defendant  were  candidates  for  the  same 
offices,  to  wit,  as  members  of  the  city  council  of  the  city  of 
Eureka  to  be  elected  at  the  general  election  which  was  held 
in  the  said  city  of  Eureka  on  or  about  the  16th  of  June,  1901. 

"That  defendant  wrote  and  published  said  article,  without 
malice,  of  and  concerning  the  character  and  motives  of  a 
candidate  for  a  public  office,  and  for  the  promotion  of  public 
interests  and  public  welfare ;  that  this  defendant  and  all  other 
people,  citizens  and  electors  of  said  city  of  Eureka,  were 
interested  in  the  character  and  motives  of  all  candidates  for 
public  offices  and  public  trusts,  which  said  candidates  were 
seeking  at  the  hands  of  said  electors." 

The  case  was  tried  and  a  verdict  rendered  by  the  jury  in 
favor  of  the  defendant,  and  from  the  judgment  entered 
thereon,  and  from  an  order  denying  his  motion  for  a  new 
trial,  plaintiff  appeals. 

It  is  insisted  on  this  appeal  that  the  evidence  was  insuffi- 
cient to  warrant  the  verdict  against  plaintiff  and  that  a  new 
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trial  should  have  been  granted  by  the  lower  court  on  that 
ground;  also,  that  the  court  erred  in  refusing  instructiona 
asked  by  appellant,  and  in  giving  some  requested  by  the 
respondent. 

As  a  new  trial  must  be  had  for  error  as  to  instructions, 
it  is  unnecessary  to  embarrass  future  consideration  of  the  case 
by  discussing  the  sufficiency  of  the  evidence.     Different  or- 
other  evidence  may  be  presented  upon  the  new  trial  which 
must  be  ordered. 

It  wiU  be  observed  that  two  defenses  were  interposed  by 
defendant:  1.  A  justification  on  the  ground  that  the  charge 
as  published  was  true;  2.  That  the  article  published  by  him,, 
under  the  circumstances  alleged,  constituted  a  privileged  pub- 
lication under  section  47  of  the  Civil  Code,  which  relieved 
him  from  responsibility  to  plaintiff. 

As  the  jury,  while  satisfied  that  the  charge  published  was. 
untrue,  might  yet  have  found  it  to  be  privileged  under  the- 
instructions  of  the  court  and  based  their  verdict  upon  that 
ground,  it  becomes  important  to  consider  the  instructions  as. 
to  the  law  on  that  subject. 

Section  47  of  the  Civil  Code,  relating  to  privileged  pub- 
lications, declares  that,  "A    privileged    publication    is    one- 
made —  ...  3.  In  a  communication,  without  malice,  to  a. 
person  interested  therein,  by  one  who  is  also  interested,  or- 
by  one  who  stands  in  such  relation  to  the  person  interested 
as  to  afford  a  reasonable  ground  for  supposing  the  motive  of 
the   communication  innocent,   or  who   is  requested  by  the- 
person  interested  to  give  the  information." 

The  defense  of  privilege  which  the  defendant  pleaded  and 
under  the  evidence  introduced  by  him  sought  to  sustain,  was . 
made  and  offered  with  a  view  of  bringing  the  publication 
within  the  operation  of  subdivision  3  of  said  section. 

As  to  the  evidence,  it  was  conceded  that  the  plaintiff  was 
a  candidate  for  councilman  when  this  publication  was  made, 
and  the  defendant  testified  in  his  own  behalf  that  he  enter- 
tained no  malice  against  the  plaintiff  when  he  caiised  the 
charge  to  be  published;  that  he  published  the  article,  as  he 
said,  with  the  intention  of  stating  things  concerning  plaintiff 
which  he  believed  to  be  true  and  because  he  believed  the 
public  generally  should  know  what  kind  of  a  man  the  plaintiff 
was. 
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This  was  the  only  evidence  upon  which  the  claim  of 
privilege  was  based.  The  theory  of  defendant,  both  under 
his  pleading  and  this  evidence,  was  that  because  the  plaintiff 
was  a  candidate  for  public  oflSce,  he  had  a  right,  as  a  mem- 
ber of  the  community,  to  call  the  attention  of  the  public  to 
the  character  and  motives  of  plaintiff  as  such  candidate; 
that  these  were  matters  in  which  the  public  had  a  direct 
interest;  that  under  these  circumstances,  as  long  as  the  pub- 
lication was  made  without  actual  malice,  and  in  a  belief 
that  the  charges  were  true,  it  was  a  privileged  publication 
under  the  subdivision  of  the  section  referred  to,  even  though, 
in  fact,  the  charge  was  false. 

The  trial  court  accepted  this  theory  and  claim  of  the  de- 
fendant, and  upon  the  assumption  that  there  was  evidence 
which  would  support  a  finding  by  a  jury  that  the  publication 
was  privileged,  instructed  them  upon  the  law  as  to  that  sub- 
ject. The  court  read  to  the  jury  that  particular  portion  of 
the  section  of  the  Civil  Code  which  we  have  quoted,  and 
having  done  so  immediately  proceeded  further  to  instruct 
as  follows : — 

"I  therefore  instruct  you  that  if  you  find  from  the  evidence 
in  this  cause  that  the  alleged  publication  was  made  by  the  de- 
fendant without  malice,  upon  a  matter  in  which  he  was  in- 
terested to  a  person  or  persons  who  was  or  were  also 
interested  therein  or  who  being  interested  therein  requested 
him  to  give  such  information,  then  I  instruct  you  that  such 
communication  to  such  person  or  persons  was  and  is  a 
privileged  communication.  If  you  find  such  to  be  the  fact, 
then  such  communication  forms  no  basis  for  an  action,  and 
you  will  find  a  verdict  for  the  defendant,  unless  you  can  also 
say  that  the  defendant,  in  making  the  publication,  was 
actuated  by  malicious  motives  independent  of  the  mere  pub- 
lication of  the  article  in  question." 

It  was  error  to  give  this  instruction  because  there  was  no 
evidence  in  the  case  at  all  warranting  it.  All  the  evidence 
relied  on  by  the  defendant  in  support  of  his  claim  that  the 
publication  was  privileged  had  no  tendency  to  support  it 
There  was  no  evidence  under  which  this  instruction  was  ap- 
plicable. 

It  is  not  the  law  that  a  person  may  assail  the  character  of 
a  candidate  for  office  by  charging  him  with  criminal  mis- 
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conduct  and  then  escape  liability  on  the  ground  that  the 
charge  was  made  with  good  intentions  and  for  justifiable 
ends  without  malice,  and,  under  even  an  honest  belief  that 
the  charge  is  true,  and  that  the  occasion  of  his  candidacy 
called  for  its  publication.  While  the  privilege  of  electors 
to  comment  and  criticise  the  acts  and  conduct  of  candidates 
for  public  places  is  very  large,  this  privilege  must  be  con- 
fined to  statements  of  the  truth.  There  is  no  privilege  of 
publication  under  the  code,  or  general  law,  which  will  exempt 
one  from  responsibility  for  falsehood.  The  only  justification 
one  can  make  who  publishes  criminal  accusations  against  a 
candidate  is,  when  he  is  called  to  account,  to  prove  the  truth 
of  the  accusation.  Libel  is  no  more  justifiable  when  pub- 
lished about  a  candidate  for  public  office  than  if  published' 
of  him  on  any  other  occasion.  His  reputation  and  character 
are  as  much  entitled  to  protection  against  false  accusation 
when  he  is  a  candidate  for  office  as  at  any  other  time.  It' 
is  true  that  when  a  person  becomes  a  candidate  for  a  public 
office  his  talents  and  qualifications  for  the  office  to  which  he 
aspires  may  be  freely  commented  on  and  criticised  by  any 
member  of  the  community  by  publication  or  otherwise.  His 
faults  or  his  vices,  in  so  far  as  they  may  affect  his  official 
character,  may  be  freely  discussed.  He  does  not,  however, 
by  becoming  a  candidate  surrender  his  private  character  as 
a  subject  for  false  accusation.  That  character  is  only  put  in 
issue  as  far  as  his  fitness  or  qualification  for  the  office  he  seeks 
may  be  affected  by  it.  The  public  have  an  interest  in  know- 
ing the  truth  about  those  who  occupy  or  seek  public  office, 
but  it  has  no  interest  in  having  falsehoods  concerning  them 
disseminated.  Hence,  publication  of  the  truth,  with  an 
honest  intention  of  giving  information  to  the  public  of  a 
candidate,  furnishes  no  ground  for  complaint.  But  it  is 
one  thing  to  publish  the  truth  and  quite  another  to  publish 
falsehoods;  the  publication  of  the  truth  is  justifiable,  but 
the  publication  of  a  falsehood  finds  no  justification  what- 
ever under  the  law.  While  facts  may  be  published,  false- 
hoods may  not,  and  he  who  would  justify  a  charge  of  specific 
acts  of  misconduct  against  a  candidate  for  office  must  do  so  by 
proof  of  the  truth  of  the  charge  or  he  does  not  justify  at  all. 
The  law  does  not  permit  the  character  of  those  seeking  po- 
sition to  be  destroyed  by  libelous  charges  under  any  guise 
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of  privileged  publication.  One  can  justify  the  publieatioa 
of  a  libel  against  a  candidate  for  office  upon  privilege,  only 
by  proof  that  the  accusation  is  true.  This  is  the  rule  un- 
qualifiedly laid  down  by  this  court  in  Jarman  v.  Rea,  137  Cal. 
339,  [70  Pac.  216],  where  the  subject  will  be  found  fully 
discussed. 

It  may  be  said  too,  while  considering  this  instruction,  that 
had  the  plaintiff  requested  it,  it  would  have  been  the  duty  of 
the  court  to  have  instructed  the  jury  that  the  publication  made 
by  the  defendant,  under  the  circumstances  disclosed  by  the 
evidence,  was  not  privileged.  When  the  facts  and  circum- 
stances under  which  an  alleged  defamatory  publication  i& 
made  are  undisputed,  it  is  a  question  of  law  for  the  court  to* 
determine  whether  it  was  privileged  or  not.  In  the  case  at 
bar,  the  facts  and  circumstances  under  which  the  alleged 
libelous  publication  was  made,  were  not  disputed.  They 
showed  that  the  publication  was  not  privileged,  and  had  the 
court  been  requested,  it  should  have  so  instructed  the  jury. 
(Carpenter  v.  Ashley,  148  Cal.  422,  [83  Pac.  444] .)  The  fact^ 
however,  that  no  such  instruction  was  asked,  did  not  make  it 
any  the  less  error  to  give  the  jury  an  instruction  on  the  theory 
that  there  was  evidence  upon  which  they  might  find  the  pub- 
lication  was  privileged  when  in  fact  there  was  not. 

It  is  also  insisted  by  appellant  that  the  court  erred  in  re- 
fusing to  instruct  the  jury,  as  requested  by  him,  that  the 
article  set  forth  in  the  complaint  was  libelous  on  its  face.  This 
point  is  well  taken,  as  the  court  should  have  given  that  in- 
struction. The  article  charged  the  plaintiff  with  official  cor- 
ruption ;  with  dishonestly  agreeing  to  accept  personal  benefits 
as  a  consideration  to  influence  his  official  acts  upon  the  matter 
which  was  before  the  legislative  body  of  the  city  of  Eureka  of 
which  he  was  a  member.  A  charge  against  a  public  official 
importing  want  of  integrity  or  corruption  in  the  discharge  of 
his  official  duties  is  actionable  of  itself.  {Schomberg  v.| 
Walker,  132  Cal.  224,  [64  Pac.  290] ;  Jarman  v.  Rea,  137  CalJ 
339,  [70  Pac.  216].) 

The  court  should  have  likewise  given  another  instruction 
asked  by  plaintiff,  but  which  was  refused.  This  instruction 
■was  to  the  effect  that  where  a  defendant  reiterates  the  alleged 
libelous  charf?es  in  his  answer  and  offers  no  evidence  to  prove 
their  truth,  and  t^e  jury  are  satisfied  that  it  is  made  with  a 
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knowledge  of  its  falsity  and  maliciously  and  not  in  good  faith,* 
fiuch  plea  of  justification  is  an  aggravation  of  the  wrong  done 
to  the  plaintiff  and  may  be  considered  by  the  jury  in 
assessing  damages.  This  instruction  was  correct  and  should 
have  been  given.  {Chamberlain  v.  Vaiice,  51  Cal.  75; 
Westerfield  v.  ScHpps,  119  Cal.  611,  [51  Pac.  958].) 

It  is  further  insisted  by  appellant  that  one  of  the  in- 
structions given  at  the  request  of  respondent  was  erroneous. 
In  that  instruction,  the  court  told  the  jury  that :  "The  public 
are  interested  in  knowing  the  character  of  candidates  for 
oflSce;  and  while  no  man  can  willfully  destroy  the  reputation 
of  a  candidate  by  falsehood,  yet,  if  an  honest  mistake  is  made 
in  an  honest  attempt  to  enlighten  the  public  it  must  reduce 
the  damages  to  a  minimum  if  the  fault  itself  is  not  serious, 
and  there  should  be  no  reasonable  responsibility  where  there 
is  no  malice." 

This  instruction  was  undoubtedly  taken  from  language  used 
by  thr  court  in  Baily  v.  Kalamazoo  Publishing  Co,,  40  Mich. 
"251,  257,  where  the  court  was  discussing  the  right  to  criticise 
the  conduct  of  a  candidate  for  oflBce  and  the  responsibility 
therefor.  At  least,  we  find  the  language  used  there,  although 
inaccurately  copied  in  the  instruction  as  to  the  latter  part  of 
it  In  that  case  the  words  used  are:  "there  should  be  no 
'Unreasonable  responsibility  where  there  is  not  actual  malice," 
instead  of  "no  reasonable  responsibility  where  there  is  no 
malice"  as  the  instruction  has  it.  It  is  always  injudicious  to 
take  the  language  of  a  court  in  discussing  a  proposition  of 
law  as  correct  instruction  to  be  given  to  a  jury.  General 
language  is  often  there  used  which  would  be  inappropriate 
as  an  instruction,  and  this  instruction  is  an  illustration  of  it. 
The  particularly  objectionable  part  of  the  instruction  is  found 
in  the  use  of  the  language  "it  must  reduce  the  damages  to  a 
minimum."  It  is  not  the  province  of  a  trial  court  to  say  to 
a  jury  "if  an  honest  mistake  is  made  in  an  honest  attempt  to 
enlighten  the  public,  it  must  reduce  the  damages  to  a 
minimum."  This  does  not  at  all  follow.  Minimum  as  applied 
to  damages  means  the  least  possible  amount  that  may  be 
awarded  by  a  jury,  but  under  the  circumstances  such  as  the 
court  referred  to  in  its  instruction,  the  jury  might  award 
much  more  than  the  minimum  as  actual  damages.  This  is 
too  clear  for  comment.     Of  course,  as  to  the  rest  of  the  in- 
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.  struction  which  was  incorrectly  copied,  it  is  hardly  worth  dis- 
cussing it,  on  account  of  the  emasculated  condition  in  which 
it  was  given.  There  could  be,  however,  no  necessity  or 
propriety  in  giving  it  if  it  had  been  correctly  copied.  What 
the  responsibility  should  be  is  a  question  purely  for  the  jury, 
to  be  determined  by  them  under  instructions  explicitly  declar- 
ing the  rule  under  which  it  should  be  ascertained.  There  is 
responsibility  for  substantive  damages — damages  for  loss  of 
reputation  and  so  forth — even  where  there  is  no  actual  malice 
in  the  mind  of  the  accuser  when  he  makes  the  defamatory 
charge.  There  is  no  necessity  on  a  new  trial  for  giving  this 
instruction  at  all,  even  if  modified  by  omitting  the  objection- 
able features  we  have  pointed  out.  As  it  stood,  it  only  had 
application  to  the  matter  of  mitigation  of  damages,  and  the 
rule  in  that  respect,  as  laid  down  in  other  instructions,  seems 
to  be  full  enough,  or,  at  least,  is  not  challenged  by  appellant 
as  being  incorrect  in  law. 

Some  alleged  errors  in  rulings  upon  the  admissibility  of 
evidence  are  claimed  to  have  been  committed  by  the  court. 
The  transcript  embodies  a  bill  of  exceptions  containing  all 
the  evidence  set  out  by  question  and  answer,  and  is  quite 
lengthy.  But  the  transcript  itself  does  not  contain  any  index 
of  where  the  testimony  of  any  witness  may  be  found.  Neither 
in  the  briefs  of  counsel  for  appellant  is  it  indicated  where,  nor 
in  what  part  of  the  bill,  the  questions  objected  to,  and  the 
rulings  of  the  court  upon  them,  may  be  discovered.  He 
contents  himself  with  setting  forth  in  a  page  or  so  in  his 
brief  a  lot  of  questions  which  he  claims  the  court  erred 
in  overruling  his  objections  to.  We  are  not  even  enlightened 
on  the  subject  as  to  whether  the  questions  were  answered 
or  not.  It  is  the  duty  of  counsel  to  point  out  specifically 
where  alleged  errors,  upon  which  they  rely,  may  be  found 
in  the  transcript,  and  if  counsel  do  not  see  fit  to  do  so,  it 
will  be  assumed  that  they  have  not  deemed  them  of  sufficient 
merit  or  importance  to  undertake  the  task.  In  any  event, 
under  such  circumstances,  this  court  will  not  assume  the 
burden  of  doing  it. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 
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[Crim.  No.  1441.    In  Bank.— June  25,  1908.] 

Ex  Parte  C.  D.  GEEENALL,  on  Habeas  Corpus. 

Physicians — Practice  Without  Ceetificatb — (Construction  of  Penal 
Statute. — In  order  to  bring  any  person  within  the  penal  provisions 
of  the  act  of  March  14,  1007,  making  it  a  misdemeanor  for  any  per- 
son to  practice  or  attempt  to  practice,  or  advertise  or  hold  himself 
out  as  practicing  medicine  or  surgery  or  osteopathy,  or  any  other 
system  or  mode  of  treating  the  sick  or  afflicted  in  this  state,  with- 
out having  at  the  time  of  so  doing  a  valid  unrevoked  certificate  as 
provided  in  the  act,  it  must  appear  that  he  is  engaged  in  the 
line  of  work  specified  as  a  business,  or  holding  himself  out  as 
being  so  engaged. 

Id. — ^iNsurnciENT  Complaint  in  Justice's  Court — Habeas  Corpus. — 
A  complaint  in  a  justice*s  court  charging  a  misdemeanor,  under 
said  act,  which  does  not  show  the  facts  required  to  constitute  a 
medical  practice  thereunder,  but  the  allegations  of  which  are  entirely 
consistent  with  the  innocence  of  the  defendant,  cannot  support  a 
conviction,  and  the  defendant  will  be  discharged  upon  habecis  corpus, 

APPLICATION  for  Writ  of  Habeas  Corpus  to  the 
Sheriff  of  Los  Angeles  County  to  test  the  validity  of  a  con- 
viction in  the  Justice's  Court  of  Los  Angeles  Township. 
E.  E.  Selph,  Justice  of  the  Peace. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Philaletha  S.  Michelsen,  and  Gavin  W.  Craig,  for  Petitioner. 

J.  D.  Fredericks,  and  Grant  E.  Bennett,  for  Bespondent. 

William  C.  Tait,  for  Board  of  Medical  Examiners, 
of  Counsel,  for  Respondent. 

ANGELLOTTI,  J. — The  petitioner  was  convicted  in  the 
justice's  court  of  Los  Angeles  township  of  the  county  of 
Los  Angeles  on  a  complaint  charging  that  he  did,  on  or  about 
the  eighteenth  day  of  June,  1907,  "willfully  and  unlawfully 
treat  the  sick  or  afflicted  by  practicing  the  system  or  mode 
known  as  chiropractic  without  having  at  the  time  of  so  practic- 
ing a  valid,  unrevoked  certificate  from  the  board  of  medical 
examiners  of  the  state  of  California  entitling  him  so  to  do,  as 
provided  by  an  act  of  the  legislature  of  the  state  of  California 
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entitled  'An  act  for  the  regulation  of  the  practice  of  medicine 
and  surgery,  osteopathy,  and  other  sfystems  or  modes  of 
treating  the  sick  or  afflicted,  in  the  state  of  California,  and 
for  the  appointment  of  a  board  of  medical  examiners  in  the 
matter*  of  said  regulation/  approved  March  14,  1907," 
{Stats.  1907,  p.  252.)  The  judgment  pronounced  on  said 
conviction  was  afSrmed  on  appeal  by  the  superior  court  of 
said  county.  Having  been  delivered  into  the  custody  of  the 
sheriff  of  said  county  under  such  judgment,  he  sought  to  be 
discharged  by  this  court  on  habeas  corpus,  and  a  writ  having 
been  issued  he  was  released  on  bail  pending  a  determination 
of  this  proceeding. 

It  is  contended  that  the  complaint  in  the  justice's  court  did 
not  state  facts  constituting  a  public  offense.  We  are  of  the 
opinion  that  this  contention  must  be  held  to  be  well  founded. 
The  act  of  March  14,  1907,  provides  that  "Any  i)erson  who 
shall  practice  or  attempt  to  practice  or  advertise  or  hold  him- 
self out  as  practicing  medicine  or  surgery,  osteopathy,  or  any 
other  system  or  mode  of  treating  the  sick  or  afflicted,  in  this 
state,  without  having,  at  the  time  of  so  doing,  a  valid,  unre- 
voked certificate,  as  provided  in  this  act,  shall  be  guilty  of  a 
misdemeanor/'  The  act  nowhere  states,  as  did  the  act  of  1901 
(Stats.  1901,  p.  56),  which  was  limited  to  a  regulation  of  the 
practice  of  "medicine  and  surgery,"  what  is  meant  by  the 
term  "practice"  as  used  therein.  The  act  of  1901,  after  pro- 
viding that  "Any  person  practicing  medicine  or  surgery" 
without  a  license  shall  be  deemed  guilty  of  a  misdemeanor, 
provided  in  section  16:  "The  following  persons  shall  be 
deemed  as  practicing  medicine  or  surgery  within  the  meaning 
of  this  act:  1.  Those  who  profess  to  be,  or  hold  themselves 
out  as  being,  engaged  as  doctors,  physicians  or  surgeons  in 
the  treatment  of  disease,  injury  or  deformity  of  human  beings. 
2.  Those  who,  for  pecuniary  or  valuable  consideration,  shall 
prescribe  medicine,  magnetism  or  electricity  in  the  treatment 
of  disease,  injury  or  deformity  of  human  beings.  3.  Those 
who,  for  pecuniary  or  valuable  consideration,  shall  employ 
surgical  or  medical  means  or  appliances  for  the  treatment 
of  disease,  injury  or  deformity  of  human  beings.  ...  4. 
Those  who,  for  a  pecuniary  or  valuable  consideration,  prescribe 
or  use  any  drug  or  medicine,  appliance,  or  medical  or  surgical 
treatment,  or  perform  any  operation  for  the  relief  or  cure 
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of  any  bodily  injury  or  disease.''  There  was  thus  given  by 
that  act  to  the  term  "practicing  medicine  or  surgery"  a 
definite  meaning,  corresponding  substantially  with  the  popular 
understanding  of  the  term.  When  we  say  that  one  is  practic- 
ing medicine  or  surgery  or  osteopathy,  we  ordinarily  mean 
that  he  is  engaged  in  that  line  of  work  as  a  business,  holding 
himself  out  ajs  being  so  engaged,  or  for  a  consideration  treating 
those  who  will  accept  his  professional  services,  and  we  would 
not  apply  the  term  to  one  who  incidentally  and  gratuitously 
si^^ests  or  puts  into  operation  some  method  of  treatment  in 
the  case  of  one  who  is  "sick  or  aflflicted."  We  are  satisfied 
that  the  term  "practice"  in  the  act  of  1907  should  not  be 
given  any  broader  meaning  than  it  had  in  the  act  of  1901. 
One  who  within  this  meaning  "practices"  medicine  or  surgery 
or  osteopathy,  or  any  other  recognized  mode  of  treatment  of 
the  sick,  without  a  certificate,  violates  the  provisions  of  the 
act  It  might  be  sufiScient  in  the  complaint  to  charge  simply 
that  one  had  practiced  medicine,  or  osteopathy,  or  chiro- 
practics,  without  such  certificate.  In  such  an  allegation,  the 
word  "practice"  would,  in  view  of  the  accepted  meaning  it  is 
given  when  used  in  such  connection,  naturally  and  reasonably 
bear  no  other  construction  than  the  one  we  have  described,  and 
so  construed  would  show  an  offense.  But  the  pomplaint  in 
the  case  before  us,  as  we  read  it,  contains  no  such  allegation. 
The  allegation  was  simply  that  the  defendant  did  willfully 
and  unlawfully  "treat  the  sick  or  afilicted"  without  having 
at  the  time  a  valid  unrevoked  certificate  as  required  by  the 
act,  the  words  "by  practicing  the  system  or  mode  known  ajs 
chiropractic"  being  simply  descriptive  of  the  method  by 
which  he  treated  the  sick.  As  thus  used,  the  word  "practic- 
ing" cannot  reasonably  be  given  the  meaning  we  have 
described,  but  is  synonymous  with  the  word  "using." 
We  are  informed  in  the  briefs  that  the  word  "chiropractic" 
means  a  treatment  somewhat. analogous  to  that  of  osteopathy, 
the  removal  of  the  cause  of  disease  without  the  use  of  drugs 
or  any  other  means  except  the  adjustment  of  the  vertebra 
of  the  spine  by  manipulating  them  with  the  hand.  If  this 
be  correct,  the  complaint  simply  charges  that  the  defend- 
ant used  this  method  in  "treating'*  the  sick  or  aflBicted,  with- 
out having  any  certificate  under  the  act,  and  the  allegations 
of  the  complaint  would  be  fully  sustained  by  proof  that  he 
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had  incidentally  and  gratuitously  attempted  to  administer 
aid  to  one  who  was  sick  or  afflicted  by  use  of  this  method* 
It  might  as  well  be  contended  that  a  complaint  simply  charg- 
ing that  one  treated  a  sick  person  by  administering  medicine^ 
without  having  a  certificate,  would  state  a  public  offense 
under  this  act.  To  bring  a  person  within  the  provisions* 
of  the  act,  it  must  appear  that  he  practices,  or  attempts  to- 
practice  medicine,  etc.,  as  a  business  or  calling,  or  advertises, 
or  holds  himself  out  ajs  so  doing,  and,  as  we  have  said  above, 
an  allegation  that  one  "practiced  medicine,"  or  surgery,  etc., 
might  show  this.  As  we  read  the  act,  the  allegations  of  the 
complaint  in  the  justice's  court  in  this  case  are  entirely 
consistent  with  the  innocence  of  the  defendant  of  any  viola- 
tion of  its  provisions.  It  therefore  fails  to  show  a  public 
offense. 

Counsel  for  respondent  contends  that  if  there  is  in  this 
state  such  an  offense  or  crime  as  that  of  which  petitioner 
was  convicted,  the  insufficiency  of  the  complaint  is  immaterial 
on  habeas  corpus,  citing  Ex  parte  Ruef,  150  Cal.  665,  [89 
Pac.  605].  The  rule  of  the  Euef  case  has  never  been  ap- 
plied by  this  court  to  proceedings  in  courts  of  inferior,  aa 
distinguished  from  courts  of  general,  jurisdiction.  To  the 
contrary,  it  has  been  the  uniform  practice  to  consider  on 
habeas  corpus  the  question  of  the  sufficiency  of  the  com- 
plaint in  such  inferior  courts,  and  to  discharge  the  prisoner 
where  such  complaint  failed  to  show  a  public  offense  under 
the  laws  of  the  state.  This  matter  was  fully  considered  in 
Ex  parte  Kearny,  55  Cal.  212,  where  the  distinction  between 
the  two  classes  of  courts  was  stated,  and  where  the  prisoner 
was  discharged  solely  because  of  the  insufficiency  of  the  com- 
plaint in  this  regard.  That  decision  has  never  been  modified. 
In  the  Ruef  case  we  were  considering  the  question  with  re- 
lation to  ft  proceeding  pending  in  a  court  of  general 
jurisdiction,  the  superior  court  of  the  city  and  county  of  San 
Francisco,  while  here  we  have  a  proceeding  in  a  court  which 
has  uniformly  been  treated  as  an  inferior  court,  a  justice's 
court  (Ex  parte  Kearny,  55  Cal.  212.)  It  may  be  that 
a  strong  argument  can  be  made  in  favor  of  the  proposition 
that  there  is  no  logical  basis  for  a  distinction  in  this  regard 
between  courts  of  general  jurisdiction  and  those  of  inferior 
jurisdiction,  but  the  distinction  has  the  support  of  no  less  aa 
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authority  than  Chief  Justice  Marshall  in  the  celebrated  case 
of  Tobias  Watkins,  3  Pet.  (U.  S.)  193,  and  has  been  constantly 
adhered  to  by  this  court. 

In  view  of  our  conclusion  upon  the  question  of  the 
sufficiency  of  the  complaint  it  is  unnecessary  to  consider  the 
contention  of  petitioner  that  the  act  of  1907  is  unconstitu- 
tional. 

It  is  ordered  that  the  petitioner  be  discharged,  and  his  bail 
exonerated. 

Henshaw,  J.,  Lorigan,  J.,  and  Beatty,  C.  J.,  concurred. 


[S.  P.  No.  4932.     In  Bank.— June  26,  1908.] 

CHARLES  A.  WARREN  COMPANY,  Respondent,  v. 
ALL  PERSONS  CLAIMING  ANY  INTEREST  IN,  OR 
LIEN  UPON,  THE  PROPERTY  HEREIN  DE- 
SCRIBED,  OR  ANY  PART  THEREOF,  et  al..  Defend- 
ants;  SAN  FRANCISCO  SAVINGS  UNION,  AND 
MERCANTILE  TRUST  COMPANY  OP  SAN  FRAN- 
CISCO,  Appellants. 

AonoN  TO  Quiet  Title  under  McEnebnbt  Act — Geantob  of  Trust- 
deed  AS  Security. — The  grantor  of  a  deed  of  trust  intended  aa 
Becnrity  for  a  loan  of  monej  may  maintain  an  action  under  the 
proTisions  of  the  act  of  June,  1906,  entitled  ''An  act  to  provide 
for  the  establishment  and  quieting  of  title  to  real  property  in 
case  of  the  loss  or  destruction  of  public  records,"  where  the 
plaintiff's  title  is  decreed  subject  to  the  provisions  of  the  deed  of 
trust. 

Id. — Legal  Title  in  Trustee  —  Estate  of  Inheritance  Left  in 
Trustor. — The  legal  title  under  a  trust-deed  intended  as  security 
for  a  loan  passes  to  the  trustees  solely  for  the  purpose  of  enforcing 
the  security  according  to  its  terms,  but  when  the  debt  is  paid  tho 
legal  title  becomes  vested  in  the  trustor  or  his  successors  in  interest^ 
and  pending  the  existence  of  the  security,  the  trustor  retains  an 
estate  of  inheritance,  which  may  pass  by  devise  or  descent  as- 
against  all  persons  except  the  trustees  and  those  lawfully  claiming 
under  them. 

Id. — ^Deeds  op  Trust  Provided  for  in  Statute. — Under  section  5  of  the 
act  of  1906,  the  provision  that  the  afBdavit  shall  set  forth,  among 
other  things,  "a  statement  of  any  and  all  subsisting  mortgages. 
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deeds  of  trust,  and  other  liens/'  unquestionably  has  reference  to 
deeds  of  trust  intended  as  security,  and  the  legislature  has  thereby 
manifested  its  intention  that  the  existence  of  such  deeds  of  trust 
should  not  operate  to  deprive  the  trustor  of  hia  right  to  maintain 
the  action. 
Id. — ^PossESsiox  Bemainino  in  Trustor. — ^The  right  to  bring  the  action 
is  limited  by  section  1  of  the  act,  to  any  person  who  is  by  himself 
or  his  tenant  or  other  person  in  the  actual  and  peaceable  possession 
of  the  property.  The  trustor  has  such  possession,  under  a  deed  of 
trust,  which  conveys  no  right  of  possession  to  the  trustee;  and 
the  trustor  may  maintain  the  possession  and  right  of  possession 
of  the  property,  until  the  execution  of  the  trust,  when  the  trust- 
deed  is  silent  upon  the  subject. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  J.  Murasky, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Campbell  &  Baldwin,  for  Appellants. 

J.  C.  Bates,  for  Respondent. 

SLOSS,  J. — This  is  an  action  to  quiet  title,  brought  under 
the  provisions  of  the  act  of  June,  1906,  entitled  "An  act  to 
provide  for  the  establishment  and  quieting  of  title  to  real 
property  in  case  of  the  loss  or  destruction  of  public  records." 
(Stats.  1906,  p.  78.) 

The  plaintiff,  claiming  the  ownership  of  a  lot  of  land  in  the 
city  and  county  of  San  Francisco,  filed  a  complaint  in  the 
form  described  in  section  2  of  the  act.  Accompanying  the 
complaint,  the  plaintiff  filed  an  affidavit,  as  required  by  section 
5  of  the  act.  This  aflSdavit,  after  setting  forth  plaintiff's 
ownership  of  the  land  and  showing  his  source  of  title,  together 
with  other  matters  required  to  be  stated  in  the  affidavit, 
averred  that  the  land  was  subject  to  a  lien  "for  $15,000  with 
interest,  secured  by  a  deed  of  trust  in  favor  of  San  Francisco 
Savings  Union,  a  corporation." 

The  San  Francisco  Savings  Union  and  the  Mercantile  Trust 
Company  of  San  Francisco  (the  trustee  named  in  the  deed  of 
trust  referred  to  in  the  affidavit)  appeared,  and,  treating  the 
^complaint  and  the  affidavit  in  conjunction  as  constituting  a 
single  pleading,  demurred  for  want  of  facts  sufficient  to  con- 
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stitute  a  cause  of  action  and  on  the  ground  that  plaintiff  was 
not  a  proper  party  plaintiff  to  the  action. 

Their  demurrer  being  overruled,  the  defendants  answered, 
denying  plaintiff's  ownership  in  fee  simple,  and  alleging  that 
on  May  12,  1905,  Charles  A.  Warren,  the  then  owner  of  the 
land,  and  plaintiff's  predecessor  in  interest,  had  executed  and 
delivered  to  the  Mercantile  Trust  Company  of  San  Francisco, 
as  trustee,  a  deed  of  trust  to  secure  the  payment  of  a 
promissory  note  for  $15,000  made  by  the  grantor  to  the  San 
Francisco  Savings  Union.  It  is  alleged  that  the  note  is  un- 
paid and  is  still  held  and  owned  by  said  Savings  Union,  and 
that  the  Mercantile  Trust  Company  has  never  conveyed  said 
real  property.  The  answer  prays  judgment  declaring  the  Mer- 
cantile Trust  Company  to  be  the  owner  of  the  land  subject  to 
the  terms  of  the  deed  of  trust.  This  instrument,  a  copy  of 
which  is  annexed  to  the  answer,  is  in  the  usual  form  of  a  con- 
veyance to  a  trustee  to  secure  the  payment  of  an  indebt- 


The  court  found  in  favor  of  the  allegations  of  the  complaint 
and  affidavit,  and  entered  its  judgment  declaring  the  plain- 
tiff to  be  the  owner  in  fee  simple  of  the  property ;  adjudging 
that  no  i)erson  other  than  plaintiff  has  any  estate,  right,  title 
or  interest  in,  or  any  lien  upon  said  property  except  that  said 
Mercantile  Trust  Company  of  San  Francisco  holds  a  deed  of 
trust  as  security  for  money  loaned  ajs  in  its  answer  set  forth. 
It  is  further  adjudged  and  decreed  that  all  persons  other  than 
plaintiff  be  enjoined  from  asserting  any  claim,  right,  title  or 
interest  in  or  to  said  property,  adverse  to  the  title  determined 
in  favor  of  plaintiff,  "except  that  .  .  .  Mercantile  Trust  Com- 
pany of  San  Francisco  has  and  holds  a  deed  of  trust  on  the 
lot  ...  as  set  forth  in  its  answer  on  file  in  this  action  to 
secure  the  money  loaned  as  evidenced  by  the  promissory  note 
as  set  forth  in  its  said  answer  herein." 

From  this  judgment  the  defendants  San  Francisco  Savings 
Union  and  Mercantile  Trust  Company  of  San  Francisco  ap- 
peal. 

The  contention  of  the  appellants  is  that  by  the  execution 
of  the  deed  of  trust  the  title  in  fee  vested  in  the  trustee.  Mer- 
cantile Trust  Company  of  San  Francisco,  and  that  so  long  as 
such  title  was  held  by  the  trustee,  the  plaintiff  had  no  such 
estate  or  interest  as  would  authorize  it  to  maintain  an  action 
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under  the  provisions  of  the  act  in  question.  In  view  of  the 
fact  that  the  court  below,  in  declaring  the  title  of  plaintiff, 
expressly  made  such  title  subject  to  the  deed  of  trust,  it  is 
difficult  to  see  how  the  appellants  are  in  any  wise  prejudiced 
by  the  judgment  complained  of.  They  assert  no  interest  in 
the  land  except  that  vested  in  them  by  the  deed  of  trust,  and 
the  judi^Tiient  does  not  purport  to  limit  their  right  to  protect 
that  interest  as  fully  as  they  could  if  there  had  been  no  judg- 
ment. But,  assuming  that  the  defendants  were  "parties 
aggrieved"  by  the  judgment  (Code  Civ.  Proc,  sec.  938)  and  as 
such  entitled  to  appeal  from  it,  we  think  the  act  in  question, 
reasonably  construed,  does  authorize  an  action  by  one  who  has 
made  a  conveyance  in  trust,  merely  as  security  for  a  debt. 

Section  1  of  the  act  provides  that,  in  certain  cases,  "any 
person  who  claims  an  estate  of  inheritance  or  for  life  in,  and 
who  is  by  himself  or  his  tenant  or  other  person  holding  under 
him,  in  the  actual  and  peaceable  possession  of  any  real  prop- 
erty" may  bring  the  action  to  establish  his  title  and  to  de- 
termine all  adverse  claims  to  the  property.  It  is  argued  by 
appellants  that  inasmuch  as,  by  the  provisions  of  the  Civil 
Code  (sec.  863)  "every  express  trust  in  real  property,  valid 
as  such  in  its  creation,  vests  the  whole  estate  in  the  trustees, 
subject  only  to  the  execution  of  the  trust"  and  the  *T)ene- 
ficiaries  take  no  estate  or  interest  in  the  property,"  the 
execution  of  the  deed  of  trust  to  the  Mercantile  Trust  Com- 
pany vested  the  whole  estate  in  such  trustee,  and  there  re- 
mained in  the  grantor  and  his  successors  no  "estate  or 
interest  in  the  property,"  and,  necessarily,  no  "estate  of  in- 
heritance or  for  life."  That  instruments  conveying  property 
as  security  for  a  loan,  in  trust  to  sell  in  the  event  of  non- 
payment, or  to  reconvey  to  the  grantor  upon  payment  of  the 
debt,  create  valid  express  trusts,  is  thoroughly  settled  in  this 
state  {Sacramento  Bank  v.  Alcorn,  121  Cal.  379,  [53  Pac. 
813] ;  Balfour  etc,  Co.  v.  Woodworth,  124  Cal.  169,  [56  Pac. 
891] ;  Staa<^ke  v.  Bell,  125  Cal.  309,  [57  Pac.  1012] ;  Tyler  v. 
Currier,  147  Cal.  31,  [81  Pac.  319].)  And  that  such  in- 
struments do  not  create  a  mere  lien  or  encumbrance,  but  vest 
in  the  tnistee  the  legal  title  to  the  property,  has  been 
repeatedly  held,  and  has  been  reasserted  by  this  court  in  the 
very  recent  case  of  Weber  v.  McCleveriy,  149  Cal.  316,  [86 
Pac.  706]. 
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It  does  not  follow,  however,  that  no  estate  can  remain  in 
the  trustor.  Under  section  864  of  the  Civil  Code,  the  author 
of  a  trust  may  prescribe  to  whom  the  property  shall  belong, 
in  the  event  of  the  failure  or  termination  of  the  trust,  and 
may  transfer  or  devise  such  property,  subject  to  the  execu- 
tion of  the  trust.  By  the  terms  of  section  865,  his  grantee 
or  devisee  acquires  a  leg<d  estate  in  the  property,  as  against 
all  persons  except  the  trustees  and  those  claiming  under 
them.  Section  866  provides  that  every  estate  not  em- 
braced in  the  trust,  and  not  otherwise  disposed  of,  is  left 
in  the  author  of  the  trust  or  his  successors.  While,  under 
the  code  provisions,  the  beneficiary  takes  no  estate,  the  crea- 
tion of  the  trust  may  vest  an  estate  in  the  trustee,  and  still 
leave  an  estate  in  the  trustor.  Under  an  instrument  like  the 
one  in  question,  the  trustee  takes  a  fee,  such  estate  being 
necessary  for  the  carrying  out  of  the  trust  to  sell  if  the  debt 
should  not  be  paid.  But  since,  upon  payment  of  the  debt, 
the  property  will  revest  in  the  trustor  or  his  successors,  an 
interest  in  the  property  is  left  in  such  trustor.  Such  interest 
is  an  estate,  and,  as  it  may  pass  by  devise  or  descent,  is  an 
estate  of  inheritance.  "The  legal  title  is  conveyed  solely  for 
the  purpose  of  security,  leaving  in  the  trustor  or  his  succes- 
sors a  legal  estate  in  the  property,  as  against  all  persons 
except  the  trustees  and  those  lawfully  claiming  under  them." 
{MacLeod  v.  Moran,  ante,  p.  97,  [94  Pac.  604].) 

There  are  other  considerations  making  it  perfectly  clear 
that  the  party  executing  an  instrument  of  this  character  is 
embraced  within  the  class  of  those  to  whom  the  legislature 
intended  to  give  the  right  to  institute  this  action.  Section  5 
of  the  act  requires  the  plaintiff  to  file  with  the  complaint 
an  affidavit,  setting  forth,  among  other  things,  "a  statement 
of  any  and  all  subsisting  mortgages,  deeds  of  trust,  and 
other  liens"  on  the  land.  The  phrase  "deeds  of  trust"  un- 
questionably has  reference  to  deeds  of  trust  given  as  secur- 
ity, like  the  one  in  the  case  at  bar.  While  they  do  not, 
strictly  speaking,  constitute  "liens"  upon  the  property,  the 
legislature,  by  so  designating  them,  and  requiring  a  state- 
ment of  them  in  the  affidavit  accompanying  the  complaint, 
manifested  unmistakably  its  intention  that  the  existence  of 
such  deeds  of  trust  should  not  operate  to  deprive  the  trustor 
of  the  right  to  maintain  the  action.- 
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The  right  to  bring  the  action  is  limited,  by  section  1  of  the 
act,  to  any  person  who  is  by  himself  or  his  tenant,  or  other 
person,  in  the  actual  and  peaceable  possession  of  the  prop- 
erty. That  the  trustor  has  such  possession  is  clear.  The 
deed  of  trust  "conveys  no  right  of  possession  and  the  trustor 
may  remain  in  possession,  and,  until  the  execution  of  the 
trust,  may  maintain  an  action  to  recover  possession  even 
when  the  trust-deed  is  silent  upon  the  subject  of  possession." 
{Sacramento  Bank  y.  Alcorn,  121  Cal.  379,  [53  Pac  813].) 

It  follows  that  the  respondent  was  a  proper  party 
plaintiff,  and  entitled  to  the  relief  granted.  It  may  be  added 
that  this  case  presents  no  question  as  to  the  rights  of  bene- 
ficiaries or  trustees  under  any  instruments  except  deeds  of 
trust  given  as  security  for  indebtedness. 

The  judgment  is  afi&rmed. 

Angellotti,  J.,  Henshaw,  J.,  Lorigan,  J.,  and  Shaw,  J., 
concurred. 


[8.  P.  No.  4658.    In  Bank.— June  80,  1908.] 

CITY  STREET  IMPEOVEMENT  CO.,  Appellant,  v.  RE- 
GENTS  OP  THE  UNIVERSITY  OF  CALIFORNIA, 
Respondents. 

BosEET  Assessment — Entoboement  Against  Lands  of  Stats  XJnivxb- 
siTY  NOT  Used  tor  School  Pubposes. — ^An  assessment  for  a  street 
improvement  by  which  lands  held  in  trust  for  the  state  university, 
which  are  not  in  actual  use  for  school  purposes,  are  benefited  in 
yalne,  may  be  enforced  against  such  lands,  the  same  as  against  the 
property  of  a  private  owner. 

Id. — ErrECT  of  Exemption  from  Taxation. — The  exemption  of  land 
held  by  public  agents  from  taxation,  applies  to  general  state,  county, 
and  municipal  taxes,  and  does  not  extend  to  its  exemption  from  a 
local  assessment  for  a  street  improvement,  enhancing  the  value, 
if  not  actually  used  for  any  public  purpose.  The  rule  in  this  state 
is  that  such  property,  when  actually  devoted  to  public  use,  is  ex- 
empt from  assessments  under  special  laws,  otherwise  not. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Bishop,  Wheeler  &  Hoefler,  and  Alfred  J.  Harwood,  for 
Appellant. 

J.  C.  Bates,  Amicus  CttricB,  and  R.  M.  Eoyce,  Amicus  CuruB, 
also  for  Appellant. 

Charles  E.  Snook,  for  Respondents. 

HENSHAW,  J. — By  this  action  plaintiflF  sought  to  enforce 
a  street-assessment  lien  after  performance  of  his  contract 
upon  certain  real  property  situated  in  the  city  and  county 
of  San  Francisco,  legal  title  to  which  stands  in  the  name 
of  the  regents  of  the  University  of  California.  The  allega- 
tions usual  and  pertinent  to  such  an  action  were  pleaded, 
and,  in  addition  thereto,  it  was  alleged  that  the  land  upon 
which  it  was  sought  to  impose  the  lien  was  entirely  unim- 
proved, vacant  and  unoccupied,  and  was  and  is  held  and 
devoted  solely  to  the  private  uses  of  the  defendant,  and  is 
not  incidental  to  the  performance  of  any  public  function, 
nor  actually  appropriated  to  any  public  use  whatsoever,  and, 
further,  that  by  the  doing  of  the  street  work  the  land  was 
enhanced  in  value  at  least  to  the  amount  of  the  assessment, 
and  derived  an  equal  benefit  with  all  other  lots  of  land  as- 
sessed. A  general  demurrer  was  interposed  by  the  defend- 
ant, which  demurrer  was  sustained.  From  the  judgment 
which  followed,  plaintiff  appeals,  and  there  is  thus  pre- 
sented the  single  question  whether,  under  the  state  of  facts 
set  forth  in  the  complaint,  the  land  of  the  defendant  is  or 
is  not  subject  to  assessment  and  liable  for  the  lien  follow- 
ing thereon,  under  the  general  laws  for  the  improvement  of 
streets. 

As  to  the  character,  status,  and  powers  of  the  defendant 
corporation,  little  more  need  be  said  than  that  it  is  a  pri- 
vate corporation  charged  with  the  public  trust  of  the  general 
government  and  superintendence  of  the  University  of  Cali- 
fornia. (Stats.  1867,  1868,  p.  252.)  This  corporation  has  the 
power  to  hold,  purchase,  and  convey  such  real  estate  as  the 
purposes  of  the  corporation  shall  require.  It  may  receive 
donations  from  private  individuals  of  moneys  or  other  prop- 
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erty  for  the  benefit  of  the  university,  and  it  has,  under  re- 
strictions, the  power  of  distribution  of  its  funds.  Its  princi- 
pal source  of  income  is  derived  from  the  state  by  tax  levy. 
One  half  of  the  moneys  received  from  this  tax  must  be 
devoted  to  the  purpose  of  acquiring  lands,  buildings,  and 
permanent  improvements  for  the  university,  while  the  other 
moiety  is  under  the  general  control  of  the  board.  (Stats. 
1897,  p.  44.) 

Section  7  of  article  IX  of  the  constitution  declares  that 
the  University  of  California  shall  constitute  a  public  trust, 
and  its  organization  and  government  shall  be  perpetually 
continued.  Section  1  of  article  XIII,  it  is  not  disputed, 
exempts  the  property  of  the  University  of  California  from 
taxation.  But  the  constitution  of  the  state  being  but  a 
restriction  upon  the  power  of  the  legislature,  the  limitations 
therein  contained  will  not  be  extended  beyond  the  legitimate 
meaning  and  use  of  the  terms  employed.  There  is  a  broad 
and  well-recognized  distinction  between  a  tax  levied  for 
the  general  public  good  and  without  special  regard  to  the 
benefit  conferred  upon  the  individual  or  property  subject 
to  the  tax,  and  a  special  assessment  levied  to  force  the  pay- 
ment of  a  benefit,  of  value  corresponding  and  equal  to  the 
amount  of  the  assessment  upon  the  property.  This  matter 
need  not  be  discussed,  since  it  has  been  elaborately  consid- 
ered and  expounded  in  San  Diego  v.  Linda  Vista  Irrigation 
Dist,  108  Cal.  189,  [41  Pac.  291].  The  opinion  in  that  case 
quotes  from  Hassan  v.  City  of  Rochester,  67  N.  Y.  528,  as 
follows:  "The  collection  and  enforcement  of  assessments 
made  for  local  improvements  has  never  been  the  subject  of 
general  regulation  by  statute,  and  there  is  no  provision 
which  exempts  the  property  of  the  state  from  liability  for 
such  assessments.  Not  being  excepted  by  the  statute  law 
of  the  state  it  is  left  for  the  legislature,  which  is  vested 
with  ample  power  for  that  purpose,  to  make  such  enactments 
on  the  subject  as  may  be  considered  needful  and  proper." 

Hamilton  on  Special  Assessments,  section  318,  summarizes 
the  matter  in  the  following  language:  "Exemptions  made 
by  general  laws  in  favor  of  such  property  apply  only  to  the 
general  purposes  of  government,  state,  county  and  munici- 
pal, even  where  the  statute  exempts  the  specific  property 
from  taxation  of  every  kind,  or  from  being  taxed  by  any 
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law  of  the  state,  and  do  not  apply  to  the  system  of  special 
assessments  for  local  improvements." 

With  this  distinction  in  mind,  between  a  general  tax  and 
a  special  assessment  for  benefits,  no  authority  has  been  pointed 
out  to  us  in  the  constitution,  the  statute  law,  or  in  the  de- 
cisions of  this  court  which  forbids  the  application  of  the  street 
law  to  land  whose  title  and  use  are  such  as  here  pleaded.  The 
question  cannot  arise  as  to  this  being  an  effort  to  subject 
lands  of  the  state,  owned  and  used  in  its  sovereign  capacity, 
to  an  assessment  lien,  since,  as  declared  in  Estate  of  Royer, 
123  Cal.  614,  [56  Pac.  461],  the  university,  while  a  govern- 
mental institution  and  an  instrumentality  of  the  state,  is  not 
clothed  with  the  sovereignty  of  the  state,  and  is  not  the  sov- 
ereign. The  lands,  title  to  which  is  in  the  board  of  regents, 
are  lands  held  for  the  public  educational  purposes  of  the  state, 
and  their  holding  and  their  use  do  not  differ  in  principle 
from  the  lands  which  may  be  held  by  boards  of  school  directors 
or  trustees  of  school  districts.  The  principle  is  well  estab- 
lished that  where  any  of  such  lands  are  not  directly  and 
necessarily  used  for  a  public  purpose  they  may  be  subjected 
to  the  payment  of  special  assessments  for  benefits.  And  this 
is  in  consonance  with  justice  and  equity.  For,  to  assess 
certain  lot  owners  upon  a  street  for  all  the  cost  of  the  work, 
part  of  which  is  for  the  benefit  of  a  public  institution,  is  to 
enhance  the  value  of  the  university  property  at  the  expense 
of  the  few,  instead  of  by  taxation  upon  all  the  people  at  the 
expense  of  all.  So  it  is  said  in  Hassan  v.  City  of  Rochester, 
67  N.  Y.  528:  "A  different  rule  would  compel  individual  lot 
owners  to  pay  assessments  levied  for  improvements  which 
were  of  benefit  to  the  state  lands,  without  any  adequate  advan- 
tage, and  in  many  instances  impose  a  burden  which  would  be 
extremely  onerous  and  produce  great  injustice.  This  could 
not  have  been  intended."  The  limitation  upon  the  powers 
thus  to  subject  lands  held  for  public  purposes  to  such  assess- 
ments is  indicated  by  the  case  of  Mayrhofer  v.  Board  of  Edu- 
mtioTiy  89  Cal.  110,  [23  Am.  St.  Rep.  451,  26  Pac.  646],  where 
an  attempt  was  made  to  subject  a  schoolhouse  erected  by  a 
public-school  district  to  a  mechanic's  lien.  It  was  there  held 
that  the  state  is  not  bound  by  the  general  words  of  a  statute 
which  will  operate  to  trench  upon  its  sovereign  rights,  or 
injuriously  affect  its  capacity  to  perform  its  functions.    The 
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principle  is  that  public  policy  itself  ¥rill  deny  and  forbid  the 
application  of  general  laws  to  property  so  held  in  trust  for 
public  purposes,  as  public-school  buildings,  city  or  county  mu- 
nicipal buildings,  and  the  necessary  land  upon  which  they 
stand,  because  of  the  grave  interference  with  necessary  public 
functions,  governmental  or  educational,  which  would  thus 
result.  The  private  right  of  the  individual  must  give  way 
to  the  general  good  of  all.  But  the  rule  goes  no  further,  and 
wherever  lands,  though  owned  by  some  public  agent  or  man- 
datory of  the  government,  school  boards,  counties  or  cities, 
penal  or  reform  institutions,  or  institutions  for  the  feeble- 
minded or  insane,  are  not  in  use  in  the  performance  of  a 
public  function,  such  lands,  in  the  absence  of  a  constitutional 
or  legislative  restriction  (such  as  we  have  seen  does  not  exist 
in  this  state)  are  justly  compelled  to  bear  their  part  of  the 
expense  which  goes  directly  to  increase  their  values.  So  it  was 
declared  in  San  Diego  v.  Linda  Visia  Irr.  Dist,  108  Cal.  189, 
[41  Pac.  291],  where  pueblo  lands  of  the  city  of  San  Diego 
had  been  subjected  to  and  sold  under  the  lien  of  an  irrigation 
district  assessment.  And  in  Witter  v.  Mission  School  District, 
121  Cal.  350,  [66  Am.  St.  Rep.  33,  53  Pac.  905],  where  an 
attempt  was  made  to  enforce  a  street  assessment  against  lots 
used  for  school  purposes,  while  sustaining  a  demurrer  because 
of  the  absence  of  facts  here  pleaded, — namely,  that  the  lands 
were  not  in  use  for  a  public  purpose, — after  referring  to  San 
Diego  v.  Linda  Vista  Irr.  Dist,  108  Cal.  189,  [41  Pac.  291], 
this  court  said:  "'So  far  as  shown  the  lots  in  question  may 
have  school  buildings  upon  them  and  may  be  used  and  occu- 
pied exclusively  for  school  purposes,  in  which  case  we  do  not 
think  this  action  could  be  maintained.  As  a  private  owner, 
however,  of  land  not  used  exclusively  for  school  purposes,  but 
held  as  an  investment  or  from  which  to  derive  rentals,  as 
property  of  an  individual  is  held  and  owned,  we  see  no  reason 
why  the  lands  of  a  school  district  should  not  be  assessed  for 
improvements  the  same  as  those  of  any  other  private  owner." 
That  these  rulings  are  in  accord  with  the  great  weight  of 
authority  may  be  seen  by  reference  to  City  of  Chicago  etc.  v. 
City  of  Chicago,  207  111.  37,  [69  N.  E.  580] ;  State  v.  Robertson, 
24  N.  J.  L.  504 ;  School  District  v.  Board  of  Improvements,  65 
Ark.  343,  [46  S.  W.  418] ;  Sioux  City  v.  Ind.  School  District, 
55  Iowa,  150,  [7  N.  W.  488] ;  City  of  Atlanta  v.  First  Presby- 
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terian  Church,  86  Ga.  737,  [13  S.  E.  252] ;  Hassan  v.  City  of 
Rochester,  67  N.  Y.  528;  Sewickley  M.  E,  Church  Appeal, 
165  Pa.  475,  [30  Atl.  1007] ;  Essex  County  v.  City  of  Salem, 
153  Mass.  141,  [26  N.  E.  431].  A  reading  of  these  cases  will 
disclose  that  in  many  of  the  states,  upon  the  theory  that,  in 
the  absence  of  express  prohibition,  even  the  state  should  bear 
its  share  of  benefits  for  special  assessments,  it  is  held  that 
property,  although  devoted  to  public  use,  is  liable  to  such 
assessment.  The  rule  in  this  state  is,  as  above  indicated,  that 
such  property  when  actually  devoted  to  the  public  use  is 
exempt;  otherwise  not. 

The  complaint  in  this  action  sufficiently  pleads  facts  ren- 
dering the  land  in  question  liable  to  the  assessment  Its 
ultimate  liability,  of  course,  must  depend  upon  proof  of  the 
facts  alleged,  but  the  complaint  was  not  obnoxious  to  de- 
murrer, and  the  judgment  is  therefore  reversed  and  the  cause 
remanded,  with  directions  to  the  trial  court  to  overrule  the 
demurrer  and  permit  defendant  to  plead  to  the  merits. 

Lorigan,  J.,  Sloss,  J.,  McFarland,  J.,  Shaw,  J.,  and  Angel- 
lotti,  J.,  concurred. 


[L.  A.  No.  2048.     Department  One.— July  1,  1908.] 

U.  S.  OIL  AND  LAND  COMPANY,  Respondent,  v.  KATE 
M.  BELL  et  aL,  Appellants. 

Attoeney  and  Client— Good  Faith  in  Teansactions  Between. — ^In  all 
dealings  with  his  client  the  highest  degree  of  fairness  and  good 
faith  is  required  of  an  attorney,  and  the  eourts  yiew  all  such  trans- 
actions with  suspicion  and  examine  them  with  the  utmost  scrutiny, 
and  if  they  present  even  a  suggestion  of  unfair  dealing,  the  burden 
of  proof  is  on  the  attorney  to  show  the  honesty  and  good  faith 
of  the  transaction  and  that  it  was  entered  into  by  his  client  freely 
and  voluntarily.  Tested  by  this  rule,  it  is  held  that  the  evidence 
was  sufficient  to  warrant  the  trial  court  in  concluding  that  the 
honesty  and  good  faith  of  the  transaction  involved  herein  had  been 
shown,  and  that  it  had  been  entered  into  by  the  defendants  freely 
and   voluntarily. 

Homestead — Lands  Held  by  Tenancy  in  Common. — In  this  state,  land 
held  by  tenancy  in  common  or  joint  tenancy  cannot  be  selected  or 
elaimed  as  a  homestead. 
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EviDENCB — Questions  Already  Answered. — The  refusal  to  permit  a. 
witness  to  answer  questions,  the  subject-matter  of  which  had  been 
covered  by  her  previous  testimony,  is  not  error. 

Id. — Exception  Must  be  Taken  to  Exclusion  op  Evidencb — ^Appeal^ 
. — The  ruling  of  the  trial  court  in  excluding  testimony  of  a  witness 
cannot  be  reviewed  on  appeal  where  no  exception  to  the  ruling  was- 
reserved. 

Id. — Striking  out  Evidence — Grounds  foe  Stated  in  Conjunctivb. — 
Where  a  motion  is  made  to  strike  out  evidence  on  several  grounds 
stated  in  the  conjunctive,  it  is  not  the  law  that  the  motion  must- 
be  denied  unless  all  the  objections  are  well  founded. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Barbara  County  refusing  a  new  triaL    J.  W.  Taggart,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  F.  Thomas,  for  Appellants. 

Richards  &  Carrier,  and  James  L.  Crittenden,  for  Ee- 
spondent. 

ANGELLOTTI,  J.— This  is  an  appeal  by  defendants  from, 
an  order  denying  their  motion  for  a  new  trial. 

On  June  12,  1897,  defendant  Kate  M.  Bell  was  the  owner 
of  a  tract  of  land  in  Santa  Barbara  County  containing  about 
ten  thousand  acres,  under  a  deed  from  her  husband,  defend- 
ant John  S.  Bell,  which  had  not  been  recorded.  On  that  day 
she  and  her  husband,  by  deed  of  conveyance,  which  was  duly 
recorded  June  18,  1897,  granted,  sold,  and  conveyed  to  James. 
L.  Crittenden  and  Sidney  M.  Van  Wyck,  Jr.,  an  undivided 
one  half  thereof.  This  deed  also  purported  to  convey  an 
undivided  one  half  of  another  tract  containing  some  four 
thousand  acres,  in  which  concededly  defendants  had  no  in- 
terest, and  which  is  in  no  way  here  involved.  Thereafter,  on 
October  30,  1897,  Mrs.  Bell  made  and  acknowledged  her 
declaration  of  homestead  as  to  a  portion  of  said  ten-thousand- 
acre  tract,  containing  seventy-five  acres,  more  or  less,  and  such 
declaration  was  duly  recorded  November  1,  1897.  On  March 
7,  1899,  said  Van  Wyck  conveyed  his  interest  under  the  deed 
aforesaid  to  James  L.  Crittenden,  and  on  September  18,  1902,. 
said  Crittenden  and  his  wife  conveyed  said  undivided  one^ 
half  of  said  ten-thousand-acre  tract  to  plaintiff.    This  action. 
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was  brought  by  plaintiff  on  October  31,  1902,  to  obtain  a 
decree  adjudging  that  defendants  have  no  interest  in  any  part 
of  said  ten-thousand-acre  tract  other  than  that  Mrs.  Bell  has*- 
an  undivided  one  half  interest  therein  as  tenant  in  common 
with  plaintiff,  that  plaintiff  is  the  owner  in  fee  of  an  un- 
divided one  half  as  tenant  in  common  with  Mrs.  Bell,  and  that 
the  declaration  of  homestead  is  null  and  void.  On  July  14, 
1903,  the  defendants  answered,  and  on  the  same  day  Mrs.  Bell 
filed  a  cross-complaint,  the  object  of  which  was  to  obtain  a 
judgment  declaring  the  deed  of  June  12,  1897,  rescinded  and 
annulled  on  the  ground  that  there  was  not  any  adequate  or 
sufScient  consideration  therefor,  and  that  the  same  was  exe« 
cuted  and  procured  by  and  through  undue  influence  of  the 
grantees,  by  an  unfair  advantage  of  Mrs.  Bell's  weakness  of 
mind,  taken  by  the  grantees,  and  by  an  oppressive  and  unfair 
advantage  of  her  necessities  and  distress  taken  by  said 
grantees.  Plaintiff  answered  the  cross-complaint.  The  find- 
ings of  the  trial  court  were  full  and  complete  in  favor  of 
plaintiff  upon  the  question  of  the  validity  of  the  deed  of  June- 
12,  1897.  It  was  found  that  the  deed  was  made  "for  a  valu- 
able, adequate  and  sufScient  consideration,"  that  they  "did 
freely  and  voluntarily  n^ake,  execute  and  deliver"  the  same, 
"that  there  was  no  concealment  or  misstatement  or  misrepre- 
sentation whatever  or  of  any  kind  upon  the  part  of  said 
Jarrett  T.  Richards  in  any  of  his  transactions  ...  in  the 
matter  of  the  said  deed,"  that  said  deed  "was  not  made,  exe- 
cuted or  delivered  under  or  by  reason  of  or  as  the  result  of 
any  undue  influence  or  of  any  oppressive  or  unfair  advantage 
taken  of  the  mental  distress  or  financial  embarrassment  or- 
necessitous  condition  of  the  defendants  or  either  of  them  by 
said  James  L.  Crittenden,  or  by  said  Sidney  M.  Van  Wyck,  Jr.,. 
or  by  said  Jarrett  T.  Eichards  or  by  Charles  F.  Carrier  or 
by  any  one  on  behalf  of  them  or  either  of  them,"  "that  neither 
of  said  defendants  was  ever  or  at  any  time  subject  to  any 
undue  influence  exercised  by  any  of  said  parties,  but  that  said 
defendants  with  full  knowledge  and  notice  of  all  the  facts, 
acted  freely  and  voluntarily." 

If  these  findings  have  sufScient  support  in  the  evidence, 
they  dispose  of  the  case,  and  render  immaterial  other  findings 
in  favor  of  plaintiff  upon  other  matters  ui^ed  in  support  of 
the  judgment 
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Examination  of  the  record  discloses  ample  support  for 
these  findings.  The  trial  court  found  in  accord  with  the  great 
weight  of  evidence  that  in  May  and  June,  1897,  and  for  some 
time  prior  and  subsequent  thereto,  the  ten-thousand-acre  tract 
was  of  the  value  of  not  exceeding  one  hundred  thousand  dol- 
lars. It  was  and  for  several  years  had  been  almost  hopelessly 
involved  in  litigation,  claims  being  asserted  against  it  to  the 
extent  of  about  one  hundred  and  ten  thousand  dollars  by  the 
executors  of  the  estate  of  Thomas  Bell  and  the  San  Francisco 
Savings  Union.  The  Bell  estate  claims,  aggregating  some  fifty 
thousand  dollars,  had  been  pending  in  the  courts  for  several 
years,  being  involved  in  the  action  of  Bell  v.  Staacke,  141  CaL 
186,  which  was  commenced  in  1893.  The  property  was  in  the 
hands  of  a  receiver,  and  was  yielding  no  income  to  defend- 
ants. The  attorneys  for  the  defendants  herein  apparently  f dt 
that  there  was  practically  no  hope  for  success  in  that  case, 
and  that  the  claims  against  the  property  would  absorb  it  alL 
Under  these  circumstances  it  was  suggested  by  Mr.  Richards, 
one  of  such  attorneys,  that  another  attorney  might  be  found 
who  might  be  able  to  carry  the  case  to  a  successful  issue.  Mr. 
James  L.  Crittenden,  then  of  the  firm  of  Crittenden  &  Van 
Wyck,  was  spoken  of  in  this  connection,  and  Mr.  Richards 
went  to  San  Francisco  in  May,  1897,  to  consult  with  him, 
armed  with  a  power  of  attorney  executed  by  Mr.  and  Mrs. 
Bell,  authorizing  him  to  employ  an  attorney  or  attorneys  and 
to  grant  as  a  contingent  fee  to  the  person  so  employed  any 
interest  in  the  subject  of  the  suit  and  the  real  property 
afl'ected  thereby  as  to  him  might  seem  best.  Mr.  Crittenden 
finally  agreed  with  Mr.  Richards  that  his  firm  would  take  the 
case  for  one  half  of  the  property,  Mr.  and  Mrs.  Bell  to  pay 
all  costs  and  expenses.  He  expressed  a  desire  to  have  Mr. 
Richards  remain  in  the  case  to  act  with  his  partner,  Mr.  Car- 
rier, as  local  attorneys,  and  said  that  he  would  allow  him 
one  third  of  his  fee  therefor.  He  also  insisted  that  an  absolute 
conveyance  of  the  undivided  half  of  the  property  should  be 
made  at  once.  On  May  22,  1897,  Richards  wrote  to  Mr.  Bell 
at  Santa  Barbara,  stating  that  Mr.  Crittenden  would  agree 
"to  fight  the  thing  through  for  half  what  can  be  recovered," 
and  that  he  had  voluntarily  agreed  to  give  Richards  one  third 
of  his  half,  but  that  two  hundred  and  fifty  dollars  must  be 
advanced  by  the  Bells  for  personal  expenses  and  costs  of  Mr. 
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Crittenden  in  attending  the  trial.  Mrs.  Bell  read  this  letter 
on  its  receipt.  On  May  25th  Mr.  Richards  received  a  telegram 
from  Mr.  Bell,  of  which  Mrs.  Bell  had  knowledge,  directing 
him  to  "close  arrangement,"  and  informing  him  the  money 
was  ready.  Thereupon  the  contract  of  employment  was  exe- 
cuted by  Mr.  Richards  for  Mr.  and  Mrs.  Bell,  and  by  Messrs. 
Crittenden  and  Van  Wyck,  the  Bells  agreeing  therein  to  forth- 
with execute  and  deliver  a  good  and  sufficient  deed  of  convey- 
ance of  an  undivided  half  of  said  property.  On  his  return 
to  Santa  Barbara  from  San  Francisco,  Mr.  Richards  gave  a 
copy  of  the  agreement  to  Mr.  Bell.  Mrs.  Bell  testified  that  she 
never  saw  the  agreement  until  long  after,  but  there  never  was 
any  claim  on  her  part  that  she  did  not  fully  understand  and' 
intend  that  Messrs.  Crittenden  and  Van  Wyck  were  to  have 
half  of  the  property  for  their  fee,  and  that  Mr.  Richards  was 
interested  with  Messrs.  Crittenden  and  Van  Wyck  to  the  ex- 
tent already  stated.  Her  claim  was  that  she  did  not  understand 
that  the  conveyance  was  to  be  made  prior  to  the  termination 
of  the  litigation,  or  that  the  attorneys  were  to  receive  one  half 
of  the  rents  and  profits  of  the  land  received  by  her  pending 
the  litigation,  which,  of  course,  would  necessarily  be  the  case 
if  they  received  a  deed  at  once.  As  we  have  seen,  however, 
at  this  time  the  property  was  in  the  hands  of  a  receiver,  and 
there  was  apparently  no  likelihood  of  her  ever  receiving  any 
of  the  rents  and  profits.  Early  in  June,  1897,  Mr.  Crittenden 
went  to  Santa  Barbara  to  engage  in  the  trial  of  the  action. 
He  insisted  that  the  deed  should  at  once  be  made  in  accord 
with  the  agreement,  and  Mr.  Richards,  on  the  evening  of  June 
11th,  left  the  deed  at  the  Bells'  house  for  examination  by  her, 
Mr.  Bell  having  already  seen  it  and  being  entirely  satisfied. 
On  the  morning  of  June  12th  he  called  at  the  house  and  saw 
Mrs.  Bell.  She  undoubtedly  for  some  reason  was  strongly 
averse  to  executing  it,  and  had  been  worrying  a  great  deal  over 
the  matter  during  the  night.  The  trial  court  was  fully  war- 
ranted by  the  evidence  in  concluding  that  her  only  objection 
was  to  thus  absolutely  putting  the  property  in  the  control  of 
parties  who  were  strangers,  before  they  had  rendered  the 
services  they  had  undertaken  to  perform.  He  was  further 
fully  warranted  in  concluding  that  in  the  interview  between 
her  and  Mr.  Richards  the  latter  was  not  guilty  of  the  slightest 
bad  faith,  or  of  any  misrepresentation  or  undue  influence 

CLin  Cal.->60 


Digitized  by  VjOOQIC 


786  U.  S.  Oil  and  Land  Co.  v.  Bell.         [153  CaL 

whatever,  but  that  he  honestly  and  fully  explained  the  situa- 
tion to  her,  and  that  Mrs.  Bell,  while  deploring  the  circum- 
stances that  made  it  necessary,  executed  the  deed  freely  and 
voluntarily  and  with  full  understanding  of  the  situation. 
Considering  the  value  and  situation  of  the  property,  there  was 
nothing  unreasonable  or  unfair  in  the  amount  of  compensa- 
tion demanded,  or  in  requiring  a  deed  to  be  made  at  that 
time.  Up  to  this  time  neither  Mr.  Crittenden  nor  Mr.  Van 
Wyck  had  ever  seen  Mrs.  Bell  or  personally  communicated 
with  her.  The  deed  was  duly  delivered,  and  Mr.  Crittenden 
proceeded  with  the  performance  of  the  service  he  had  agreed 
to  render.  There  was  never  any  intimation  to  him  that  the 
arrangement  that  had  been  made  was  not  entirely  satisfactory 
to  Mrs.  Bell,  nor  has  there  ever  been  any  complaint  that  the 
services  of  the  attorney  were  not  in  every  respect  satisfactory. 
With  the  consent  of  Mrs.  Bell,  Mr.  Van  Wyck  retired  from 
the  case,  and  Mr.  Crittenden  continued  his  services  in  the 
litigation  in  which  this  land  was  involved  until  the  end  of  the 
year  1903,  relying  upon  his  deed,  as  he  had  a  right  to  rely, 
in  view  of  the  acceptance  of  his  services  by  Mrs.  Bell  and  her 
failure  in  any  way  to  claim  the  invalidity  of  such  deed. 
While  he  was  not  ultimately  successful  in  releasing  the  land 
from  the  claims  asserted  against  it,  he  was  successful  in  pro- 
longing the  litigation  to  such  an  extent  that  when  those  claims 
could  no  longer  be  resisted,  the  land,  as  the  record  indicates, 
had  become  much  more  valuable  on  account  of  the  discovery 
of  petroleum  therein,  an  advantage  accruing  not  only  to  him 
as  the  owner  of  an  undivided  half,  but  also  to  his  client  as 
the  owner  of  the  other  half. 

We  cannot  understand  how,  in  the  face  of  substantial  evi- 
dence of  this  character,  it  could  be  conceived  that  this  court 
would  hold  the  findings  of  the  trial  court  to  be  without  suflS- 
cient  support.  It  may  be  assumed  that  the  rule  as  to  trans- 
actions betwen  a  client  and  his  attorney  is  fully  as  rigorous 
as  is  claimed  by  counsel  for  appellant — that  in  all  dealings 
with  his  client  the  highest  degree  of  fairness  and  good  faith 
is  required  of  the  attorney,  and  the  courts  view  all  such 
transactions  with  suspicion  and  examine  them  with  the  utmost 
scrutiny,  and  if  they  present  even  a  suggestion  of  unfair 
dealing,  the  burden  of  proof  is  on  the  attorney  to  show  the 
honesty  and  good  faith  of  the  transaction  and  that  it  was 
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entered  into  by  his  client  freely  and  voluntarily.  The  trial 
court  was  amply  warranted  in  concluding  that  the  honesty 
and  good  faith  of  the  transaction  had  been  shown,  and  that 
it  had  been  entered  into  by  the  Bells  freely  and  voluntarily. 

There  is  nothing  in  the  evidence  requiring  a  conclusion  that 
Mr.  Crittenden  was  estopped  to  urge  the  invalidity  of  the 
homestead  declaration.  The  deed  from  the  Bells  to  Messrs. 
Crittenden  and  Van  Wyck  being  valid,  the  land  was  thence- 
forth held  by  the  BeUs  and  their  grantees  by  tenancy  in  com- 
mon, and  it  is  settled  in  this  state  that,  under  the  law  as  it 
has  existed  for  many  years,  land  held  by  tenancy  in  common 
or  joint  tenancy  cannot  be  selected  or  claimed  as  a  homestead. 
(See  Schoonover  v.  Bimbaum,  148  Cal.  548,  [83  Pac.  999], 
and  cases  there  cited.) 

Certain  errors  of  law  in  the  admission  and  rejection  of  tes- 
timony are  urged. 

Objections  were  sustained  to  certain  questions  asked  Mrs. 
Bell, — such  as,  "What  were  your  feelings  after  you  had  read 
the  deed  over  that  night,  and  your  condition  during  the 
night,"  "What  was  your  mental  condition  that  night,"  "Did 
you  sleep  that  night  after  you  read  over  that  deed,"  "Had  you 
slept  any  the  night  previous," — all  referring  to  the  night  prior 
to  the  execution  of  the  deed  on  June  12, 1897.  But  the  witness 
had  already  testified  that  she  was  very  much  iacensed  at  the 
provisions  of  the  deed,  and  the  result  was  that  she  walked  the 
floor  the  whole  night  and  neither  undressed  nor  went  to  bed, 
and  subsequently  testified  that  she  was  half  insane  when  Mr. 
Richards  waited  for  her  signature  to  the  deed,  and  that  the 
matter  had  kept  her  awake  all  that  night.  This  suflSciently 
covered  the  subject-matter  of  such  questions. 

The  record  fails  to  show  any  exception  to  the  ruling  of  the 
trial  court  in  sustaining  an  objection  to  the  question  asked 
Mrs.  Bell  as  to  any  change  in  her  financial  condition  between 
the  time  of  executing  the  deed  and  the  filing  of  her  cross- 
complaint,  and  this  ruling  therefore  is  not  open  to  review. 

We  are  unable  to  perceive  the  materiality  of  the  question 
asked  Mrs.  Bell,  as  to  whether  Messrs.  Richards  &  Carrier 
had  brought  actions  against  her  and  recovered  judgments 
against  her  since  June  12,  1897. 

Certain  questions  asked  Mr.  Richards  on  his  cross-examina- 
tion by  plaintiff's  counsel  and  objected  to  by  defendants,  were, 
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we  think,  within  the  scope  of  a  proper  cross-examination. 
Besides,  the  matter  elicited  thereby  was  unimportant,  and 
could  not  have  prejudiced  defendants. 

Other  questions  asked  Mr.  Richards  on  cross-examination 
hy  plaintiff's  counsel  were  not  strictly  within  the  scope  of 
proper  cross-examination.  Admittedly,  plaintiff's  counsel 
would  have  been  entitled  to  ask  these  questions,  except  for 
the  claim  that  some  of  them  were  open  to  the  objection  of 
being  leading,  if  he  had  been  examining  the  witness  as  his  own 
on  direct  examination.  He  did  subsequently  make  the  witness 
his  own  as  to  all  these  matters,  with  full  opportunity  to  oppos- 
ing coimsel  to  cross-examine.  So  far  as  the  objection  that 
some  of  these  questions  were  leading  is  concerned,  it  is  ap- 
parent from  the  answers  given  by  the  witness  that  the  form 
of  the  questions  in  no  degree  affected  the  answers. 

The  court  did  not  err  in  striking  out,  on  the  ground  that  it 
was  not  responsive  to  the  question,  testimony  given  by  Mr. 
Bell  to  the  effect  that  Mrs.  Bell  "was  in  a  terrible  state  and 
had  not  gone  to  bed  all  night."  The  question  was,  "State  as 
nearly  as  possible  what  Mr.  Richards  said  when  he  came  to 
your  house  that  morning."  Learned  counsel  is  in  error  in  his 
claim  that  where  a  motion  is  made  to  strike  out  evidence  on 
several  grounds  stated  in  the  conjunctive,  the  motion  must  be 
denied  unless  all  the  objections  are  well  based. 

The  order  denying  a  new  trial  is  affirmed. 

Sloss,  J.,  and  Shaw,  J.,  concurred. 


[L.  A.  No.  2090.     Department  One.— July  1,  1908.] 
EMIL  KAISER,  Appellant,  v.  U.  M.  BARRON,  Respondent 

Specifio  Performance — Adequacy  of  Consideration — ^Faonsss  of 
Contract — ^Pleading — Finding.— Specific  performance  of  a  con- 
tract for  the  conveyance  of  land  cannot  be  had  hj  a  vendee  where 
it  is  neither  alleged  nor  proyed  that  the  Tender  had  received  an 
adequate  consideration  for  the  contract,  and  that  as  to  him  it  was 
jnst  and  reasonable,  nor  that  facts  exist  which  would  justify  the 
inference  that  such  conditions  existed.  In  the  absence  of  such 
allegation  and  proof,  a  finding  that  the  contract  was  fair  and  rea- 
sonable will  not  sustain  a  judgment  decreeing  specific  performance. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County,    J.  W.  Taggart,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  C.  Spencer,  for  Appellant 

Charles  S.  McKelvey,  for  Respondent 

SLOSS,  J. — This  is  an  action  of  ejectment  brought  by 
plaintiff  to  recover  the  possession  of  the  south  ten  acres  of  a 
twenty-five-acre  tract  of  land  in  Orange  County.  The  de- 
fendant answered,  denying  plaintiff's  ownership  and  right 
of  possession,  and  filed  a  cross-complaint,  in  which  he  sought 
a  decree  specifically  enforcing  the  performance  of  a  contract 
between  himself  and  one  Sisson,  plaintiff's  predecessor  in 
interest,  for  the  conveyance  by  Sisson  to  defendant  of  the  ten- 
acre  parcel  in  dispute.  It  is  alleged  that  plaintiff  bought 
subject  to  this  contract,  and  that  its  terms  have  been  fully 
performed  on  defendant's  part 

The  court  made  findings  in  accordance  with  the  allegations 
of  the  cross-complaint,  and  entered  a  judgment  denying  the 
plaintiff  any  relief,  and  requiring  him  to  execute  a  deed  con- 
veying to  the  defendant  the  ten  acres  in  controversy.  The 
plaintiff  appeals  from  the  judgment 

In  a  prior  action  between  the  same  parties  the  plaintiff  sued 
to  quiet  his  title  to  the  twenty-five  acres,  of  which  the  prop- 
erty here  involved  is  a  part.  The  judgment  there  rendered  in 
favor  of  defendant  was  reversed  by  this  court.  {Kaiser  v.  Bar- 
ron, ante,  p.  474,  [95  Pac.  879] .)  The  defense  in  that  case  was 
based  upon  the  contract  here  sought  to  be  specifically  enforced. 
The  substance  of  that  contract,  as  stated  in  the  opinion  in  the 
earlier  appeal  was  "that  defendant  would  plant  the  northern 
fifteen  acres  (of  the  twenty-five-acre  tract)  in  walnut  trees, 
and  would  nurture  and  care  for  them  until  the  first  day  of 
January,  1906,  at  which  time,  defendant  having  fulfilled  the 
conditions  of  his  contract,  plaintiff's  predecessor  in  interest 
agreed  to  convey  to  him  the  southerly  ten  acres."  These  terms 
appear  to  have  been  modified  by  the  parties  in  a  manner 
which  is  not  material  to  this  discussion. 

No  answer  can  be  made  to  the  appellant's  contention  that 
the  defendant  (cross-complainant)  failed  to  establish  a  right 
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to  specific  relief  in  that  he  did  not  allege  or  prove  that  the 
plaintiff  had  received  an  adequate  consideration  for  the  con- 
tracty  or  that  it  was  as  to  him  just  and  reasonable.  (Civ. 
Code,  sec.  3391.)  The  cross-complaint  does  not  allege  in  gen- 
eral terms  the  adequacy  of  the  consideration  or  the  fairness  of 
the  contract,  nor  does  it  set  forth  facts  which  would  justify 
the  inference  that  these  conditions  existed.  There  is  no  alle- 
gation of  the  value  of  the  ten  acres  agreed  to  be  conveyed, 
or  of  the  value  of  the  services  to  be  performed  as  a  con- 
sideration for  the  conveyance,  nor  is  there  any  proof  on  these 
subjects. 

That  such  allegation  and  proof  are  prerequisites  to  the 
granting  of  a  decree  of  specific  performance  is  thoroughly 
settled.  "A  court  of  equity  must  be  satisfied  that  the  claim 
for  a  deed  is  fair  and  just  and  reasonable,  and  the  contract 
equal  in  all  its  parts,  and  founded  upon  an  adequate  consid- 
eration, before  it  will  interpose  this  extraordinary  assistance." 
(Brvck  V.  Tucker,  42  Cal.  354;  see,  also,  Agard  v.  Valencia, 
39  Cal.  302;  Nicholson  v.  Tarpey,  70  CaL  609,  [12  Pac.  778] ; 
Morrill  v.  Ever  son,  77  Cal.  114,  [19  Pac.  190] ;  Windsor  v. 
Miner,  124  Cal.  492,  [57  Pac.  386] ;  Prince  v.  Lamb,  128  Cal. 
120,  [60  Pac.  689];  Stiles  v.  Cain,  134  Cal.  170,  [66  Pac. 
231].)  In  White  v.  Sage,  149  Cal.  613,  [87  Pac.  193],  the 
court,  after  citing  these  cases,  said  that  "there  must  be  a  show- 
ing of  the  value,  at  least,  so  that  the  court  can  determine 
whether  it  was  in  reasonable  proportion  to  the  price  to  be  paid, 
or  of  other  facts  which  are  sufficient  to  satisfy  the  court  that 
the  contrlict  is  just  and  reasonable  to  the  buyer  in  all  its 
material  elements." 

It  is  true  that  the  court  made  a  finding  that  "the  terms  and 
conditions  of  said  contract  and  the  consideration  therefor  were 
fair  and  reasonable."  But  this  finding,  regardless  of  the  fact 
that  it  is  without  the  issues,  is  not  supported  by  any  evidence. 

The  plaintiff's  demurrer  to  the  cross-complaint  should, 
therefore,  have  been  sustained.  It  will  not  be  necessary  to 
consider  other  points  made  by  appellant. 

The  judgment  is  reversed  with  directions  to  the  court  below 
to  sustain  the  demurrer  to  the  amended  cross-complaint  and 
for  further  proceedings. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 
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[L.  A.  No.  2060.    Department  One.— July  2,  1908.] 

BELLE  G.  STEMLER,  AppeUant,  v.  T.  M.  BASS,  Defend- 
ant  and  R^pondent;  NELLIE  0.  GARVER,  Intervener. 

Agency  to  Sell  Beal  Estate-^Authobization  Must  bb  in  Writino. — 
In  the  absence  of  subsequent  ratification  an  agreement  in  writing 
purporting  to  be  executed  by  an  agent  for  the  sale  of  real  prop- 
erty belonging  to  his  assumed  principal  is  not  binding  on  the  latter, 
unless  authorized  in  writing  by  the  principal 

Id.^Authoeity  of  Agent  to  Make  Contract  gw  Sale — Evidence— 
Batiucation — ^Estoppel. — In  an  action  by  a  vendee  to  specifically 
enforce  a  contract  for  the  sale  of  land  executed  by  an  alleged 
agent  of  the  vendor  the  evidence  is  reviewed  and  held  to  show  that 
the  agent  was  not  authorized  to  make  the  contract  sued  on,  or  any 
contract  of  sale  on  behalf  of  the  vendor,  and  that  his  only  authori- 
ty in  addition  to  finding  a  purchaser  was  to  consummate  a  purchase 
by  paying  the  purchase  price  to  a  designated  bank,  in  accordance 
with  instructions  given  to  it,  and  thereupon  accepting  a  deed  depos- 
ited with  the  bank,  and  that  the  principal  had  not  ratified  the 
contract  and  was  not  estopped  to  repudiate  it. 

Id. — Agent  Merely  to  Sell  Cannot  Execute  Contract  for  Sale.— 
The  ordinary  authority  of  a  real  estate  agent  deputed  to  seVL  real 
estate  is  simply  to  find  a  purchaser,  and  he  has  no  power  to  bind 
his  principal  by  a  contract  of  sale  unless  it  appears  that  it  was 
intended  to  confer  such  additional  authority.  Whether  it  was  so 
intended  or  not  is  to  be  determined  from  the  language  used  regarded 
in  the  light  of  the  surrounding  circumstances. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
W.  P.  James,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  F.  McLaughlin,  and  Earle  &  Creede,  for  Appellant. 

John  D.  Pope,  and  Wellborn  &  Wellborn,  for  Respondents. 

ANGELLOTTI,  J.— This  is  an  action  by  the  vendee  to  en- 
force specific  performance  of  an  alleged  contract  for  the  sale 
of  a  lot  of  land  in  Huntington  Park,  Los  Angeles  County. 
Defendant  had  judgment  and  plaintiff  appeals  from  such 
judgment  and  an  order  denying  her  motion  for  a  new  trial. 
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Plaintiff's  claim  is  based  on  a  written  instrument  executed 
on  January  3,  1905,  by  one  J.  S.  Hadden,  purporting  to  act 
as  the  agent  of  defendant  T.  W.  Bass,  owner  of  the  land^ 
which  is  as  follows: — 

"Los  Angeles,  Cal.,  January  3rd,  1905. 

"Eeceived  from  Belle  G.  Stemler  $50.00  (fifty  dollars)  as 
deposit  on  purchase  of  property  owned  by  T.  W.  Bass,  (now 
of  Broken  Bow,  Nebr.)  said  property  located  and  being  lot  13, 
block  31,  Huntington  Park,  Los  Angeles  County,  Cal.  The 
balance,  $800.00  (eight  hundred  dollars)  to  be  paid  on  trans- 
fer of  the  said  property,  clear  of  all  encumbrances,  except 
mortgage  of  $1200.00,  now  held  by  one  Eatherine  Kramer, 
which  the  said  purchaser,  Mrs.  Belle  G.  Stemler,  agrees  to 
assume. 

"The  amounts  above  specified,  namely  $800.00  and  the 
$50.00  deposit,  constituting  $850.00  the  entire  equity  of  T.  W. 
Bass,  as  per  instruction  of  letter  addressed  to  J.  S.  Hadden, 
dated  December  28th,  1904,  the  said  terms  and  amount  being 
accepted  by  the  purchaser. 

"Signed  by  agent  of  T.  W.  Bass, 

"J.  S.  Hadden." 

The  trial  court  found  tliat  Bass  never  conferred  authority 
on  Hadden  to  execute  any  contract  of  sale  of  the  land,  that 
the  only  authority  conferred  on  him  was  to  find  a  purchaser 
for  the  same,  that  Hadden  had  no  authority  to  sell  the  same 
except  for  cash,  payable  immediately  in  bank  to  the  credit  of 
Bass,  and  that  Bass  withdrew  the  authority^conferred  before 
Hadden  had  made  any  sale  in  accordance  therewith.  The 
principal  question  on  this  appeal  is  as  to  the  sufficiency  of  the 
evidence  to  sustain  these  findings. 

Unless  the  agreement  made  by  Hadden  with  plaintiff  was 
authorized  in  writing  by  Bass,  it  was,  of  course,  not  binding 
upon  him  (Civ.  Code,  sec.  1624,  subd.  5),  unless  subsequently 
ratified.  Plaintiff  seeks  to  show  such  authority  in  certain 
letters  and  written  directions  sent  by  Bass  from  the  state  of 
Nebraska,  where  he  was  residing.  Bass  had  left  California 
for  Nebraska  early  in  September,  1904.  He  had  endeavored 
to  sell  this  property  before  leaving,  but  had  been  unable  to  da 
so,  and  left  the  property  in  charge  of  Hadden,  with  directions 
to  see  what  he  could  do  about  selling  it.    On  the  day  he  left 
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he  told  Hadden  that  if  he  could  get  twenty-one  hundred  dol- 
lars for  the  property,  to  sell  it.  There  was  a  mortgage  of 
twelve  hundred  dollars  thereon,  which  the  purchaser  was  to 
pay  or  assume,  and  the  balance  of  the  purchase  money  was  to 
be  paid  to  the  owner.  The  first  written  evidence  of  any 
authority  was  contained  in  a  letter  from  Bass  to  Hadden, 
dated  September  12,  1904,  wherein  he  said:  "How  did  you: 
come  out  with  the  deal  on  the  house  t  I  wish  you  would  push, 
that  sale  through  lively  as  I  am  in  need  of  the  money."  On 
October  19,  1904,  he  wrote  Hadden  that  he  had  decided  not. 
to  sell  at  present,  but  desired  him  to  get  a  good  tenant  from 
month  to  month,  upon  certain  terms.  On  October  26th  he- 
wrote  him  again  that  he  had  decided  to  sell,  and  that  for  the 
next  sixty  or  ninety  days  would  take  nine  hundred  dollars, 
net  for  his  equity  in  the  property.  November  22d,  replying 
to  a  message  from  Hadden  that  he  had  an  offer  of  two  thou- 
sand and  fifty  dollars  for  the  place,  he  wrote  to  accept  it,  and 
let  him  know  to  whom  the  deed  was  to  be  made,  and  "I  will 
send  it  to  the  Los  Nat'l  Bk.,  and  the  money  can  be  paid 
there  and  take  up  the  deed.  Hope  you  will  get  everything 
through  all  0.  K."  On  November  23d  he  wrote,  stating  that 
he  had  received  a  message  to  the  effect  that  the  deed  should 
be  made  to  Hadden,  and  stating :  "I  am  sending  the  deed  to^ 
Southern  California  Savings  Bank  and  instructing  them  that 
upon  the  payment  of  $850  to  be  forwarded  to  me  and  you 
accepting  the  mortgage  for  $1200  in  favor  of  Mrs.  Katherine 
Kraemer  and  also  the  payment  of  $14.24  to  Mr.  Burbank  for 
the  insurance  policy  they  shall  then  turn  over  to  you  the- 
deed."  On  November  28th,  he  inclosed  the  deed  to  Hadden 
made  subject  to  the  mortgage,  the  purchaser  assuming  the- 
same,  to  such  bank,  with  directions  to  deliver  the  same  upon 
payment  to  it  of  eight  hundred  and  fifty  dollars,  and  $24.50^ 
insurance,  and  to  forward  such  money  when  so  paid  to  him. 
On  December  14th,  he  wired  Hadden  to  take  up  the  deed, 
as  he  needed  the  money.  On  December  28th  he  wrote  Hadden. 
that  he  had  paid  up  the  insurance,  and  said:  "Now,  ...  I 
am  in  need  of  some  money  awfully  bad  and  if  you  can  possibly 
find  me  a  buyer  that  will  pay  $850  and  take  up  that  deed,  let 
them  have  it.  ...  I  will  write  the  bank  to  accept  $850  and 
turn  over  the  deed,  and  purchaser  to  accept  the  mortgage  of 
course.    I  do  hope  you  can  dispose  of  it."    On  the  same  day  he- 
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wrote  to  the  bank:  "I  have  paid  up  the  insurance  and  also 
the  interest  to  date,  so  upon  the  payment  to  you  of  $850,  you 
can  then  turn  over  to  them  the  deed  and  send  me  a  draft  for 
the  amount.'*  On  January  3,  1905,  Hadden  wired  him: 
"Your  place  sold.  Letter  explaining.  Advise  bank  about 
deed."  On  January  4th,  he  wrote  Hadden,  acknowledging 
receipt  of  the  message,  and  stating  that  he  would  await  the 
letter  before  advising  the  bank  further  about  the  deed,  and 
that  he  had  an  offer  from  another  party  but  would  give 
Hadden  the  preference,  if  the  terms  were  as  good  as  those  of 
the  subsequent  offer.  On  January  6th,  he  telegraphed  Had- 
den, asking:  "Have  you  deposit  how  much  net  to  me  wire 
answer,"  and  received  the  following  answer:  "Eight  fifty  net 
fifty  deposited  guaranteed  transfer  on  your  communication." 
On  January  7th  he  wrote  Hadden,  stating  that  he  had  advised 
the  bank  to  deliver  the  deed  upon  the  payment  of  eight  hun- 
dred and  fifty  dollars,  and  on  the  same  day  he  wrote  the  bank 
to  deliver  the  deed  upon  such  payment  being  made.  Before 
the  receipt  of  either  of  these  communications,  he  on  January 
9th  telegraphed  Hadden:  "Cannot  accept  offer  on  property. 
Letter  explaining  on  the  way,"  and  to  the  bank  he  tele- 
graphed :  "Return  deed  made  to  J.  S.  Hadden  to  me  at  once 
cancel  all  negotiations."  The  bank  at  once  complied  with  this 
direction.  On  January  10th  he  wrote  Hadden,  explaining 
that  he  had  sold  the  property  to  another  party  for  ten  hun- 
dred and  thirty-five  dollars  net.  The  foregoing  is  all  the  cor- 
respondence that  is  material.  The  offer  referred  to  in  the 
letter  of  November  22d  was  apparently  not  plaintiff's  offer, 
the  evidence  showing  that  her  offer  was  not  made  until  Jan- 
uary 3d. 

Upon  these  facts  the  trial  court  was  amply  warranted  in 
concluding  that  Hadden  was  not  authorized  to  make  the  con- 
tract of  January  3,  1905,  or  any  contract  of  sale  on  behalf 
of  Bass,  and  that  his  only  authority  in  the  matter,  in  addition 
to  finding  a  purchaser,  was  to  consummate  a  purchase  by  pay- 
ing in  cash  to  the  bank  selected  by  Bass  as  his  agent  the 
amount  of  money  required  by  the  instructions  to  such  bank, 
and  thereupon  accepting  the  deed  awaiting  delivery  upon 
compliance  with  such  instructions.  Until  such  consumma- 
tion, in  the  absence  of  ratification  or  estoppel,  Bass  could  be 
in  no  degree  bound  by  any  act  of  Hadden.     The  ordinary 
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authority  of  a  real  estate  agent  deputed  to  sell  real  estate  is 
simply  to  find  a  purchaser,  and  he  has  no  power  to  bind  his 
principal  by  a  contract  of  sale  unless  it  appears  that  it  was 
intended  to  confer  such  additional  authority.  {Duffy  v.  Hob- 
son,  40  Cal.  240,  [6  Am.  Rep.  617] ;  Armstrong  v.  Lowe,  76 
Cal.  616,  [18  Pac.  758] ;  Delano  v.  Jacohy,  96  Cal.  279,  [31 
Am.  St.  Rep.  201,  31  Pac.  290].)  Whether  or  not  it  was  in- 
tended to  confer  such  additional  authority  is  to  be  determined 
from  the  language  used  regarded  in  the  light  of  the  surround- 
ing circumstances.  {Rutenberg  v.  Main,  47  Cal.  213.)  In 
the  case  at  bar,  additional  authority  was,  of  course,  conferred, 
but  the  limit  of  such  additional  authority  was  very  clearly 
defined.  The  evidence  showing  the  additional  authority 
affirmatively  showed  the  want  of  authority  on  Hadden's  part 
to  bind  Bass  by  any  agreement  to  sell.  All  that  he  could  • 
effectually  do  was  to  consummate  a  sale  by  the  payment  of  the 
requisite  amount  in  cash  to  the  bank  and  the  acceptance  of  the 
deed  there  deposited,  and  the  writings  relied  on  showed  no 
attempt  to  confer  any  other  authority.  Such  writings  showed 
very  clearly  that  what  Bass  wanted  was  the  immediate  pay- 
ment of  the  whole  purchase  price  in  cash,  that  he  was  willing 
to  part  with  his  property  or  any  interest  therein  only  upon 
such  payment,  and  that  he  was  unwilling  to  cloud  his  title  by 
any  agreement  for  sale  with  some  unknown  purchaser,  who 
might  ultimately  prove  unwilling  or  unable  to  complete  his 
contract,  the  existence  of  which  agreement  might  deprive  him  • 
of  the  opportunity  to  sell  for  cash  to  some  other  person.  (See 
Duffy  V.  Ilobson,  40  Cal.  240,  [6  Am.  Rep.  617].)  The  case 
at  bar  is  very  difi^erent  in  its  facts  from  Rutenberg  v.  Main, 
47  Cal.  213,  relied  on  by  plaintiff,  where  it  clearly  appeared 
that  it  was  intended  by  the  owner  to  clothe  the  agent  with 
authority  to  do  generally  whatever  was  necessary  to  make  the 
proposed  sale  binding  upon  the  principal. 

There  was  no  ratification  of  the  agreement  by  Bass.  It  does 
not  appear  that  he  knew  that  Hadden  had  executed  any 
agreement  for  sale  in  writing  either  on  his  own  account  or  as 
the  agent  of  Bass,  until  he  had  by  telegraph  refused  the  offer 
and  communicated  the  fact  of  refusal  to  both  Hadden  and  the 
bank.  (See  Lambert  v.  Oemer,  142  Cal.  399,  [76  Pac.  53].) 
His  letters  of  date  January  7,  1905,  to  Hadden  and  to  the 
bank  cannot  be  construed  as  purporting  to  ratify  any  agree- 
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ment  for  sale  made  for  him  by  Hadden,  and  they  were  super-^ 
seded  by  the  telegrams  of  January  9th,  which  were  received 
by  Hadden  and  the  bank  prior  to  the  receipt  of  the  letters, 
and  at  once  acted  upon  by  them.  No  principle  of  estoppel 
applies  to  the  case. 

Our  conclusion  on  the  matters  already  discussed  renders  it 
unnecessary  to  consider  any  other  point  made. 

The  judgment  and  order  are  aflSrmed, 

Shaw,  J.,  and  Sloss,  J.,  concurred. 


[L.  A.  No.  2074,    Department  One.— July  2,  1908.] 

W.  GEORGE  J.  S.  BENTLEY,  Respondent,  v.  BURT  G. 
HURLBURT,  Appellant. 

B.  G.  HURLBURT,  AppeUant,  v.  W.  GEORGE  J.  S.  BENT^ 
LEY,  R^pondent 

CONSTEUCTION    OF     StATUTBS— IMPOSITION    OF    PlNALTT — CONTRACT    DT 

Violation  ov  PsomBiTioN. — Ab  a  general  mle,  the  imposition  by 
statute  of  a  penalty  implies  a  prohibition  of  the  act  to  which  the 
penalty  is  attached,  and  no  recovery  can  be  had  on  a  contract 
made  in  violation  of  the  statutory  prohibition.  The  role  is,  how- 
ever, not  without  exceptions,  and  the  statute  must  be  examined  as- 
a  whole  to  ascertain  whether  it  intended  that  a  contract  in  con- 
travention of  it  should  be  void  or  not. 
Begobdino  or  Maps  or  Subdivision  or  Land—Aot  or  Mabch  9,  1893 — 
Sale  or  Lots  before  BECORDiNa  and  after  Filino. — Sections  3= 
and  4  of  the  act  of  March  9,  1893,  as  amended  in  1901  (Stats.  1893,, 
p.  96;  1901,  p.  288),  requiring  the  recording  of  maps  of  subdivisions: 
of  lands  into  small  lots  for  purposes  of  sale,  and  providing  a  penalty 
for  selling  or  offering  for  sale  such  lots  before  such  maps  are  filed: 
and  recorded,  when  properly  construed  only  prohibits  the  sale  or 
offering  for  sale  of  the  certain  classes  of  lots  specified  therein 
before  a  map  made,  acknowledged,  certified,  and  indorsed  aa- 
specified  in  the  act  shall  have  been  presented  to  the  recorder  to  bo^ 
recorded.  The  proprietor  of  the  land  has  then  done  all  that  the  law 
imposes  upon  him,  and  a  delay  of  the  recorder  in  performing  the^ 
ministerial  duty  of  posting  the  map  in  the  book  of  maps  wiU  not 
affect  the  right  of  the  owner  to  make  a  sale,  or  render  a  sale  crim- 
inal, which  was  made  after  the  map  was  presented  to  the  recorder 
and  before  it  was  pasted  in  the  book  of  maps. 
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Id. — ^Approval  bt  County  Sxtsvetos  not  Bequisbd — ^Duty  op  Becordeb. 
— The  act  does  not  authorize  the  recorder  to  make  an  approval  hy 
the  coant7  surveyor  a  condition  precedent  to  the  receiving  of  the 
map;  and  where  the  map  is  in  the  form  required  by  the  act  it  is  the 
recorder's  duty  to  receive  and  record  it. 

Id. — Submission  op  Map  to  Subvbyor  not  a  Withdrawal  prom  Record. 
— ^Where  a  map,  sufficient  in  form,  is  presented  by  the  owner  to 
the  recorder  for  record,  the  fact  that  the  owner  subsequently,  at 
the  request  of  the  recorder,  took  the  map  to  the  county  surveyor 
did  not  constitute  a  withdrawal  by  him  of  the  map;  and  its  subse- 
quent recording  after  its  return  by  the  surveyor  must  be  regarded 
as  having  been  made  pursuant  to  its  original  presentation  for 
record. 

Vendor  and  Vendee — Action  por  Installments  op  Purchase  Price.— 
The  fact  that  a  vendor  under  a  contract  for  the  sale  of  land  has 
parted  with  his  title  is  no  defense  to  an  action  by  him  against  the 
vendee  on  the  contract  of  sale  to  recover  intermediate  installments 
of  the  purchase  price.  When  the  final  installment  falls  due,  it  will 
for  the  first  time  become  important  to  ascertain  whether  the  vendor 
is  able  to  comply  with  his  agreement  to  convey  a  good  title. 

New  Trial-— Excessive  Judgment — Waiver  op  Excess — Denial  op 
Motion. — ^Where  pending  a  defendant's  motion  for  a  new  trial  the 
plaintiff  files  a  written  waiver  of  an  excessive  amount  included  in 
the  judgment  in  his  favor,  the  court  may,  by  an  order  uncondi- 
tional in  form,  recite  such  waiver  and  deny  the  motion  at  once. 

Id. — Appidavits  Used  on  Motion — ^Bill  op  Exceptions. — Affidavits 
included  in  the  transcript,  purporting  to  show  newly  discovered 
evidence  and  to  have  been  used  on  a  motion  for  a  new  trial,  cannot 
be  considered  on  an  appeal  from  an  order  denying  the  motion 
unless  authenticated  by  being  embodied  in  a  bill  of  exceptions  or 
otherwise  as  required  by  rule  XXIX  of  the  supreme  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  triaL 
W.  P.  James,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

O.  B.  Carter,  for  Appellant 

Tanner,  Taft  &  Odell,  for  Respondent 

SLOSS,  J. — The  two  above-entitled  actions  were,  by  order 
of  court,  consolidated  and  tried  together.  Bentley  v,  Hurlburt 
is  an  action  to  recover  installments  claimed  to  be  due  on 
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twenty-five  contracts  for  the  sale  by  Bentley  to  Hurlburt  of 
lots  of  land  in  the  city  of  Santa  Monica,  Los  Angeles  County. 
The  complaint  is  in  twenty-five  counts  or  causes  of  action. 
The  first  alleges  that  on  June  19,  1905,  the  plaintiff  sold  to 
defendant  lot  4  in  block  4  of  the  Fountain  Glen  Tract,  and 
the  defendant  agreed  to  pay  therefor  the  sum  of  three  hun- 
dred and  fifty  dollars,  as  follows :  Ten  dollars  at  the  date  of 
the  contract,  ten  dollars  on  the  nineteenth  day  of  July,  1905, 
and  ten  dollars  on  the  nineteenth  day  of  each  month  there- 
after until  the  whole  was  paid,  with  interest  on  deferred  pay- 
ments. It  is  alleged  that  the  defendant  paid  the  install- 
ments for  June,  July,  August,  and  September,  1905,  but  had 
failed  and  refused  to  pay  any  further  amounts  of  principal  or 
interest.  The  plaintiff  alleges  performance  of  all  conditions 
of  the  contract  to  be  performed  by  him  to  the  time  of  com- 
mencing the  action.  Each  of  the  other  counts  is  in  the  same 
form,  except  that  different  lots  of  the  same  tract  and  different 
amounts  of  purchase  price  are  set  forth.  The  complaint  was 
filed  on  February  24,  1906,  and  prayed  judgment  for 
$1,532,25,  together  with  such  further  sums  as  might  accrue 
under  said  contracts  before  entry  of  judgment. 

The  answer  denies  that  plaintiff  sold  to  defendant  any  of 
the  lots,  denies  that  any  contract  was  ever  entered  into  be- 
tween the  parties  for  the  sale  of  any  of  such  lots,  and  denies 
that  defendant  paid  to  plaintiff  any  sums  of  money,  pursuant 
to  the  terms  of  any  contract  for  such  sale.  The  answer  also 
contains  a  counterclaim,  in  the  form  of  a  common  count  for 
money  had  and  received  by  plaintiff  to  the  defendant's  use» 
in  the  amount  of  ten  hundred  and  ninety  dollars. 

The  action  of  Hurlburt  v.  Bentley  was  in  two  counts,  one 
setting  forth  the  same  cause  of  action  as  that  contained  in  the 
counterclaim  just  mentioned,  and  the  other  a  similar  claim 
for  one  hundred  and  eighty  dollars,  alleged  to  have  been  had 
and  received  by  plaintiff  to  the  use  of  Mrs.  R.  E.  Kempton, 
said  claim  having  been  assigned  to  Hurlburt.  Bentley's  an- 
swer to  this  complaint  consisted  of  denials  of  the  material 
allegations,  and  a  counterclaim  for  the  sums  involved  in  the 
first  action.  There  was  a  further  coimterclaim  for  five  hun- 
dred and  ten  dollars,  alleged  to  be  due  from  Mrs.  R.  E. 
Kempton  to  Bentley  on  contracts  similar  to  those  set  up  in  the 
action  of  Bentley  v.  Hurlburt. 
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The  findings  of  the  court  were  in  favor  of  Bentley,  and  he 
recovered  judgment  for  $2,648.10.  From  the  judgment  and 
an  order  denying  a  motion  for  new  trial  Hurlburt  appeals. 

It  is  not  disputed  that  the  parties  did,  in  fact,  sign  and 
deliver  writings  purporting  to  bind  them  to  the  terms  of  the 
contracts  set  up  in  the  original  complaint.  Nor  is  there  any 
question  (except  in  a  particular  to  be  mentioned)  regarding 
the  amount  paid  on  these  contracts  or  the  amounts  due 
thereon  at  the  time  the  judgment  was  entered.  The  appel- 
lant's i)osition  is  that  the  contracts  were  totally  void,  and  that, 
as  a  consequence,  Bentley  cannot  enforce  them,  while,  on  the 
contrary,  the  amounts  paid  on  such  void  contracts  by  the  pro- 
posed vendee  may  be  recovered  by  him.  It  is  this  right  to 
recover  payments  already  made  that  is  asserted  in  the  coun- 
terclaim in  the  first  action  and  the  complaint  in  the  second. 

The  claim  of  invalidity  is  based  on  the  provisions  of  an  act 
entitled  *'An  act  requiring  the  recording  of  maps  of  cities, 
towns,  additions  to  cities  or  towns,  or  subdivisions  of  lands 
into  small  lots  or  tracts  for  the  purposes  of  sale,  and  pro- 
viding a  penalty  for  the  selling  or  offering  for  sale  any  lots  or 
tracts  in  cities,  towns,  additions  to  cities,  towns,  subdivisions, 
or  additions  thereto,  before  such  maps  are  filed  and  recorded," 
approved  March  9, 1893.  (Stats.  1893,  p.  96.)  The  act  reads 
as  foUows: — 

"Section  1.  Whenever  any  city,  town,  or  subdivision  of 
land  into  lots,  or  any  addition  to  any  city,  town,  or  such  sub- 
division, shall  be  laid  out  into  lots  for  the  purposes  of  sale, 
the  proprietor  or  proprietors  thereof  shall  cause  to  be  made 
out  an  accurate  map  or  plat  thereof,  particularly  setting  forth 
and  describing: 

"First — All  the  parcels  of  ground  within  such  city,  town, 
addition,  or  subdivision,  reserved  for  public  purposes,  by  their 
boundaries,  courses,  and  extent,  whether  they  be  intended  for 
avenues,  streets,  lanes,  alleys,  courts,  commons,  or  other  public 
uses;  and, 

"Second — ^All  lots  intended  for  sale,  either  by  number  or 
letter,  and  their  precise  length  and  width. 

"Sec.  2.  Such  map  or  plat  shall  be  acknowledged  by  the 
proprietor,  or  if  any  incorporated  company,  by  the  chief  officer 
thereof,  before  some  officer  authorized  by  law  to  take  the 
acknowledgment  of  conveyances  of  real  estate. 
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"Sec.  3.  The  map  or  plat  so  made,  acknowledged,  and  certi- 
fied, shall  be  filed  in  the  office  of  the  county  recorder  of  the 
county  in  which  the  cily,  town,  addition,  or  subdivision  is 
situated. 

"Sec.  4.  Every  person  who  sells,  or  offers  for  sale,  any  lot 
within  any  city,  town,  subdivision,  or  addition,  before  the 
map  or  plat  thereof  is  made  out,  acknowledged,  filed,  as  herein 
provided,  is  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  less  than  twenty-five 
dollars,  and  not  more  than  five  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail  not  to  exceed  six  months,  or 
both  such  fine  and  imprisonment." 

In  1901  section  3  of  the  act  was  amended  to  read  as  fol- 
lows : — 

"Section  3.  The  map  or  plat  so  made,  acknowledged,  and 
certified  shall  be  presented  to  the  governing  body  having  con- 
trol of  the  streets,  roads,  alleys,  and  highways  in  the  territory 
shown  on  the  map  or  plat,  and  said  governing  body  shall 
indorse  thereon  which  streets,  roads,  alleys,  and  highways, 
offered  by  said  map  or  plat,  they  accept  on  behalf  of  the  pub- 
lic, and  thereui)on  such  streets,  roads,  alleys,  and  highways, 
only  as  have  been  thus  accepted,  shall  be  and  become  dedicated 
to  public  use.  When  so  indorsed,  and  not  before,  said  map 
or  plat  shall  be  recorded  in  the  office  of  the  coimty  recorder 
of  the  county  in  which  the  city,  to^ni,  addition,  or  subdivision 
is  situated,  in  a  book  kept  for  that  purpose.  The  map  or  plat 
shall  be  no  more  than  thirty-six  inches  by  thirty-six  inches  in 
size,  and  shall  be  drawn  in  all  details  clearly  and  legibly,  and 
if  not  so  drawn  may  be  refused  by  the  county  recorder.  When 
such  map  or  plat  is  presented  to  be  recorded  the  county  re- 
corder shall  paste  the  same  securely  in  a  book  of  maps,  and  it 
shall  then  be  deemed  to  have  been  recorded  under  the  pro- 
visions of  this  act."     (Stats.  1901,  p.  288.) 

The  contention  of  the  appellant  is  that  the  sale  of  the  lots 
in  question  was  made  in  advance  of  the  filing  or  recording  of  a 
map  or  plat  thereof,  and  that,  as  such  sale  was  an  act  to  which 
the  law  affixed  a  penalty,  it  was  prohibited  and  void,  and 
could  not  be  the  basis  of  an  action  to  recover  money  agreed 
to  be  paid  under  the  contract  of  sale.  That  the  imposition 
by  statute  of  a  penalty  implies  a  prohibition  of  the  act  to 
which  the  penalty  is  attached,  and  that  no  recovery  can  be 
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]iad  on  a  contract  made  in  violation  of  statutory  prohibition, 
is  doubtless  the  general  rule.  (Civ.  Code,  sec.  1667;  Berka 
V.  Woodward,  125  Cal.  119,  127,  [73  Am.  St.  Rep.  31,  57  Pac. 
777],  and  cases  cited.)  The  rule  is,  however,  not  without 
exceptions.  In  Harris  v.  Runnels,  12  How^  (U.  S.)  79,  the 
supreme  court  of  the  United  States  said,  "Before  the  role  can 
be  applied  in  any  case  of  a  statute  prohibiting  or  enjoining 
things  to  be  done,  with  a  prohibition  and  a  penalty,  or  a 
penalty  only  for  doing  a  thing  which  it  forbids,  the  statute 
must  be  examined  as  a  whole,  to  find  out  whether  the  makers 
of  it  meant  that  a  contract  in  contravention  of  it  should  be 
void,  or  that  it  was  not  to  be  so."  While  the  statute  here 
under  consideration  has  not  been  construed  by  this  court, 
statutes  substantially  similar  have  been  brought  for  interpre- 
tation before  the  courts  of  other  states.  In  a  majority  of  the 
eases  it  has  been  held  that  a  contract  of  sale  made  in  violation 
of  such  a  statute  was  not  void,  and  that  the  vendor  could 
recover  the  purchase  price  in  an  action  on  the  contract. 
(Strong  v.  Darling,  9  Ohio,  201;  Bemis  v.  Becker,  1  Kan. 
226;  Pangbom  v.  Westlake,  36  Iowa,  546.)  The  contrary  was 
decided  in  Downing  v.  Ringer,  7  Mo.  585. 

It  will  not  be  necessary  for  us  to  choose  between  these  op- 
posing views,  for  the  reason  that  we  are  satisfied  that  the 
court  below  was  justified  by  the  evidence  in  concluding  that 
Bentley  had  substantially  complied  with  the  statute.  The 
facts,  as  testified  to  by  respondent's  witnesses,  were  these:  A 
map  of  the  Fountain  Glen  Tract,  in  which  the  lots  sold  were 
situated,  was  acknowledged  by  Bentley  on  the  twenty-seventh 
or  the  twenty-ninth  day  of  May,  1905.  He  took  the  map  to 
the  city  engineer,  who,  after  referring  it  to  the  city  council, 
returned  it  to  Bentley  on  June  6th.  On  June  7th  or  8th 
Bentley  went  to  the  oflSce  of  the  county  recorder  and  handed 
the  map  and  fifty  cents  to  the  recorder.  The  latter  looked  at 
the  map  and  told  Bentley  to  take  it  to  the  county  surveyor's 
oflSce  and  leave  the  fifty  cents.  Bentley  did  so.  The  county 
surveyor  sent  the  map  to  the  city  surveyor  of  Santa  Monica, 
with  a  note  requiring  some  corrections.  These  were  made 
and  the  map  returned  to  the  county  surveyor,  who,  on  July 
3,  1905,  delivered  it  to  the  recorder  to  be  recorded.  The  sale 
of  the  lots  in  question  was  made  on  June  19th,  after  Bentley 
had  tendered  the  map,  with  the  fee  for  recording,  to  the 
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recorder,  but  before  the  map,  as  corrected,  had  been  returned 
to  the  recorder's  office. 

As  above  stated,  we  think  that  these  facts  showed  a  compli- 
ance, on  Bentley's  part,  with  the  provisions  of  the  law.  Sec- 
tion 3  of  the  act,  as  originaDy  enacted,  required  merely  that 
the  map  be  "filed"  in  the  recorder's  office.  Under  the  amended 
section  3  it  must  be  "recorded,"  and  it  is  provided  that  it  shall 
be  deemed  to  be  recorded  when  it  has  been,  by  the  recorder, 
pasted  securely  in  the  book  of  maps.  Section  4  of  the  act^ 
the  section  imposing  the  i)enalty,  does  not  use  the  word  "re- 
corded." It  defines  as  a  misdemeanor  the  selling  or  offering- 
for  sale  of  lots  "before  the  map  or  plat  thereof  is  made  out, 
acknowledged,  filed."  Under  the  original  act  the  proprietor 
of  the  land  had  unquestionably  done  all  that  was  required  as 
a  prerequisite  to  selling  lots  when  he  had  tendered  a  proper 
map,  together  with  the  legal  fee,  to  the  recorder  for  filing. 
The  amendment  to  section  3,  requiring  a  certain  method  of 
recording,  did  not  enlarge  the  terms  of  section  4  which  made 
it  a  misdemeanor  to  sell,  or  offer  for  sale,  before  the  map  was 
"filed."  The  new  section  3  refers  to  two  acts — ^the  presenta- 
tion of  the  map  for  recording  and  the  pasting  in  a  book.  The 
former,  which  is  to  be  performed  by  the  party  who  seeks  to 
have  the  map  recorded,  may  well  be  called  a  "filing."  The 
latter,  which  is  the  act  of  the  recorder,  is  by  the  act  itself 
defined  as  a  recording.  We  think  the  reasonable  construction 
of  the  act,  as  amended,  is  that  it  prohibits  the  sale  or  offering^ 
for  sale  of  certain  classes  of  lots  before  a  map,  made,  acknowl- 
edged, certified,  and  indorsed  as  specified  in  the  law,  shall 
have  been  presented  to  the  recorder  to  be  recorded.  The 
"proprietor"  of  the  land  has  then  done  all  that  the  law  im- 
poses upon  him,  and  a  delay  on  the  part  of  the  recorder  in 
performing  the  ministerial  duty  of  pasting  the  map  in  a  book 
will  not  affect  the  right  of  the  owner  to  make  a  sale,  or  render 
such  sale  criminaL 

Here  the  owner,  Bentley,  had  so  presented  the  map  to  be 
recorder.  The  recorder  did  not  refuse  it,  as,  under  section  3, 
he  was  authorized  to  do  if  the  map  was  not  drawn  "clearly 
and  legibly,"  or  was  not  of  the  required  size.  What  he  did 
was  to  request  Bentley  to  take  the  map  to  the  county  sur- 
veyor. The  law  did  not  authorize  him  to  make  an  approval 
by  the  county  surveyor  a  condition  precedent  to  the  receiving- 
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of  the  map.  If  it  was  "not  more  than  36  inches  by  36  inches 
in  size"  and  was  "drawn  in  all  details  clearly  and  legibly/* 
it  was  the  recorder's  duty  to  receive  and  record  it.  Bentley^ 
in  taking  the  map  to  the  surveyor,  did  not  withdraw  it,  and 
the  subsequent  recording  must  be  regarded  as  having  been 
made  pursuant  to  the  original  presentation  of  the  map  on 
June  7th  or  8th.  The  sale  of  the  lots  on  June  19th  was  there- 
fore proper,  and  the  statute  affords  to  Hurlburt  no  ground  for 
refusing  to  pay  the  amounts  which  he  agreed  to  pay,  or  for 
the  return  of  installments  paid  under  the  contract. 

It  is  ai^ued  by  appellant  that  there  can  be  no  recovery 
on  the  contract  for  the  reason  that  there  was  evidence  that 
Bentley  had  parted  with  his  title  to  the  land.  This  evidence 
was  immaterial.  The  action  is  one  at  law  to  recover  money 
agreed  to  be  paid  by  defendant.  The  plaintiff  alleges,  and 
there  is  no  denial,  that  he  has  performed  all  the  conditions  of 
the  contract  to  be  performed  by  him.  Hurlburt  was  not  en- 
titled to  a  conveyance  until  payment  of  the  entire  purchase 
price.  When  the  final  installment  shaU  fall  du6,  it  will  for  the 
first  time  become  important  to  ascertain  whether  the  vendor 
is  able  to  comply  with  his  agreement  to  convey  a  good  title. 

The  judgment,  as  entered,  included  $460.95,  the  amount  due 
on  contracts  between  Bentley  and  Mrs.  Kempton.  It  is  con- 
ceded that  this  sum  could  not  be  recovered  in  an  action  against 
Hurlburt.  In  the  order  denying  appellant's  motion  for  a 
new  trial  it  is  recited  that  the  judgment  is  excessive  in  the 
sum  of  $460.95,  and  that  Bentley  has  filed  a  written  waiver 
of  said  amount.  The  denial  of  the  motion  follows  these  re- 
citals. This,  it  is  claimed,  did  not  obviate  the  error  in  the 
original  judgment.  It  has,  however,  long  been  settled  in  this 
state  that  on  a  motion  for  new  trial  the  court  may,  if  the 
judgment  be  excessive,  make  a  conditional  order  denying  the 
motion  if  the  prevailing  party  will  consent  to  remit  the  ex- 
cess and  granting  it  in  the  absence  of  such  consent.  {Bene- 
diet  V.  Cozzens,  4  Cal.  381;  Chapin  v.  Bourne,  8  Cal.  294; 
Oillespie  v.  Jones,  47  Cal.  259;  Clanton  v.  Coward,  67  Cal. 
373,  [7  Pac.  787] ;  Thomas  v.  Gates,  126  Cal.  1,  [58  Pac. 
315].)  If,  upon  such  conditional  order  being  made,  the  con- 
sent to  the  reduction  be  filed,  the  usual  practice  has  been  to 
enter  an  absolute  order  denying  the  motion.  This  is,  in  effect, 
what  happened  in  the  present  case.    The  fact  that  the  plain- 
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tiff's  consent  to  remit  preceded  the  making  of  any  order  on  the 
motion  for  new  trial  made  it  unnecessary  for  the  court  to 
make  an  order  conditional  in  form,  giving  the  plaintiff  a  cer- 
tain time  within  which  to  file  his  consent  to  the  reduction. 
The  consent  having  alffeady  been  filed,  the  court  could  prop- 
erly act  upon  such  consent  and  deny  the  motion  at  once. 

The  transcript  contains  copies  of  certain  affidavits  which 
are  claimed  by  appellant  to  show  newly  discovered  evidence, 
on  which  a  new  trial  should  have  been  granted.  These  affi- 
davits are  not,  however,  authenticated  by  being  incorporated 
in  a  bill  of  exceptions  (rule  XXIX  of  this  court,  144  Cal.  lii, 
[78  Pac.  XII]),  or  otherwise,  and  they  cannot,  therefore,  be 
considered  on  this  appeal.  (Melde  v.  Reynolds,  120  Cal.  234, 
[52  Pac.  491] ;  Esert  v.  Olock,  137  Cal.  533,  [70  Pac.  479].) 

The  judgment  and  order  appealed  from  are  affirmed. 

Shaw,  J.,  and  Angellotti,  J.,  concurred. 
Hearing  in  Bank  denied 
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AOCJOBD  AND  SATISFACTION.     See  Pleading,  L 
ACCOUNTING.    See  Agency,  4,  6. 

ADVERSE  POSSESSION. 

Actual  Occupancy — Claim  of  Title  not  Founded  on  Written  In- 
strument.— ^Under  sections  324  and  325  of  the  Code  of  Civil  Pro- 
cedure, a  title  to  land  by  adverse  possession,  under  a  claim  of  title 
not  founded  upon  a  written  instrument,  judgment,  or  decree,  can 
be  acquired  only  to  the  land  actually  occupied,  and  the  land  so 
occupied  is  such  land  as  has  been  protected  by  a  substantial  in- 
dosure,  or  land  which  has  been  usually  cultivated  or  improved. 
(Los  Angeles  Inter-Urban  Bailway  Company  v.  Monti  jo,  15.) 

See  Dedication;  Insurance,  5,  6;  Water  and  Water-Bights,  2,  8. 

AGENCY. 

1.  Agency  to  Sell  Eeal  Estate — Authorization  Must  be  in  Writ- 
INO. — ^In  the  absence  of  subsequent  ratification  an  agreement  in 
writing  purporting  to  be  executed  by  an  agent  for  the  sale  of  real 
property  belonging  to  his  assumed  principal  is  not  binding  on  the 
latter,  unless  authorized  in  writing  by  the  principaL  (Stemler  v. 
Bass,  791.) 

£.    AUTHORTTT    OF    AgENT    TO    MaKB    CONTRACT    OF    SaLB — ^EVIDENCE — 

Batitication — ^Estoppel. — In  an  action  by  a  vendee  to  specifically 
enforce  a  contract  for  the  sale  of  land  executed  by  an  alleged 
agent  of  the  vendor  the  evidence  is  reviewed  and  held  to  show  that 
the  agent  was  not  authorized  to  make  the  contract  sued  on,  or  any 
contract  of  sale  on  behalf  of  the  vendor,  and  that  his  only  authori- 
ty in  addition  to  finding  a  purchaser  was  to  consummate  a  purchase 
by  paying  the  purchase  price  to  a  designated  bank,  in  accordance 
with  instructions  given  to  it,  and  thereupon  accepting  a  deed  depos- 
ited with  the  bank,  and  that  the  principal  had  not  ratified  the 
contract  and  was  not  estopped  to  repudiate  it.  (Id.) 
8.  Agent  Merely  to  Sell  Cannot  Execute  Contract  for  Sale. — 
The  ordinary  authority  of  a  real  estate  agent  deputed  to  sell  real 
estate  is  simply  to  find  a  purchaser,  and  he  has  no  power  to  bind 
his  principal  by  a  contract  of  sale  unless  it  appears  that  it  was 
intended  to  confer  such  additional  authority.  Whether  it  was  so 
intended  or  not  is  to  be  determined  from  the  language  used  regarded 
in  the  light  of  the  surrounding  circumstances.     (Id.) 

(807) 


Digitized  by  VjOOQIC 


808  Appeal. 

AGENCY   (Continued). 

i.  Accounting — ^Findings  as  to  Damages — Judgment. — ^In  an  ac- 
tion against  an  agent  for  an  accounting  and  for  damages  aris- 
ing out  of  several  alleged  transactions,  where  the  findings  show 
the  damages  arising  from  a  particular  transaction  in  the  sum  of 
forty  thousand  doUars,  and  the  amount  of  the  further  damages 
arising  from  the  other  transactions  specifically  alleged,  a  judgment 
rendered  in  favor  of  the  plaintiff  for  the  sum  of  forty  thousand 
dollars,  without  anything  by  which  the  sum  awarded  can  be  made 
riferable  to  any  one  or  more  of  the  particular  transactions  alleged, 
cannot  be  assailed  for  a  failure  to  find  upon  an  issue  of  fact. 
(Great  Western  Gold  Co.  v.  Chambers,  307.) 
5.  Fraudulent  Option  to  Purchase  Taken  bt  Agent — ^Liability 
OP  Agent  for  Excess  over  Actual  Purchase  Price. — Where  an 
agent,  as  the  result  of  a  fraudulent  conspiracy  between  himself  and 
the  vendor,  takes  an  option  to  purchase  certain  property  for  his  prin- 
cipal for  an  amount  in  excess  of  the  actual  selling  price  agreed 
upon  by  him  and  the  vendor,  the  principal,  after  acquiring  knowl- 
edge of  the  facts,  is  not  required  to  rescind,  but  may  execute  the 
option  by  paying  the  vendor  the  full  purchase  price  expressed 
therein,  and  may  hold  the  agent  liable  for  the  difference  between 
the  amount  so  paid  and  the  price  at  which  the  property  was  act9ally 
acquired  by  the  agent.     (Id.) 

APPEAL. 

1.  Argument  upon  Appeal— Points  First  Raised  in  Reply  Brief — 
Waiver. — The  court  is  at  liberty  to  treat  points  for  the  appellant 
not  raised  in*  his  opening  brief,  and  raised  for  the  first  time  in  his 
reply  brief  as  waived,  where  no  good  reason  appears  for  such 
course,  and  it  does  not  appear  that  appellant  would  be  unjustly 
affected  by  the  refusal  of  the  court  to  consider  them.  (Hibemia 
Savings  and  Loan  Society  v.  Famham,  578.) 

2.  Appeal  from  Judgment — ^Want  of  Jurisdiction — ^Dismissal.— An 
appeal  from  a  judgment  taken  more  than  six  months  after  its  entry 
must  be  dismissed  for  want  of  jurisdiction.  (Sequeira  v.  Collins, 
426.) 

8.  Appeal  from  Order  Denying  New  Trial — Complaint  and  Find- 
ings Cannot  be  Considered. — Upon  an  appeal  from  an  order  deny- 
ing the  defendants  a  new  trial  the  appellate  court  cannot  consider 
either  the  sufSciency  of  the  complaint  or  of  the  findings  to  support 
the  judgment.  (Crescent  Feather  Company  v.  United  Upholsterers' 
Union,  Local  No.  28,  433.) 

4.  Dismissal  after  Settlement  of  Controversy — Costs  on  Ap- 
peal.— An  appeal  will  be  dismissed,  if  during  its  pendency  all 
matters  in  dispute  in  the  action  are  settled  by  agreement  between 
the  parties.     The  appellate  court  will  not,  after  such  settlement  of 
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APPEAL   (Continued). 

the  controversj,  retain  and  decide  the  questions  involved  on  the 
appeal  solely  for  the  puri>ose  of  incidentally  determining  who  shall 
pay  the  costs  on  appeal.     (Nelson  v.  Nelson^  204.) 

5.  Criminal  Law — Failurb  to  File  Brief  or  Appear  on  Argu- 
ment.— The  failure  of  the  appellant  in  a  criminal  case  to  file  a 
brief  on  his  appeal  or  to  appear  on  oral  argument  is  sufficient  reason 
for  affirming  the  judgment  and  order  refusing  a  new  trial  appealed 
from.     (People  v.  Albitre,  367.) 

«.  Dismissal  on  Motion— Failure  to  Serve  Adverse  Party — 
Examination  or  Becord. — ^An  appeal  from  a  judgment  will  not  be 
dismissed  in  advance  of  the  hearing  upon  the  merits,  on  the  ground 
that  the  notice  of  appeal  was  not  served  upon  an  adverse  party, 
when  the  determination  of  the  question  whether  the  party  not  served 
was  adverse  or  not  necessitates  an  examination  of  the  record.  The 
'  objection  may  be  urged  at  the  time  of  the  hearing  on  the  merits. 
(Quist  V.  Michael,  365.) 

7.  New  Trial — Trial  on  Agreed  Facts — Jurisdiction — ^Frivolous 
Appeaj^. — The  trial  court  has  jurisdiction  to  entertain  a  motion  for 
a  new  trial  of  a  case  that  was  tried  on  an  agreed  statement  of 
facts  and  a  stipulation  waiving  findings,  and  the  supreme  court  has 
likewise  jurisdiction  of  an  appeal  from  an  order  denying  such 
motion.  Such  an  appeal  will  not  be  dismissed,  on  motion,  and  the 
supreme  court  will  not,  in  advance  of  the  hearing  on  the  merits, 
examine  the  record  to  determine  whether  or  not  it  is  frivolous.  If 
it  appears  to  be  frivolous  at  such  hearing,  the  respondent's  right 
will  be  adequately  protected  by  the  imposition  of  a  penalty.     (Id.) 

8.  Order  Eepusing  New  Trial — Questions  Reviewable  ok  Ap- 
peal.— Upon  an  appeal  from  an  order  denying  a  new  trial,  the 
appellate  court  is  limited  in  its  review  of  the  action  of  the  trial 
eourt  to  the  grounds  upon  which  such  a  motion  may  be  based,  and 
upon  which  the  new  trial  was  asked.  Questions  relating  to  the 
sufficiency  of  the  complaint,  rulings  upon  demurrers,  and  the  suffi- 
ciency of  the  findings  to  support  the  judgment,  cannot  be  consid- 
ered on  such  an  appeal.  (Great  Western  Gold  Company  t.  Cham- 
bers, 307.) 

9.  Faiujre  to  Find— Decision  Against  Law — Grounds  of  Motion 
FOR  New  Trial* — The  failure  of  the  trial  court  to  make  a  finding 
of  fact  upon  a  material  issue  renders  the  decision  one  against 
law,  and  error  in  overruling  a  motion  for  a  new  trial  made  on 
that  ground  may  be  reviewed  on  appeal  from  the  order.  But  in 
the  absence  of  anything  in  the  record  to  show  that  the  motion  for 
new  trial  was  made  on  such  ground,  it  cannot  on  appeal  be  pre- 
flumed  that  it  was.     (Id.) 
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APPEAL    (Continued). 

10.  NonoB  ov  Intention — ^Bsooed  on  Appeal. — ^It  is  not  essential  that 
the  notice  of  intention  to  move  for  a  new  trial  should  be  incor- 
porated in  the  statement  or  bill  of  exceptions,  but  for  purposes  of 
review  on  appeal,  it  is  essential  that  it  should  appear  by  the  record 
that  the  ground  for  a  new  trial  presented  on  appeal  was  presented 
hj  the  motion  in 'the  trial  court.  The  record  being  otherwise  silent 
upon  the  matter,  this  may  be  made  to  appear  bj  proper  specifica- 
tion of  error  in  the  statement  or  bill  of  exceptions;  but  the  mers 
general  specifications  that  the  court  erred  in  rendering  judgment 
as  it  did  are  not  sufficient  to  constitute  such  a  showing.     (Id.) 

IL  New  Trial— Adviesb  Pakty  Served  with  Notices  of  Intention 
— Death  Pending  Motions — ^Appeals  pbom  Obdebs — Sebvicb  om 
NoncE. — ^An  adverse  party,  to  whom  the  notices  of  intention  of 
various  parties  separately  moving  for  a  new  trial  were  addressed, 
and  who  was  served  therewith,  became  a  party  to  each  proceeding 
on  motion  for  a  new  trial,  and  did  not  cease  to  be  a  party  thereto 
by  reason  of  his  death  after  such  service,  before  the  motions  were 
heard;  and  upon  appeal  from  each  of  the  orders  denying  such 
motions  his  representative  must  be  served  with  the  notice  of  appeal 
(Bell  Y.  San  Francisco  Savings  Union,  64.) 

12.  Repeesentative  not  Appointed— Loss  of  Appeals — Obdebs  not 
BsviiSSiBLE. — ^If  a  representative  of  the  estate  of  such  adverse  party 
has  not  been  appointed,  and  cannot  be  appointed  in  time  for  appeal, 
the  appeals  are  lost,  and  the  orders  cannot  be  reversed,  and  if  not 
dismissed  must  be  affirmed.     (Id.) 

18.  Sebvice  xtpon  Attobney  of  Adyebsx  Pabtt — ^Teemination  ov 
Authoritt. — ^The  death  of  the  adverse  party  operated  as  a  termi- 
nation of  the  authority  of  his  attorney,  and  the  service  of  notices 
of  appeal  upon  him  was  ineffective.     (Id.) 

14.  Note  Signed  bt  Advebsb  Pabty — ^Motion  by  Secured  Cbkditob 
TO  Dismiss  Appeals  Based  on  Beoobd  —  Failubx  to  Present 
Claim  not  Considebed. — Where  the  adverse  party  was  the  maker 
of  a  note  to  a  secured  corporation  which  moved  to  dismiss  appeals 
for  failure  to  serve  the  adverse  party  with  notice  thereof,  the  mo- 
tion must  be  determined  only  by  what  appears  in  the  record  upon 
appeal;  and  a  showing  that  the  creditor  secured  had  not  presented 
a  claim  against  the  estate  of  the  adverse  party  cannot  be  considered. 
(Id.) 

16.    VOLUNTABT   APPEABANCE  OF   EXECXJTOB   OF   ADVEBSB  PABTT— LaPSE 

of  Time  fob  Appeal — ^Jubisdiction  not  Confebbed. — The  volun- 
tary appearance  of  the  executor  of  the  adverse  party,  after  the  lapse 
of  the  time  for  appeal  from  the  orders  den3ring  a  new  trial,  cannot 
confer  jurisdiction  to  determine  such  appeals  upon  the  meritai 
(Id.) 
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APPEAL    (Continued). 

1^  Appeals  Bstainsd  pok  Modifioation  op  Judomint  BsNBnnNG 
Appbllants  and  Advebss  Pabtt. — Though  no  modification  of  the 
judgment  can  be  allowed  to  the  detriment  of  the  estate  of  the 
adverse  part/,  the  appeals  wiU  be  retained  for  modification  of  the 
judgment  in  favor  of  the  creditor  secured  in  respect  of  excessive 
interest  allowed,  which  wiU  benefit  and  not  injure  the  estate  of  the 
adverse  party,  and  will  also  benefit  the  appellants  in  the  matter 
of  an  accounting  between  estates  represented  hj  them,  which  are 
included  in  the  security  held  by  such  creditor.     (Id.) 

Bee  Certiorari;  Estates  of  Deceased  Persons,  2-4,  18,  22-24;  Evi- 
dence, 5;  Findings;  Mortgage,  6;  Negligence,  16;  New  Trial, 
6,  6,  9;  Partition,  If  3-5;  Practice,  2;  Schools,  8;  Specific  Per- 
formance, 7;  Wills,  14. 

ASSAULT.    See  Criminal  Law,  3-6;  Trespass,  1-7. 

ASSIGNMENT.    See  Specific  Performance,  8,  9. 

ATTACHMENT.     See  Corporations,  7. 

ATTOBNET  AND  CLIENT. 

Attobnet  and  Cubnt— Good  Faith  m  Tbansaotions  Between. — In  all 
dealings  with  his  client  the  highest  .degree  of  fairness  and  good 
faith  is  required  of  an  attorney,  and  the  courts  view  all  such  trans- 
actions with  suspicion  and  examine  them  with  the  utmost  scrutiny, 
and  if  they  present  even  a  suggestion  of  unfair  dealing,  the  burden 
of  proof  is  on  the  attorney  to  show  the  honesty  and  good  faith 
of  the  transaction  and  that  it  v^as  entered  into  by  his  client  freely 
and  voluntarily.  Tested  by  this  rule,  it  is  held  that  the  evidence 
was  snfScient  to  warrant  the  trial  court  in  concluding  that  the 
honesty  and  good  faith  of  the  transaction  involved  herein  had  been 
shown,  and  that  it  had  been  entered  into  by  the  defendants  freely 
and  voluntarily.     (U.  S.  Oil  and  Land  Company  y.  Bell,  781.) 

See  Appeal,  13. 

BELL  OF  EXCEPTIONa 

1.  INCOBREOT  Engbossment — ^Betusal  TO  Cebtity. — ^A  trial  judge  is 
justified  in  refusing  to  sign  and  certify  an  engrossed  bill  of 
exceptions  if  it  fails  to  truly  and  fully  set  forth  the  matters 
directed  to  be  inserted  therein  on  the  settlement  thereof  or  to  cor- 
rectly exhibit  the  proceedings  which  the  bill  purports  to  introduce 
into  the  record  on  appeaL    (Galvin  v.  Hunt,  103.) 

2.  Excusablb  Omission  in  Engbossment— Papebs  in  Possession 
OF  Advebse  Pabtt — ^Extension  or  Time  fob  Engrossment. — A 
trial  judge  would  not  be  justified  in  refusing  to  sign  and  certify 
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an  en^ossed  bill  of  exceptions  solelj  because  it  failed  to  set  <ml 
certain  documents  which  were  ordered  to  be  inserted  on  the  settle- 
ment of  the  bill,  when  the  failure  was  due  to  the  facts  that  the 
originals  of  such  documents  had  been  lost  and  the  onlj  existing 
copies  thereof  were  in  the  possession  of  the  adyerse  partj,  who 
refused  to  permit  them  to  be  used  for  insertion  in  the  bilL  Under 
such  circumstances  the  judge  should  require  the  adverse  partj  to 
produce  the  copies  and  grant  further  time  for  their  insertion  ia 
the  engrossed  bilL     (Id.) 

See  New  Trial,  7-9,  13. 
BONDS.    See  Counties,  3,  6;  Municipal  Corporations,  1-7;  Schools^  6-8. 

BOUNDABIEa 

1.  Boundary  Lini  of  City  Lots— Uncketain  Position — Aobebd  liiNi 
CoNFiBKED  BY  OCCUPATION — Tbui  Line  IN  Law. — ^When  adjoining 
owners  of  citj  lots,  being  uncertain  of  the  true  position  of  the 
boundary  line  between  them,  agree  upon  its  true  location,  mark  it 
upon  the  ground,  build  up  to  it,  and  occupy  on  each  side  of  it  for 
more  than  thirty  years,  under  such  circumstances  that  substantial 
loss  would  be  caused  by  a  change  of  its  position,  such  line  becomes, 
in  law,  the  true  line  called  for  by  the  respectiTO  descriptions  of  the 
lots,  regardless  of  the  accuracy  of  the  agreed  location,  as  it  may 
appear  by  subsequent  measurements.     (Toung  t.  Blakeman,  477.) 

2.  Object  of  Rule — Repose  Against  Strife — Rule  Binding  upon 
Successors* — The  object  of  the  rule  confirming  occupation  accord- 
ing to  an  agreed  line,  for  a  i)eriod  up  to  or  beyond  the  statute  of 
limitations,  is  to  secure  repose  against  strife,  and  make  titles  per- 
manent; and  the  rule  not  only  binds  the  parties,  but  also  their 
successors  by  subsequent  deeds.     (Id.) 

8.  Oral  Agreement  for  Division  Line  —  Statute  of  Frauds 
— ^Division  Line  Attached  to  Deeds  —  Title  to  Excess. — 
An  oral  agreement  upon  a  division  line,  which  is  established  by 
actual  occupation  of  the  parties  for  the  requisite  period  is  not 
within  the  statute  of  frauds.  Title  is  not  thereby  transferred;  but 
the  division  line,  when  established,  attaches  itself  to  the  deeds  of 
the  respective  parties,  and  simply  defines  the  lands  described  Ir 
each  deed,  and  if  more  land  is  given  to  one  than  the  calls  of  his 
deed  actually  require,  he  holds  the  excess  by  the  same  tenure  that 
he  holds  the  main  body  of  his  lands.     (Id.) 

4.  Lots  Occupied  by  Buildings  for  Statxttory  Period— Lease  ow 
Large  Lot  with  Option  to  Purchase — ^Presumption — ^Estoppel. — 
Where  the  adjoining  lots  were  occupied  by  buildings  for  the  statu- 
tory period,  the  grantee  of  the  lot  containing  the  excess  is  pre- 
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Bumed  to  take  up  to  the  agreed  line,  and  the  grantor  is  estopped 
from  withholding  from  the  grantee  possession  up  to  the  agreed 
line;  and  a  subsequent  conveyance  from  his  heirs  to  the  appellant 
for  the  excess  carried  no  title,  unless  the  purchaser  is  estopped  from 
claiming  the  contrary.     (Id.) 

5.  Equitable  Estoppel  or  Pubchaseb  —  Pleading  —  Evidencx  m 
Reply  to  Answer. — Where  the  plaintiff  relied  upon  an  equitable 
estoppel  of  the  purchaser  to  claim  up  to  the  agreed  line,  pleaded 
in  the  answer,  he  was  entitled  to  olTer  evidence  in  replj  to  the 
answer  without  being  called  upon  to  plead  such  equitable  estoppel 
(Id.) 

0.  Equitable  Estoppel,  not  Proved — ^Deed  under  Option  Attached 
TO  Agreed  Boundary — Settlement  with  Dipterent  Possession. — 
Where  the  grantor  of  the  option  to  purchase  held  hj  his  building 
np  to  the  agreed  boimdarj  the  purchaser  under  the  option  took  title 
vp  to  that  line,  as  attaching  to  his  deed,  without  reference  to  its 
description;  and  a  mere  agreement  bj  the  holder  of  the  option  to 
sell  a  smaUer  strip  on  the  other  side  of  the  lot  to  an  adverse 
possessor  thereof,  against  whom  the  grantor  of  the  option  laid  no 
elaim,  the  price  of  which  was  merely  fixed  as  the  estimated  cost  of 
a  suit  to  quiet  the  title  of  the  adverse  possessor,  did  not  prove 
an  equitable  estoppel  of  the  purchaser,  as  grantee,  to  take  title  to 
the  agreed  lines,  he  not  having  been  put  hj  the  grantor  or  his 
heirs  to  anj  election  as  to  that  matter.     [Beatty,  G.  J.,  dissenting.] 

(Id.) 

Bee  Deed. 

BRIDGES.    See  (bounties,  3. 

CERTIORARI. 
I 

1.  Writ  op  Review — Order  Directing  Payment  to  Receiver  o»  In- 
solvent Bank — Final  Adjudication-^-Bemedy  by  Appeal. — A 
writ  of  review  will  not  lie  to  annul  an  order  directing  the  payment 
of  money  by  the  plaintiff  to  a  receiver  of  an  insolvent  bank,  not- 
withstanding the  claims  of  third  parties  to  part  of  the  funds  who 
had  been  allowed  to  intervene,  where  the  order,  however  erroneous, 
was  in  effect  a  final  adjudication  of  the  rights  of  all  parties,  an 
appeal  from  which  will  afford  the  petitioner  for  the  writ  an  ade- 
quate remedy.  (Anglo-Californian  Bank,  Limited,  ▼•  Superior 
Court,  753.) 

2.  Appealable  Order  in  Excess  or  Jurisdiction. — An  appealable 
order,  even  if  in  excess  of  jurisdiction  cannot  be  reviewed  in 
certiorari  proceedings.     (Id.) 

CHURCH.     See  Statute  of  Limitations,  3,  4. 
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CLAIM  AND  DELIVEBY.     Bee  Pledge,  2. 

COLLATERAL  INHERITANCE  TAX.  See  Estates  of  Deceased  Per- 
sons,  6-17. 

COMMUNITY  PROPERTY.  See  Estates  of  Deceased  Persons,  9-13;. 
Husband  and  Wife,  2-7,  12-19. 

CONSTITUTIONAL  Law,  3,  5;  Counties,  6;  Criminal  Law,  3;  Estote*- 
of  Deceased  Persons,  12,  15;  Holidays;  Insstne  Persons,  5,  6;. 
Police  Court;  Taxation,  11-17. 

CONTRACTS. 

1.  Contracts  with  Railroad  Company — ^Violation  or  Pubuo  Poi#- 
ICY. — Contracts  by  a  railroad  company  with  individuals  to  preclude- 
itself  from  establishing  or  locating  depots  and  stations  on  it,  at  any 
other  than  certain  localities,  or  within  certain  prescribed  limits,  and 
contracts  with  individuals  or  officers  or  agents  assuming  to  hars 
influence  with  the  railroad  company,  agreeing  for  a  consideration' 
to  secure  the  location  of  stations  or  depots  in  a  particular  locality, 
or  secure  the  building  of  its  road  by  a  particular  route,  are  void,, 
as  being  in  violation  of  public  policy.     (McCowen  ▼.  Pew,  735.) 

2.  Valid  Contracts — Other  Routes  ob  Stations  not  Excluded— 
Inducement  toR  Particular  Route. — A  railroad  company  has  the 
right  to  select  any  particular  route  for  the  location  of  its  road; 
and  contracts,  where  the  consideration  moves  directly  from  the 
individual  to  the  railroad  company  as  an  inducement  to  the  eon- 
storuction  of  its  line  between  certain  points,  and  contracts  for  the 
establishment  of  depots  or  stations  at  particular  points  on  the  ronts 
selected,  where  there  is  no  provision  or  stipulation  that  the  route- 
selected,  or  depot,  or  station  to  be  established,  is  to  be  located  or 
established  to  the  exclusion  of  other  routes  and  locations,  are  valid,, 
and  enforceable.     (Id.) 

8.   Speciho    Perforhanob  —  Contract    with    Owners    or    Tucbeb- 
Lands. — Specific  performance  may  be  decreed  of  a  contract  by  the- 
owners  of  timber-lands  along  one  of  four  routes  contemplated  by 
a  railroad  company  for  the  construction  of  its  proposed  railroad 
conferring  upon  it  an  option  to  purchase  their  timber-lands  at  their' 
fair  cash  value,  as  an  inducement  to  locate  its  road  over  a  particu- 
lar proposed  route,  which  would  benefit  their  other  lands  and  also- 
would  benefit  the  railroad  company  in  the  matter  of  freight,  in  the 
absence  of  any  showing  that  the  route  selected  was  injurious  to 
the  public.     (Id.) 

4.  Presumption  in  Taygbl  of  Yalidity  o»  Contract  —  Erbc»  of 
Court. — It  was  error  for  the  court  to  hold  that  such  contract  for 
the   sale  of  timber-lands  to   secure   the  location   of  a   particular- 
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route  was  void  pet  se,  as  against  public  i>olic7.  A  contract  should 
not  be  declared  in  eontravention  of  public  policj,  unless  it  affirma- 
tivelj  appears  to  be  so.  Public  policj  supi>orts  contracts  made  in 
inducement  to  the  building  of  a  railroad,  between  certain  points, 
in  the  absence  of  a  showing  that  they  were  made  in  disregard  of 
the  public  convenience,  and  in  violation  of  the  clear  wants  and  neces- 
sities  of  the  people.     (Id.) 

5.  Action  to  Rescind  Purchase  of  Machine— Written  CJontract — 
Express  Warranty — Evidence — Oral  Representation  and  Im- 
puxD  Warranties  Inadmissible. — In  an  action  to  rescind  a  writ- 
ten contract  for  the  purchase  of  a  machine  containing  an  express 
warranty,  all  oral  representations  and  implied  warranties  are  merged 
in  the  written  contract,  and  evidence  thereof  is  inadmissible  to  vary 
its  terms.  (Kullman,  Salz  &  Ck>.  ▼.  Sugar  Apparatus  Manufactur- 
ing Company,  725.) 

0.  Express  Allowance  or  Time  to  Experiment. — The  fact  that  by^ 
the  terms  of  the  written  contract  time  was  allowed  for  experiment 
with  the  machine,  and  that,  in  case  it  was  returned,  the  advance 
payment  was  to  be  retained  in  consideration  of  the  return  of  a 
second-hand  machine,  negatives  the  idea  that  there  was  any  other 
warranty  than  that  expressed  in  the  written  contract.     (Id.) 

7.  Use  or  Trade  Name  in  Contract. — The  mere  use  of  a  trade^ 
name  in  the  written  contract  cannot  carry  with  it  implied  war- 
ranties not  expressed  in  the  contract.     (Id.) 

8.  Code  Warranties  not  Pleaded  or  Proved.— €ode  warranties  con- 
tained in  sections  1767,  1769,  and  1776,  of  the  Civil  Code,  which, 
were  not  pleaded  or  proved  cannot  be  relied  upon  by  the  plaintiff. 
(Id.) 

9.  Breach  op  Express  Warranty — Support  or  Finding — Contlict— 
Rescission  Justified — Error  in  Evidence  not  Prejudicial. — 
Where  a  breach  of  the  express  warranty  was  pleaded  as  a  ground 
of  rescission  of  the  contract,  and  a  finding  of  such  breach  was^ 
supported  by  the  evidence  for  the  plaintiff,  notwithstanding  con- 
flicting evidence  for  defendant  to  the  contrary,  such  finding  and 
proof  justified  the  judgment  rescinding  the  contract,  and  the  error 
in  receiving  inadmissible  proof  of  oral  representations  and  implied 
warranties  was  not  prejudicial,  and  will  not  necessitate  a  new  triaL 
(Id.) 

10.  Action  upon  Contract  to  Purchase  Stock — Independent  Agree- 
ment— Evidence — Variance  not  Shown. — In  an  action  upon  an 
alleged  contract  to  purchase  fifty  shares  of  stock  in  a  corporation 
at  sixty  dollars  per  share,  in  case  of  any  default  in  the  payment  of 
an  annual  dividend  of  not  less  than  three  and  one  half  per  cent  on 
each  of  said  shares,  at  that  price,  it  being  alleged  that  no  dividends 
were  paid,  where  the  contract  offered  in  evidence  to  prove  the  cause 
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of  action  alleged,  contained  an  independent  agreement  to  make  good 
each  annual  dividend,  in  event  of  non-pajment  thereof  at  the 
rate  of  three  and  a  half  per  cent  upon  plaintiff's  investment,  it 
does  not  establish  anj  variance.     (Marinovich  ▼•  Elilbum,  638.) 

IL  Want  of  Consideration  of  Contract  of  Pubchase — ^Perfobmangx 
OF  Plaintiff's  Obligation^ — Where  plaintiff  had  onlj  paid  seven 
hundred  and  fif tj  dollars  on  account  of  the  purchase  of  fif tj  shares 
of  stock  at  a  price  of  three  thousand  dollars,  and  the  contract  was 
made  by  defendant  to  repurchase  the  stock,  to  induce  the  defendant 
to  perform  his  obligation  to  pay  up  his  subscription  to  the  stock, 
neither  the  existence  of  that  duty,  nor  the  performance  of  it  by  the 
plaintiff  would  constitute  any  consideration  for  the  contract  by 
defendant  to  purchase  the  stock.      (Id.) 

12.  CoNTBACT  Induce)  bt  Pbaud— Evidkncb — Question  f<»  Jubt. — 
Where  there  was  some  evidence  tending  to  show  that  the  contract 
by  the  plaintiff  to  buy  the  stock  was  induced  by  defendant's  fraud, 
and  the  evidence  was  conflicting  as  to  whether  the  fraud  was  con- 
nected with  defendant's  agreement  to  buy  the  stock,  the  court  should 
have  left  the  question  to  the  jury  under  proper  instructions.     (Id.) 

13.  Ebbonbous  Instbuctions — Fbaud  Beabino  on  Consideration.^ 
After  the  court  had  properly  instructed  the  jury  as  to  the  insuffi- 
ciency of  plaintiff's  obligation  to  pay  up  his  subscription  to  stock 
as  a  consideration,  it  was  erroneous  to  instruct  them,  in  effect,  that 
the  mere  existence  of  the  fact,  if  found  by  them,  that  plaintiff 
was  induced  to  buy  the  stock  from  the  company  solely  by  the 
fraud  of  the  defendant,  constituted  a  sufficient  consideration  for 
defendant's  subsequent  contract  to  buy  the  stock,  without  providing 
for  any  finding  as  to  the  connection  of  the  fraud  with  such  contract. 
(Id.) 

14.  Building  Contbact — Cebtificatb  of  Satisfactobt  Wobk. — ^Where 
work  is  to  be  done  to  the  satisfaction  of  a  person,  evidenced  by  a  cer- 
tificate to  that  effect,  the  production  of  such  a  certificate  is  a  condi- 
tion precedent  to  a  right  of  action  upon  the  contract.  (Coplew  y. 
Durand,  278.) 

15.  Abchitect's  Cebtipicate  When  Excused. — ^Where  a  building  con- 
tract provides  that  the  work  is  to  be  done  to  the  satisfaction  of 
the  owner  and  his  architect,  and  evidenced  by  the  certificate  of 
the  latter,  and  the  work  is  completed  to  their  satisfaction,  and 
thereafter  the  architect  without  warrant  refuses  to  iss^e  his  certifi- 
cate for  the  final  payment,  his  refusal  under  such  circumstances 
is  unreasonable,  and  the  necessity  for  the  production  of  the  certifi- 
cate ic  dispensed  with.     (Id.) 

16.  Finding  as  to  Satisfactoby  Completion  of  Wobk. — ^In  an  action 
by  the  contractor  to  recover  the  contract  price,  a  direct  finding  that 
the  work  was  done  to  the  satisfaction  of  the  architect,  impliedly 
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but  positively  negatives  the  contention  that  the  architect  was,  dur- 
ing the  progress  of  the  work,  insisting  that  it  was  imperfect  and 
incomplete.      (Id.) 

17.  Action  by  Contractor — Count  fob  Labor  Done  and  Materials 
Furnished — Support  op  Finding  and  Judgment. — In  an  action  by 
a  contractor  to  recover  upon  a  first  count  for  labor  done  and  mate- 
rials furnished  by  plaintiff's  assignor  in  constructing  and  laying 
pipe-lines  and  building  concrete  boxes  for  defendant,  held  that 
there  is  sufficient  evidence  to  support  a  finding  for  plaintiff  on  that 
count,  notwithstanding  conflicting  evidence  to  the  contrary,  and  the 
judgment  rendered  thereupon  will  be  affirmed.  (Davisson  v.  East 
Whittier  Land  and  Water  Company,  81.) 

18.  Second  Count  fob  Extra  Work — Provision  for  Arbitration — 
Condition  Precedent. — In  respect. of  a  second  count  in  the  com- 
plaint for  extra  work,  where  the  contract  contains  a  provision  that 
"should  any  dispute  arise  respecting  the  true  value  of  the  extra 
work  done,  .  .  .  the  same  shall  be  valued  by  two  competent  persons, 
one  employed  by  the  owner,  and  the  other  by  the  contractor,  and  in 
case  they  cannot  agree,  these  two  to  have  power  to  name  an  umpire, 
whose  decision  shall  be  binding  on  all  parties,"  such  arbitration, 
or  an  unsuccessful  attempt  to  secure  the  same,  is  a  condition 
precedent,  without  which  the  count  for  extra  work  and  a  judgment 
thereupon  cannot  be  sustained.     (Id.) 

See   Corporations,   1,    10;    Husband   and   Wife,   2-7;    Insurance; 
Interest;   Specific  Performance;   Vendor  and  Vendee. 

CORPOEATIONS. 

1.  Agreement  to  Divide  Entire  Capital  Stock  is  Void. — An  agree- 
ment upon  the  part  of  a  corporation  to  divide  its  whole  capital 
stock  amongst  its  stockholders,  is  directly  violative  of  the  prohibi- 
tions of  section  309  of  the  Code  of  Civil  Procedure,  and  is  null  and 
void.  The  capital  stock  referred  to  in  that  section  is  the  actual 
property  of  the  corporation  contributed  by  the  shareholders.  (Tap- 
scott  ▼.  Mexican  Colorado  Biver  Land  Company,  664.) 

2.  Sale  op  Entire  Property — Division  op  Proceeds  among  Stock- 
holders.— If  a  corporation,  upon  the  sale  of  its  entire  property, 
divides  the  proceeds  proportionately  amongst  some  of  its  stock- 
holders, the  remedy  of  a  stockholder  who  has  not  shared  in  the 
distribution  is  to  compel  the  restoration  of  the  funds  thus  illegally 
distributed.  He  cannot  maintain  an  action  against  the  corporation 
for  a  proportionate  amount  of  such  proceeds.     (Id.) 

3.  Foreign  Corporation  is  Person  within  Meaning  op  Fourteenth 
Amendment. — A  corporation,  although  organized  under  the  laws 
of  another  state,  is  a  "person"  within  the  meaning  of  the  four- 

CLIII  Cal.— 62 


Digitized  by  VjOOQIC 


818  COBPOBATIONS. 


OOBPOBATIONS  (Oontiiiued). 

teenth  amendment  of  the  eonstitntion  of  the  United  States,  provid* 
ing  that  no  state  shall  deprive  anj  person  of  propert7  without  dne 
process  of  law,  ner  deny  anj  person  within  its  jurisdiction  the  equal 
protection  of  the  laws.  (American  De  Forest  Wireless  Telegraph 
Ck)mpan7  ▼.  Superior  Court,  533.) 

4.  Statutb  Cubtahing  Bight  to  Maintain  oe  Defend  Actions — 
CONSTEUCTiON. — A  Statute  which  purports  to  eurtail  the  privilege 
of  foreign  corporations  to  maintain  or  defend  actions  in  this  state, 
and  to  impose  conditions  upon  compliance  with  which  alone  they 
may  be  permitted  to  do  so,  will  not  be  construed  to  extend  beyond 
the  plain  meaning  of  its  terms  considered  in  connection  with  its 
object  and  purposes.     (Id.) 

5.  Statute  Peohibitino  Maintenanob  or  Action — ^Rioht  to  Defend 
NOT  Affected — Failuee  to  File  Copy  of  Articles  of  Incobfoea- 
TiON — Constitutional  Law. — Section  410  of  the  Civil  Code,  pro- 
viding that  no  foreign  corporation  doing  business  in  this  state, 
which  fails  to  file  copies  of  its  articles  of  incorporation  with  the 
secretary  of  state,  and  with  the  county  clerk  of  the  county  where 
its  principal  place  of  business  is  located  and  where  it  owns  prop- 
erty, as  required  by  section  408  of  such  code,  "can  maintain  any 
suit  or  action  in  any  of  the  courts  of  this  state  until  it  has  com- 
plied with  said  section,"  does  not  forbid  a  foreign  corporation 
which  has  failed  to  comply  with  such  provisions  from  defending 
an  action  brought  against  it  in  the  courts  of  this  state.  Notwith- 
standing the  provisions  of  those  sections,  to  prevent  such  a  foreign 
corporation  from  defending  any  action  brought  against  it,  would 
be  to  deny  it  the  equal  protection  of  the  laws  and  to  deprive  it 
of  its  property  without  due  process  of  law.     (Id.) 

6.  Failuee  to  Designate  Person  fob  Seevice  of  Peocsss. — ^Where  it 
appears  from  the  record  that  a  judgment  against  a  foreign  cor- 
poration was  rendered  upon  its  default  after  striking  out  its  answer, 
solely  for  the  reason  that  it  had  failed  to  file  certified  copies  of  its 
articles  of  incorporation  as  required  by  sections  408  and  410  of 
the  Civil  Code,  the  action  of  the  court  cannot  be  sustained  by  reason 
of  the  provisions  of  sections  405  and  406  of  that  Code,  which 
purport  to  declare  that  a  foreign  corporation  doing  business  in 
this  state,  which  neglects  to  file  in  the  office  of  the  secretary  of 
state  a  designation  of  some  person  residing  within  the  state  upon 
whona  process  may  be  served,  cannot  maintain  or  defend  any  action 
or  proceeding  in  the  state  courts  until  it  has  filed  such  designa- 
tion.    (Id.) 

7.  Action  Against  Stockholdee — Attachment  of  Real  Estate — 
Sale  undee  Execution — Teansfee  bt  Defendant — Substitution 
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KOT  PEBMI88IBLB. — ^In  an  action  to  enforce  the  liability  of  a 
stockholder,  npon  a  contract  by  the  corporation  with  plaintiff, 
in  which  real  estate  belonging  to  the  defendant  was  attached  and 
Bold  under  execution  upon  a  money  judgment  against  defendant, 
a  transfer  by  the  defendant  of  the  attached  real  estate  pending 
suit,  is  not  such  a  transfer  of  an  interest  in  the  action,  as  to  entitle 
the  transferee  to  be  substituted  as  party  defendant  under  section 
885  of  the  Code  of  Civil  Procedure,  regardless  of  the  fact  whether 
the  service  of  the  sununons  upon  the  original  defendant  was  per- 
sonal, or  by  publication.     (Anderson  v.  Bchloesser,  219.) 

8.  Subject  of  Action  Determined  by  Complaint — No  Right  to 
Judgment  Against  Tbanstekee — Subject  Not  Ajtected  by  Attaoh- 
ment« — The  subject  of  the  action  is  determined  from  the  complaint, 
which  shows  only  a  right  of  action  against  the  original  defendant, 
as  a  stockholder,  and  no  right  to  any  judgment  against  a  transferee 
of  her  property.  The  subject  of  the  action  is  unaffected  by  the 
levy  of  an  attachment,  the  effect  of  which  is  merely  to  create  a 
lien  as  security  for  any  judgment  that  might  be  recovered  against 
the  defendant.     (Id.) 

9.  Effect  of  Death  of  Non-Besident  Defendant — Teansferee  Not 
A  Eepeesentative — Judgment  Payable  in  Course  of  Administra- 
tion.—  The  death  of  the  original  non-resident  defendant,  after 
her  transfer  to  defendant  pending  suit,  could  not  confer  upon  him 
any  right  to  substitution  as  her  representative.  But  if  there  should 
be  administration  of  her  estate  in  this  state,  a  claim  of  the  demand 
here  sued  upon  could  be  presented  to  her  executor  or  administrator, 
and  be  made  the  basis  of  a  judgment  payable  in  due  course  of 
administration,  in  this  action,  under  section  1512  of  the  Code  of 
Civil  Procedure.     (Id.) 

10.  Sale  for  Stock— Offer  and  Acceptance— Unauthorizbd  In- 
dorsement ON  Certificate  of  Non-Assessabujty. — ^Where  an 
offer  is  made  to  a  corporation  to  sell  it  certain  property  for  a 
certain  number  of  shares  of  its  "fully  paid  and  non-assessable  stock," 
a  counter  offer  made  by  the  corporation  to  buy  the  property  and 
pay  therefor  in  "fully  paid  stock,"  nothing  being  said  about  its 
non-assessability,  and  its  acceptance  by  the  seller,  deteruiines  the 
contractual  rights  of  the  parties;  and  the  unauthorized  indorsement 
of  the  words  "non-assessable"  on  the  certificates  of  stock  issued  in 
payment  for  the  property,  has  no  effect  in  determining  the  rights 
of  the  original  parties  to  the  contract.  (Campbell  v.  Santa  Maria 
Oil  and  Qas  Company,  282.) 

11.  Assessment — ^Director  Estopped  to  Question  Validitt. — A 
director  of  a  corporation,  who  voted  affirmatively  for  the  adoption 
of  a  resolution  levying  an  assessment  on  the  corporate  stock,  is 
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estopped    from    questioning    its   legality.      And   such     estoppel     is 
equally  effective  against  his  assignee.     (Id.) 

See  Taxation,  11-17. 

COSTS. 

Cost-Bill — Impeopeb  Costs — Moton  to  Retax — Execution  Weono- 
ruLLY  IssuED^lNVOLUNTAKY  PAYMENT. — Where,  pending  a  motion 
to  retax  costs  improperly  included  in  the  cost-bill,  an  execu- 
tion was  wrongfully  issued  and  the  improper  costs  collected  there- 
under, the  payment  of  such  costs  was  not  a  voluntary  payment, 
though  there  was  no  seizure  of  property  of  the  defendant  making 
the  payment;  and  the  entry  of  the  costs  in  the  judgment,  and 
execution  thereof  being  without  authority,  the  court  erred  in  refus- 
ing to  recall  the  execution  and  in  refusing  to  tax  the  costs.  (Kaiser 
V.  Barron,  474.) 

See  Appeal,  4. 

COUNTIES. 

1.  County  Indebtedness — ^Legislative  Control — ^Boad  and  High- 
ways Outside  of  Munictpalities — Becourse  to  General  Fund. — 
It  is  within  the  power  of  the  legislature  to  authorize  recourse  by  a 
county  to  its  general  fund,  consisting  almost  entirely  of  taxes  col- 
lected from  all  parts  of  the  county,  for  work  on  its  public  roads  and 
highways  lying  outside  of  the  limits  of  municipalities  within  the 
county.  Instances  of  the  exercise  of  such  power  may  be  found  in 
sections  2643,  2647  and  2716,  of  the  Political  Code.  (Johnson  ▼. 
Williams,  368.) 

2.  Double  Taxation. — There  is  no  double  taxation  caused  by  such  an 
expenditure  to  the  owners  of  property  within  a  municipality.    (Id.) 

8.  Bonded  Indebtedness  op  County  —  Construction  or  Boads, 
Bridges,  and  Highways. — Under  section  4088  of  the  Political  Code, 
enacted  March  18,  1907  (Stats.  1907,  p.  382),  authorizing  any 
county  to  incur  a  bonded  indebtedness  for  any  purpose,  for  which 
the  board  of  supervisors  are  herein  authorized  to  expend  the  funds 
of  said  county,  "or  for  the  purpose  of  building  or  constructing 
roads,  bridges  or  highways,"  a  county  may  issue  its  bonds,  payable 
by  means  of  a  tax  levied  on  all  the  property  of  the  county,  including 
that  within  municipalities,  for  the  purpose  of  building  or  con- 
structing roads,  bridges,  or  highways;  and  it  is  immaterial  that 
there  has  been  no  modification  or  repeal  of  section  2  of  the  High- 
way Act  of  February  28,  1883,  which  simply  prohibits  the  inclusion 
of  a  municipality  within  a  road  district  of  the  county,  or  the  col- 
lection  therein   of   the  county  road   poll-tax,   or  the   property  tax 
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for   county   highway   purposes   levied   annually   by  the   board    of 
supervisors,     (Id.) 

4.  Eepaibino  Bridges — General  Fund  Available  For. — Under  section 
2712  of  the  Political  Code,  the  board  of  supervisors  of  a  county 
are  authorized  to  expend  money  in  the  general  fund  of  the  county, 
collected  from  ail  parts  of  the  county  including  municipalities,  for 
repairing  bridges,  under  the  circumstances  and  in  the  manner  pro- 
vided by  that  section;  and  may  issue  the  bonds  of  the  county  for 
the  purpose  of  making  such  repairs,  in  pursuance  of  the  'authoriza- 
tion contained  in  section  4088  of  that  code,  to  the  effect  that  a 
bonded  indebtedness  may  be  incurred  "for  any  purpose  for  which 
the  board  of  supervisors  are  authorized  to  ^expend  the  funds  of  said 
county.*'     (Id.) 

6.  Determination  op  Supervisors  for  Resort  to  General  Fund. — 
Where  the  proceedings  for  the  issuance  of  county  bonds  for  repair- 
ing bridges  were  ordered  and  instituted  by  the  unanimous  vote  of 
the  board  of  supervisors,  such  action  will  be  taken  as  a  determina- 
tion by  the  whole  board  of  the  facts  authorizing  resort  to  the  general 
fund  for  such  purpose,  in  compliance  with  the  requirements  of  sec- 
tion 2712  of  the  Political  Code.     (Id.) 

6.  Provision  roR  Payment  of  Interest — General  Tax  Levy — Con- 
stitutional Requirements. — The  object  of  section  18,  article  XI, 
of  the  constitution,  providing  that  no  county  indebtedness  or  liability 
exceeding  the  income  or  revenue  provided  for  the  year  shall  be 
incurred,  ''unless  before  or  at  the  time  of  incurring  such  indebted- 
ness provision  shall  be  made  for  the  collection  of  an  annual  tax 
sufficient  to  pay  the  interest  on  such  indebtedness  as  it  falls  due,"  or 
is  simply  to  insure  provision  annually,  at  the  time  of  the  genera] 
tax  levy,  for  such  money  as  would  be  necessary  to  pay  interest  and 
principal  falling  due  before  the  time  of  the  next  general  tax  levy; 
and  a  county  bond  issue  is  not  invalidated  l;>x^the  fa«t  that  the 
payment  of  interest  might  be  deferred  for  a  short  time  pending 
proceedings  for  the  collection  of 'a  tax  for  that  purpose  already 
levied,  or  by  the  fact  that  the  payment  of  the  first  installment  of 
the  interest  might  be  deferred  until  a  general  tax  levy  and  collection 
thereunder  because  it  fell  due  prior  to  the  first  general  tax  levy 
after  the  incurring  of  the  indebtedness.     (Id.) 

7.  Expenditure  op  Seventy  Per  Cent  op  Fund  Prior  to  January 
First — Construction  op  County  Government  Act. — Under  sec- 
tion 36  of  the  County  Government  Act  of  1903  (Stats.  1903,  p.  402), 
whenever,  for  any  and  all  purposes,  in  any  fiscal  year,  seventy  per 
cent  of  a  particular  county  fund  has  been  expended  prior  to  the 
first  of  January  of  that  fiscal  year,  or  liabilities  to  the  amount  of 
seventy  per  cent  have  been  incurred  payable  therefrom,  no  more  of 

the  fund's  money  may  be  expended  prior  to  January  first,  except 
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only  for  the  emergencj  purposes  enumerated  in  that  section.    (Countj 
of  Glenn  y.  Klemmer,  211.) 

CX)UBTS.     See  Holidays;  Police  Courts;  Supreme  Court 

CREDITOR'S  BILL.    See  Execution;  Insurance,  2,  3« 

CRIMINAL  LAW. 

1.  Testimony  on  Pbelimtnabt  Examination — Cross-Examination. — 
On  a  trial  for  grand  larceny,  proof  of  the  fact  that  a  witness  for 
the  prosecution  had  been  sworn  on  the  preliminary  examination  of 
the  defendant  is  sufficient  to  raise  the  implication  that  he  had  testi- 
fied thereon;  and  an  objection  to  questions  asked  such  witness  on 
cross-examination  in  reference  to  his  testimony  there  given,  on  the 
ground  that  they  were  "immaterial,  irrelevant  and  incompetent,"  is 
insufficient  to  raise  the  special  points  that  no  sufficient  predicate  had 
been  laid  of  the  fact  that  the  witness  had  testified  on  the  prelimi- 
nary examination,  or  that  there  should  have  been  exhibited  to  the 
witness  his  testimony  given  thereon.     (People  ▼.  Hart,  261.) 

2.  Pbeliminabt  Impeaching  Questions — Testino  Cbedibiutt,  Mem- 
ory, AND  Fairness  of  Witness. — On  such  a  trial,  after  a  witness 
for  the  prosecution  had  testified  to  a  certain  conversation  between 
the  complaining  witness  and  the  defendant,  questions  asked  him 
on  his  cross-examination,  as  to  whether  he  had  made  such  state- 
ments on  the  preliminary  examination,  and  why  he  had  not  done 
00,  and  whether  he  had  then  told  all  he  knew  about  the  case,  were 
merely  preliminary  for  the  purposes  of  impeachment,  and  should 
have  been  allowed,  although  a  transcript  of  the  witness's  testimony 
was  not  first  shown  him.  Such  questions  were  also  admissible  as 
testing  the  credibility,  memory,  and  fairness  of  the  witness.    (Id.) 

8.  Assault  by  Person  Undergoing  Life  Imprisonment — Constitu- 
tional Law — Punishment  by  Death. — Section  246  of  the  Penal 
Code,  declaring  that  "Every  person  undergoing  a  life  sentence 
in  a  state  prison  of  this  state,  who,  with  malice  aforethought, 
commits  an  assault  upon  the  person  of  another  with  a  deadly 
weapon  or  instrument,  or  by  any  means  or  force  likely  to 
produce  great  bodily  injury,  is  punishable  with  death,"  is  not  un- 
eonstitutionaL  That  section  neither  denies  to  such  person  the  equal 
protection  of  the  law  guaranteed  by  the  fourteenth  amendment  to 
the  constitution  of  the  United  States,  nor  does  it  contravene  the  pro- 
visions of  section  11  of  article  I  of  the  state  constitution,  declar- 
ing that  all  laws  of  a  general  nature  shall  have  a  uniform 
operation.     (People  v.  Finley,  59.) 

4.  Instructions  as  to  Forms  of  Verdict — ^Evidence  of  but  One 
Offense. — In  a  prosecution  under  that  section,  the  refusal  of  the 
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court,  frt  the  request  of  the  defendant,  to  instruct  the  jury  that  they 
might  render  any  one  of  four  verdicts  according  to  their  conclusion 
from  the  evidence, — ^viz.:  guilty  as  charged  in  the  indictment,  guilty 
of  assault  with  a  deadly  weapon,  guilty  of  simple  assault,  or  not 
guilty, — is  not  error,  where  the  evidence  as  contained  in  the  record 
shows  that  the  defendant  was  either  guilty  as  charged  in  the  indict- 
ment or  not  guilty  at  all,  and  the  jury  were  charged  that  if  the 
evidence  did  not  satisfy  them  beyond  a  reasonable  doubt  that  he 
was  guilty  of  the  offense  charged,  they  must  find  him  not  guilty. 
(Id.) 

5.  Form  of  Indictment — Couet  Committing  Deopendant. — An  indict- 
ment for  such  crime  is  sufficiently  specific  if  it  charges,  in  the 
language  of  the  section,  that  the  defendant  was  then  and  there  a 
person  confined  in  and  undergoing  a  life  sentence  at  the  state 
prison.  It  is  unnecessary  to  charge  that  he  was  sentenced  to  life 
imprisonment  in  the  state  prison  by  a  designated  court  of  com- 
petent jurisdiction.     (Id.) 

6.  Evidence  of  Commitment. — The  record  of  the  commitment  of  the 
defendant  to  the  state  prison  was  competent  evidence  for  the 
prosecution  on  the  triaL     (Id.) 

7.  Murder — Self-defense  —  Evboencb — Cotemporaneous  Shooting 
▲T  Another. — ^Where  the  defendant  charged  with  murder  relied 
upon  self-defense,  and  it  appeared  that  he  killed  the  deceased 
while  lying  in  bed,  saying  when  shooting,  '*You  are  the  first  man," 
and  then  immediately  turned  toward  another  person  saying, 
"You  are  the  next  man,"  who  unsuccessfully  tried  to  seize  the 
gun,  and  was  shot  in  the  back  while  running  away,  evidence  of  such 
cotemporaneous  shooting  was  admissible  and  relevant,  as  tending 
to  show  an  intention  to  kill  them  both,  and  to  disprove  the  claim  of 
self-defense.  Such  evidence  was  jiot  rendered  inadmissible  merely 
because  showing  the  commission  of  another  crime  than  the  one  for 
which  he  was  being  tried.     (People  v.  Manasse,  10.) 

S.  Corroborative  Evidence — Shirts  of  Second  Person  Shot  at. — 
The  shirts  worn  by  the  second  person  shot  at,  at  the  time  of  the 
shooting,  were  admissible  in  corroboration  of  his  testimony,  if  they 
were  in  a  condition  to  do  so,  and  if  not,  their  admission  was  harm- 
less.    (Id.) 

■9.  Scope  of  Cross-Examination  of  Defendant. — Although  the  cross- 
examination  of  the  defendant  must  be  limited  to  subjects  testified 
to  by  him  on  direct  examination,  yet  within  the  limits  of  such  sub- 
jects, he  may  be  asked  any  questions  tending  to  shake  the  effect  of 
his  direct  testimony.     (Id.) 
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CRIMINAL  LAW    (Continued). 

10.  Cross-Examination  as  to  Threats  of  Deceased  —  Failure  to 
Communicate  Threats — Inference  of  Jury. — Where  tlie  defend- 
ant had  testified  on  his  direct  examination  that  his  wife  had  told 
him  at  various  times  that  the  deceased  had  made  threats  against 
his  life,  he  was  properly  asked  on  cross-examination  whether  he  had 
mentioned  the  threats  to  anj  one,  to  which  he  answered  in  the  n^a- 
tive.  Though  he  was  not  bound  to  tell  anj  one  of  the  threats,  the 
jury  might  reasonably  infer  that  a  person  going  about  in  fear  of 
his  life,  would  DO  apt  to  mention  the  cause  of  his  fears  to  some  one. 
(Id.) 

11.  Instruction  as  to  Reasonable  Doubt — Paraphrase. — Where  th© 
court  had  given  the  approved  instruction  as  to  reasonable  doubt,, 
the  addition  of  the  words,  "a  reasonable  doubt  is  a  doubt  based 
upon  reason,  and  growing  out  of  the  testimony  and  evidence  in 
the  case,"  is  not  an  incorrect  paraphrase  of  the  definition,  and  does 
not  import  that  the  jury  must  give  a  reason  for  their  doubt.     (Id.) 

12.  Murder — Plea  of  Guilty — Appucation  for  Withdrawal — Dis- 
cretion.— ^Where  the  defendant  charged  with  an  atrocious  murder 
in  pursuance  of  robbery,  had,  contrary  to  the  advice  of  several 
attorneys,  and  under  the  advice  of  his  father,  pleaded  guilty  of 
the  crime  charged,  it  was  within  the  discretion  of  the  court,  when 
the  defendant  was  called  for  sentence  to  be  hanged,  to  refuse  leave 
at  that  time  to  withdraw  the  plea  of  guilty  and  to  substitute  the 
plea  of  not  guilty,  where  there  is  nothing  in  the  evidence  to  miti- 
gate the  atrocity  of  the  crime.     (People  v.  Dabner,  398.) 

13.  Disappointed  Hope — Prior  Good  Character — Cold-Blooded  Mur- 
der NOT  MmoATED. — Neither  the  fact  that  the  defendant  had  hoped 
to  receive  a  life  sentence,  if  he  pleaded  guilty,  in  which  he  was  dis- 
appointed, nor  the  fact  that  he  was  young,  and  had  borne  a  prior 
good  character,  could  mitigate  a  cold-bloodecT,  deliberate,  and  atro- 
cious murder.     (Id.) 

14.  Murder — Motion  to  Set  Aside  Information — Date  of  Commit- 
ment— Question  of  Fact — Presumptions — Conflicting  Evidkncb. 
— Though  an  order  holding  the  defendant  to  answer  upon  a  charge 
of  murder  is  prerequisite  to  the  filing  of  the  information  against 
him,  yet  the  date  of  such  order  is  a  question  of  fact  to  be  deter- 
mined by  the  trial  court,  upon  a  motion  to  set  aside  the  informa- 
tion; and  notwithstanding  defendant's  counsel  testified  that  the 
order  was  not  signed  when  the  information  was  filed,  but  it  pur- 
ports on  its  face  to  be  indorsed  on  the  complaint  two  days  prior 
to  the  information,  the  presumptions  that  oflScial  duty  was  rega- 
larly  done  and  that  the  order  was  truly  dated,  constitutes  sub- 
stantially conflicting  evidence  to  the  contrary,  and  the  finding  of 
the  trial  court  to  the  contrary,  in  denying  the  motion,  is  eonelusive 
upon  appeal.     (People  v.  Siemsen,  387.) 
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15.  Voluntary  Confession — Preliminary  Proof — Question  of  Fact 
— Discretion  op  Trial  Court — Impossibility  op  Fixed  Rule.— 
Though  it  is  essential  that  the  preliminary  proof  must  show  that 
the  confession  by  the  defendant  was  voluntarily  made,  without 
previous  inducement  or  intimidation,  yet  the  question  whether  such 
preliminary  proof  is  sufficient  to  show  that  the  confession  was 
free  and  voluntary,  is  one  of  fact  addressed  to  the  trial  court,  and 
a  considerable  measure  of  discretion  must  be  allowed  in  the  deter- 
mination thereof.  The  admissibility  of  such  a  confession  depends  so- 
largely  upon  special  circumstances,  that  no  fixed  rule  can  be  formu- 
lated covering  all  cases.     (Id.) 

16.  Statement  of  Defendant  Upon  Confession  of  Co-Dependant. — 
The  statement  of  the  defendant  voluntarily  made,  while  in  custody, 
upon  being  informed  of  the  confession  of  a  co-defendant  voluntarily 
made  by  the  latter,  implicating  the  defendant  with  himself,  made 
in  the  presence  of  the  co-defendant,  and  admitting  the  truth  of  what, 
he  said,  if  shown  not  to  have  been  induced  by  fear  or  promises, 
was  properly  admitted  in  evidence.     (Id.) 

17.  Confession  While  Under  Arrest. — The  mere  fact  that  the  con- 
fession of  defendant  was  made  to  a  police  officer,  while  under 
arrest,  does  not  necessarily  render  it  involuntary;  nor  does  the 
mere  fact  that  the  defendant  was  informed,  in  the  presence  of  his 
co-defendant  that  the  latter  had  confessed,  make  the  defendant's 
subsequent  confession  necessarily  involuntary.     (Id.) 

18.  Murder  in  Robbery  op  Bank — Evidence — Possession  and  Ex- 
penditure OP  Money — Corroboration  op  Confessions. — Where  it 
appears  that  the  murder  was  committed  upon  a  bank  officer,  in 
pursuance  of  a  conspiracy  by  the  defendants  to  rob  the  bank,  which 
robbery  was  successfully  accomplished,  evidence  of  the  sudden  pos- 
session by  the  defendants  of  large  sums  of  money,  and  expenditures  . 
made  therefrom,  corresponding  to  the  facts  stated  in  the  confes- 
sions made  by  the  defendants,  was  admissible  in  corroboration  of 
such  confessions,  without  necessary  preliminary  proof  that  they  were 
impecunious  before  the  robbery.     (Id.) 

19.  Statement  by  District  Attorney  not  Misconduct. — It  appearing 
that  the  alleged  confessions  by  both  defendants  were  admissible  in 
evidence  against  the  defendant,  it  was  not  misconduct  on  the  part 
of  the  district  attorney  in  his  opening  statement  to  refer  to  the 
confer^ion  made  by  the  co-defendant  and  to  state  its  purport,  and 
that  he  would  prove  it.     (Id.) 

See  Appeal,  5;   Physicians  and  Surgeons. 

DAMAGES.  See  Agency,  4,  5;  Husband  and  Wife,  8-11;  Libel,  5; 
Mines  and  Mining,  4-6;  Office  and  Officers,  1;  Sale,  1-3;  Tres- 
pass,  4-8. 
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DEBTOB  AND  CEEDITOB.    See  Fraud,  1-3;  Office  and  O&cers,  2-6. 

DEDICATION. 

1.  Public  Squabss — ^Pabtition  Debds  between  Ootenants — Adoption 
or  Map  Showing  Squabes — ^Dedication — ^Abandonment  to  Public 
Use. — ^Where  all  the  tenants  in  common  of  a  tract  of  land  made 
partition  deeds  thereof,  in  1853,  adopting  a  particular  map  of  the 
town  of  Oakland,  as  part  of  their  confirmatory  deeds,  on  which  two 
blocks  of  the  tract  were  designated  as  public  squares,  which  the 
town  of  Oakland  was  then  in  possession  and  use  of  as  such,  and  which 
were  excluded  from  their  partition  deeds,  the  adoption  of  such  map 
hj  them  was  the  equivalent  either  of  a  formal  dedication  of  the 
land  to  public  use,  or  at  least  to  an  abandonment  thereof  to  such  UM. 
(Casserlj  ▼.  County  of  Alameda,  170.) 

2.  Adverse  Possession  or  Squakes  bt  Town,  City  and  Oountt — 
Pbescriptive  Title  Against  Devisee  op  Cotenant. — The  adverse, 
open,  notorious,  and  exclusive  possession  and  use  of  such  public 
squares,  by  the  town  and  city  of  Oakland  from  1852  to  1874,  and 
by  the  county  of  Alameda  pursuant  to  an  act  of  the  legislature, 
from  1874,  when  county  buildings  were  erected  thereon  and  main- 
tained by  the  county  adversely  to  all  the  world  for  the  further 
period  of  more  than  twenty-nine  years,  and  for  twenty-seven  years 
after  the  patent  of  the  United  States  was  issued  to  the  original 
owner  of -the  Mexican  grant,  under  whom  the  cotenants  making 
the  partition  deeds  acquired  title,  gives  the  county  a  perfect  prescript 
tive  title  in  the  squares,  under  the  statute  of  limitations,  as  against 
an  action  thereafter  by  a  devisee  of  one  of  its  cotenants  to  quiet 
title  to  a  fractional  share  therein.     (Id.) 

8.  Statute  op  Limitations  Against  Cotenants. — The  statute  of 
limitations  will  run  in  favor  of  tenants  in  adverse  possession,  even 
as  against  their  cotenants.     (Id.) 

4.  Stale  Demand. — The  commencement  of  the  action  to  quiet  title 
to  a  fractional  interest  in  the  public  squares  after  such  a  lapse  of 
time,  is  the  presentation  of  a  stale  demand^  irrespective  of  the 
statute  of  limitations.     (Id.) 


DEED. 


Intention  op  Pabties — ^Boundabt  op  Mexican  Grant — ^Montj- 
MENTS — Mistakes  in  Coubses  and  Distances — Errors  in  Map 
Eeperred  to. — Where  a  deed  by  the  owner  of  a  Mexican  grant 
called  for  its  northwestern  boundary,  on  which  monuments  were 
placed,  but  there  was  a  mistake  in  the  field-notes  of  the  survey 
thereof  as  to  courses  and  distances  thereon,  which,  if  followed, 
would  leave  a  narrow  strip  of  worthless  land  shaped  like  a  church 
spire,  and  which  was  followed  in  a  map  made  by  a  county  surveyor 
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DEED  (Continued). 

without  survey,  showing  a  mistake  in  acreage,  which  was  referred 
to  in  the  deed,  and  its  mistakes  inserted  therein, — held,  that  it  was 
the  real  intention  of  the  grantor  and  grantee  that  the  actual  north- 
western boundary  of  the  rancho  should  be  the  northwestern  boundary 
of  the  tract  conveyed,  and  that  the  grantor  had  no  intention  of 
reserving  to  himself  that  strip  of  land.     (Orena  t.  Newlove,  136.) 

2.  Terminal  Monuments  on  Boundary — Courses,  Distances,  and 
Estimated  Quantity  Controlled. — The  call  in  the  deed  for  the 
boundary  of  the  rancho  must  be  construed  as  a  call  for  its  actual 
boundary  fixed  upon  the  ground  by  its  terminal  monuments,  which 
must  centrol  any  mistakes  in  courses,  distances,  and  estimated 
quantity  contained  in  the  deed.     (Id.) 

8,  Construction  of  Private  Deed  Against  GRANTOR*^The  construc- 
tion of  a  private  deed  is  against  the  grantor  and  in  favor  of  the 
grantee.     (Id.) 

4.  Beference  TO  County  Surveyor's  Map  not  Controlling.— Under 
the  circumstances  of  this  case  the  reference  in  the  deed  to  the 
map  of  the  county  surveyor,  and  the  adoption  of  its  mistakes  in 
description  of  boundary  and  quantity  in  the  deed,  is  not  controlling 
as  to  the  land  intended  to  be  granted  by  the  boundary  of  the 
rancho,  where  said  boundary  is  called  for  in  the  deed  and  also  in 
the  map,  which  contains  some  reference  to  monuments,  and  is  con- 
trolled as  to  its  mistakes  by  the  monuments  known  by  the  parties 
to  exist  on  the  ground.     (Id.) 

See  Boundary;  Franchise;  Gift;  Homestead,  1-5;  Mistake;  Mort- 
gage, 1,  5. 

DEPOSITION.    See  Evidence,  1-4. 

DISMISSAL.    See  Practice. 

DIVOECE. 

Willful  Neglect — ^Failure  to  Support  Wife — Support  from  Wife's 
Earnings — Delay  in  Commencing  Action — ^Laches. — Under  sec- 
tions 92,  105,  and  107  of  the  Civil  Code,  a  wife  is  entitled  to  a 
divorce  on  account  of  the  willful  neglect  of  her  husband,  if  for 
a  continuous  period  of  one  year .  prior  to  her  application  there- 
for he  neglected  to  provide  for  her  the  common  necessaries  of  life, 
by  reason  of  his  idleness  and  dissipation,  and  during  that  period 
she  did  not  support  herself  from  her  own  earnings.  And  the  fact 
that  for  eight  years  prior  to  such  period  she  did  support  herself 
from  her  own  earnings  is  not  a  ground  for  denying  the  divorce. 
Her  failure  during  such  periods  to  institute  a  prior  action  for 
divorce  would  not  bar  her  right  thereto  under  sections  124  and 
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DIVORCE  (Continued). 

125  of  the  Civil  Code,  nor  operate  to  estop  her  by  laches.    (Locke  t^ 
Locke,  56.) 

See  Husband  and  Wife,  1. 
EASEMENT.     See  Way. 
EJECTMENT.     See  Judgment,  2. 

ELECTION. 

1.  Municipal  Corporations — Election  to  Annex  Territory — ^Mark- 
ing OP  Ballots — General  Election  Law. — Under  the  statute  of 
1889^  as  amended  in  1905,  providing  for  the  annexation  of  territory 
to  incorporated  cities  and  towns,  and  for  the  holding  of  a  special 
election  for  that  purpose,  and  making  the  general  law  applicable,, 
to  far  as  may  be  practicable,  to  the  ballots  used  at  such  election, 
the  opening  and  closing  the  polls  and  the  holding  and  conducting 
of  such  election,  the  counting  of  ballots,  and  making  of  returns- 
by  the  election  board,  is  not  intended  to  make  the  general  law 
applicable  to  the  mode  of  marking  the  ballots  so' as  to  indicate 
the  intention  of  the  voters  as  to  the  proposition  submitted  to  them 
for  or  against  annexation,  and  they  may  express  such  intention  by 
marking  the  ballot  in  any  manner  which  wil\  indicate  it.  (Haskell 
V.  City  of  Long  Beach,  543.) 

2.  Direction  in  Notice  of  Election  not  Mandatory. — A  direction 
in  the  notice  of  election  that,  *'to  vote,  stamp  the  cross  in  the- 
voting  square,"  etc.,  is  directory  merely,  and  non-compliance  there- 
with will  not  invalidate  a  ballot  so  long  as  it  appears  from  any 
mode  of  stamping  the  ballot  that  the  voter  has  indicated  his  choiee- 
to  vote  for  or  against  annexation.     (Id.) 

3.  Distinouisuing  Mark. — The  failure  to  stamp  the  cross  in  the  vot- 
ing square,  and  the  stamping  of  the  same  anywhere  between  the 
parallel  lines  indicating  "For  Annexation"  or  "Against  Annexation" 
does  not  make  the  cross  a  "distinguishing  mark."     (Id.) 

4.  Liberal  Construction  of  Ballot — Effectiveness. — The  ballot 
should  be  liberally  construed,  and  the  intendments  should  be  in 
favor  of  a  construction  which  will  render  the  ballot  effective,  rather 
than  one  which  will,  on  a  technical  ground,  render  it  ineffective., 
(Id.) 

See  Municipal  Corporations,  4. 
EQUITY.     See  Execution;  Insurance,  2-4;  Specific  Performance.. 
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ESTATES  OF  DECEASED  PERSONS. 

1.  Family  Allowance  Bepoeb  Invkntoey — Cessation. — An  order 
for  a  family  allowance  made  before  the  return  of  the  inventory, 
to  commence  from  the  death  of  the  husband,  and  to  continue  until 
further  order  of  the  court,  ceased  to  be  operative  from  the  date 
of  such  return,  and  no  further  payments  could  be  allowed  under 
such  order.     (Estate  of  Bell,  331.) 

2.  Payments  Made  Betoee  Oedee  Reductng  Allowance — Contest — 
Appeal — Adjudication  Against  Inteevening  Oedee. — Where  pay- 
ments made  to  the  widow  at  the  rate  of  the  former  allowance 
after  the  refum  of  the  inventory,  prior  to  a  subsequent  order  reduc- 
ing the  allowance  were  contested,  and  disallowed  upon  appeal,  on 
the  ground  that  there  was  no  intervening  order,  the  judgment  upon 
appeal  is  an  adjudication  against  the  existence  of  any  intervening 
order.     (Id.) 

3.  Inteevening  Oedee  not  Enteeed — ^Nunc  Peo  Tunc  Entey — Igno- 
rance OP  Widow — Showing  not  Peemissible — ^Res  Adjudicata. — 
It  cannot  be  shown  to  defeat  the  adjudication  by  this  court  that 
there  was  no  intervening  order,  that  there  was  in  fact  such  an 
order  containing  the  same  allowance  procured  by  the  executrix  f  i^om 
the  date  of  the  inventory,  which  was  not  entered  in  the  minutes 
of  the  court,  through  inadvertence  of  the  clerk,  and  the  existence 
of  which  was  not  known  to  the  widow 'at  the  time  of  the  former 
contest  and  appeals,  and  which  she  afterwards  as  administratrix 
procured  to  be  entered  nunc  pro  tunc,  as  of  the  date  of  the  inven- 
tory, to  justify  the  contested  payments  disallowed  upon  appeaL 
(Id.) 

4.  DifPEEENCB  IN  Capacity  Immateeial. — The  fact  that  the  widow 
appeared  in  her  individual  capacity  upon  the  former  appeal,  and 
that  the  nunc  pro  tunc  order  under  which  the  court  again  made 
the  allowances,  which  were  disallowed  upon  the  former  appeal,  was 
procured  by  her  in  her  subsequent  capacity  as  administratrix,  is 
immaterial,  and  cannot  affect  the  conclusiveness  of  the  judgment 
upon  appeal,  against  the  existence  of  the  intervening  order,  which 
involved  only  her  individual  rights  as  widow  to  the  family  allow- 
ance. (Id.) 

5.  Collateral  Inheeitance  Tax  Deteemined  by  Act  in  Foecb  at 
Death. — The  amount  of  a  collateral  inheritance  tax  to  be  paid  by 
those  succeeding  to  the  estate  of  a  deceased  person  is  to  be  deter- 
mined by  the  statute  in  force  at  the  time  of  the  death  of  the 
deceased.     (Estate  of  Woodard,  39.) 

6.  Inheeitance  Tax — Consteuction  of  Act  of  1905 — Estates  Ex- 
ceeding TwENTY-nvE  Thousand  Dollaes — Primaey  Rates. — 
Under  section  3  of  the  Inheritance  Tax  Act  of   1905,  where  the 
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estate  exceeds  twenty-five  thousand  dollars  in  value,  the  primaij 
rates  imposed  on  the  first  twentj-five  thousand  dollars  in  section  2 
of  the  act  are  to  be  computed,  besides  the  computation  upon  the 
excess  over  that  sum,  provided  for  in  section  3.  The  reference  in 
section  3  to  section  2  of  the  act  as  to  primary  rates  shows  the  inten- 
tion of  the  legislature  to  charge  the  primary  rates  in  all  cases^ 
whether  the  estate  is  less  than  or  exceeds  twenty-five  thousand 
dollars  in  value.     (Estate  of  Bull,  715.) 

7.  Steict  Construction  of  Taxing  Law — Exemptions. — The  rule 
favoring  a  strict  construction  of  a  taxing  law,  extends  also  ta 
exemptions,  as  well  as  to  impositions,  and  there  should  be  a  strict 
construction  against  an  exemption  which  would  yield  absurd,  un- 
equal, and  unjust  results.     (Id.) 

8.  Numbering  of  Sections  not  Controlling. — The  numbering  of  the 

sections  in  statutes  is  a  purely  artificial  and  unessential  arrange- 
ment resorted  to  for  the  purpose  of  convenience  only,  and  can  never 
be  allowed  to  hinder  a  correct  construction  of  the  entire  act.     (Id.) 

9.  Inheritance  Tax — ^Wife's  Share  of  Communitt  Property  Liaslk 
For. — The  surviving  wife's  share  of  the  community  property  of 
herself  and  her  deceased  husband  is  subject  to  the  payment  of  the 
inheritance  tax  imposed  by  the  act  of  March  20,  1905,  prescribing 
that  *'A11  property  which  shall  pass  by  will  or  by  the  intestate 
laws  of  this  state  from  any  person  who  may  die  seized  or  pos- 
sessed of  the  same  .  .  .  shall  be  and  is  subject  to  a  tax  hereinafter 
provided  for."     (Estate  of  Moffitt,  359.) 

10.  Wife  Takes  Community  Property  as  HEnu^Upon  the  death  of 
the  husband  the  wife  takes  one  half  of  the  community  property 
as  heir.     (Id.) 

11.  Construction  of  Statutes — Prior  Judicial  Decisions. — ^It  is  a 
fundamental  rule  for  the  interpretation  of  a  statute  that  it  is  pre- 
sumed to  have  been  enacted  in  the  light  of  such  existing  judicial 
decisions  as  have  a  direct  bearing  upon  it.     (Id.) 

12.  Constitutional  Law — Provisions  Affecting  Community  Prop- 
erty.— ^Under  section  14  of  article  XI  of  the  state  constitution  of 
1849,  and  the  laws  enacted  thereunder,  the  wife  has  no  vested 
estate  in  the  community  property,  and  the  inheritance  tax  law  of 
1905,  in  so  far  as  it  imposes  a  tax  on  conmiunity  property  acquired 
under  that  provision  of  the  state  constitution  is  not  in  conflict  with 
any  provision  of  the  state  constitutions  of  1849  or  1879,  or  with 
any  provision  of  the  constitution  of  the  United  States.     (Id.) 

18.  Inheritance  Tax — ^Wife's  Share  of  Community  Property  Sub- 
ject TO. — Estate  of  Moffltt,  ante,  p.  359,  approved,  to  the  effect 
that  a  wife's  share  of  the  community  property  is  subject  to  the 
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inheritance  tax  imposed  by  the  act  of  March  20,  1905.    (Estate  of 
SimSy  365.) 

14.  Collateral  Inheeitance  Tax — ^Vbsted  Bight  of  State— Repeal 
OF  Law  Inoperative. — The  right  of  the  state  to  the  tax  on  col- 
lateral inheritance,  bequests,  or  devises  provided  for  in  the  act 
approved  March  25,  1893,  pmd  its  amendments  while  in  force, 
vested  immediately  upon  the  death  of  the  ancestor,  or  testator, 
and  its  vested  rights  thereunder  to  collect  or  receive  any  unpaid 
taxes  could  not  be  affected  hj  the  repeal  of  that  act  and  its 
amendments  bj  the  Collateral  Inheritance  Tax  Act  of  March  20, 
1905.     (Estate  of  Martin,  225.) 

15.  Constitutional  Law — Protection  of  Bights  of  State. — ^Under 
the  limitations  prescribed  hj  section  31  of  article  IV  of  the  con- 
stitution, it  is  not  within  the  power  of  the  legislature,  either  by 
the  repeal  of  the  law  in  virtue  of  which  the  right  of  the  state  to 
the  tax  in  question  vested,  or  by  any  other  means,  to  grant  or 
donate  it  to  the  successor  in  estate,  or  to  any  other  person.     (Id.) 

16.  Former  Procedure  Inserted  in  Repealing  Act  not  Bepealed. — 
Notwithstanding  the  express  repeal  of  the  act  of  1893  and  its 
amendments,  the  object  of  the  act  of  1905  is  merely  to  estab- 
lish a  different  amount  of  taxation  and  to  make  it  applicable  to 
different  persons;  and,  in  so  far  as  provisions  of  procedure  under 
the  former  act  are  found  substantially  embodied  in  the  latter, 
they  must  be  deemed  mere  amendments,  within  the  scope  of  section 
325  of  the  Political  Code,  providing  that  portions  of  statutes 
not  altered  are  to  be  deemed  a  law  from  the  time  when  they  were 
first  enacted,  and  such  portions  apply  to  taxes  previously  assessed, 
the  same  as  if  there  were  no  repealing  clause  in  the  new  act.    (Id.) 

17.  Be-Enactment  Neutralizing  Bepeal. — Where  there  is  an  express 
^repeal  of  a  statute,  and  at  the  same  time  a  re-enactment  of  a  por- 
tion of  its  provisions,  such  re-enactment  neutralizes  the  repeal,  in 
so  far  as  the  old  law  is  continued  in  force;  and,  in  such  case,  the 
part  of  the  old  law  re-enacted  operates  without  interruption.    (Id.) 

18.  Improper  Credits  upon  Family  Allowance — Ees  Adjudicata — 
Bights  op  Creditors — Appeal. — A  creditor  who,  without  further 
action,  rested  upon  demurrer  to  a  petition  seeking  credits  upon  a 
family  allowance,  which  were  contrary  to  the  decision  of  this  court 
upon  a  former  appeal,  but  who  has  appealed  from  the  final  judg- 
ment upon  a  transcript  identical  with  that  appearing  in  S.  F.  No. 
4582,  supra,  may  avail  himself  of  the  former  judgment  of  this 
court  set  up  by  other  creditors,  which  inures  to  the  benefit  of  all 
other  creditors,  as  res  adjudicata;  and,  since  the  petition  demurred 
to  has  no  legal  existence,  such  creditor  is  entitled  to  a  general 
reversal   of   the   order   appealed   from,   which   made   an   improper 
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allowance  of  such  credits  upon  an  intervening  order  adjudged  by 
this  court  not  to  exist.     (Estate  of  Bell,  345.) 

19.  Right  to  Distribution  at  Statutory  Time. — Ordinarily  a  legatee, 
devisee,  or  heir  is  entitled  as  a  matter  of  right  to  receive  his  share 
of  the  estate  at  the  time  fixed  by  statute,  if  the  same  can  be  given 
to  him  without  loss  to  creditors,  regardless  of  the  fact  that  it 
might  be  better  for  all  interested  in  the  estate  that  the  property 
should  be  held  in  administration  for  a  longer  period.  (Estate  of 
Glenn,  77.) 

20.  Estoppel  to  Insist  on  Right. — A  party  entitled  to  receive  a 
distributive  share  of  the  estate  can  estop  himself  from  insisting 
upon  the  right  to  receive  it  at  the  time  fixed  by  the  statute  where 
the  effect  thereof  would  be  to  injure  the  other  heirs  who  had  acted 
upon  the  faith  of  such  party's  undertaking  and  promises.     (Id.) 

21.  Partial  Distribution — Right  to  Determine  by  Equitable  Con- 
siderations.— The  superior  court,  in  the  exorcise  of  its  probate 
jurisdiction,  proceeds  upon  principles  of  equity,  and  may  refuse 
an  application  for  partial  distribution  where  the  circumstances  of 
the  case  show  that  the  claimant,  under  settled  equitable  principles, 
should  not  be  heard  to  assert  the  right  to  immediate  possession  of 
the  property.  In  the  present  case,  by  reason  of  the  voluntary 
agreements  entered  into  between  the  heirs  and  the  financial  condi- 
tion of  the  estate  resulting  from  the  carrying  out  of  such  agreements, 
the  application  for  a  partial  distribution  was  rightly  refused.     (Id.) 

22.  Probate  Orders — Entry  in  Minute-Book — Time  of  Appeal — 
Form  op  Order  Signed  by  Judge. — Section  1704  of  the  Code  of 
Civil  Procedure  requires  probate  orders  to  be  entered  in  the  minute- 
book  of  the  court,  and  it  is  the  order  there  entered,  and  not  a 
separate  paper  signed  by  the  judge  purporting  to  embody  the 
terms  of  the  order,  that  is  the  order  of  the  court,  and  it  is  the 
date  of  the  entry  of  this  order  which  sets  the  time  running  for 
an  appeal.     (Tracy  t.  Coffey,  356.) 

23.  Caption  of  Order — Omission  of  Name  of  Court. — In  making 
entries  of  orders  in  the  minute-book  it  is  not.  necessary  to  begin 
the  entry  of  each  order  with  a  statement  of  the  name  of  the  court 
in  which  it  is  made.     (Id.) 

24.  Discrepancies  Between  Order  as  Entered  and  Document 
Signed  by  Judge. — The  fact  that  another  memorial  exists,  consisting 
of  a  document  signed  by  the  judge  and  filed  with  the  papers  in 
the  case,  and  that  there  are  some  slight  discrepancies  between  such 
document  and  the  entry  in  the  minute-book,  docs  not  affect  the 
validity  of  the  minute  entry,  nor  extend  the  time  of  appeal  until 
another  entry  was  made.     (Id.) 

See  Appeal,  12,  15;    Wills. 
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ESTOPPEL. 

1.  Action  to  Bbooveb  Strip  of  Land  Usid  as  Alley-Way— License 
— ^Findings  —  Plea  of  Easement  and  Estoppel  —  Failtjki  to 
Find  —  Bsvebsiblb  Error. —  In  an  action  to  recover  a  strip  of 
land  which  plaintiffs  claimed  has  been  nsed  as  an  alley-way  bj  mere 
revocable  license,  but  in  which  the  defendants  claimed  an  easement, 
and  supported  the  claim  bj  a  plea  of  estoppel  resting  upon  the 
authorized  representations  of-  plaintiffs'  agents  in  selling  the  prop- 
erty abutting  thereon  to  the  defendants,  where  the  court  found 
for  the  plaintiffs,  its  failure  to  find  upon  the  defendants'  plea  of 
estoppel  where  there  is  substantial  evidence  to  support  it,  is  revers- 
ible error,  justifying  a  new  triaL     (Banning  v.  Kreiter,  33.) 

2.  Beservation  of  Alley- Way  pc»  Benefit  of  Daughters — Au- 
thorized Beprbsentation  to  Abutting  Purchasers — Support  of 
Estoppel. — ^Where  a  plaintiff  as  owner  had  reserved  an  alley-way 
for  her  daughters,  and  had  authorized  her  husband  to  employ  real 
estate  agents  to  sell  lots  for  her,  who,  with  the  husband's  consent, 
sold  lots  abutting  thereon,  stating  the  reservation  so  made,  and 
that  the  purchasers  would  have  the  benefit  of  that  alley-way,  and 
in  consideration  thereof  paid  an  increased  price  therefor,  the  facts 
show  an  intended  abandonment  of  the  seller's  existing  right  in  the 
alley-way,  which  will  support  an  estoppel  in  favor  of  the  purchasers 
of  the  abutting  property  relying  thereon.     (Id.) 

8.  Exception  to  General  Bule  as  to  Bepresentations  Baisino 
AN  Estoppel. — When  the  statement  relates  to  an  intended  aban- 
donment of  an  existing  right,  and  is  made  to  infiuence  others,  and 
they  have  been  influenced  by  it,  the  case  is  a  recognized  exception 
to  the  general  rule  that  a  representation  to  constitute  an  estoppel 
must  relate  to  an  existing  fact  and  not  to  a  matter  of  opinion,  or 
promise  of  future  performance;  and  so,  when  purchases  are  made 
upon  representations  by  the  seller  that  abutting  property  owned 
by  him  will  be  maintained  as  a  public  •  or  private  way  for  the 
benefit  of  the  purchasers,  there  is  an  expression  of  an  intended 
abandonment  of  a  seller's  existing  right  which  will  support  an 
estoppel,  if  the  purchasers  have  relied  upon  it.     (Id.) 

See  Agency,.  2;  Boundary,  4-6;  Corporations;  Divorce;  Estates 
of  Deceased  Persons,  20;  Husband  and  Wife,  19;  Specific  Per- 
formance, 5,  6,  9,  17;  Wills,  11. 

EVIDENCE. 
1.  Action  for  Money  by  Assignee — Compromise  op  Cross-Complaint 
BETWEEN  Parties  to  Another  Suit — Conflict — Voluntary  Dis- 
missal— Error  in  Excluding  Deposition. — In  an  action  by  an 
assignee  to  recover  money  alleged  to  be  due  to  his  assignor 
for  money  agreed  to  be  paid  for  compromise  of  a  cross-complaint 
in  another  suit,  upon  dismissal  thereof,  where  the  evidence  is 
sharply  conflicting  as  to  whether  such  compromise  was  made,  or 
CUU  Cal.— 68 
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the  cross-complaint  was  volantarilj  dismissed  without  promise,  it 
was  prejudicial  error  to  exclude  an  admissible  deposition,  proving 
an  admission  hj  plaintiff's  assignor  that  he  dismissed  the  suit,  be- 
cause he  wanted  to,  and  was  glad  of  it,  and  never  received  a  cent  nor 
the  promise  of  a  cent  for  it.     (Bollinger  v.  Bollinger,  190.) 

2.  Taking  of  Deposition — Jurisdictional  Steps  Complied  With — 
Clerical  Misprision  in  Form  op  Notice  —  Objection  —  Waiver 
BY  Cross- Examination.  —  Where  the  proper  jurisdictional  steps- 
to  the  taking  of  the  deposition  were  complied  with,  and  the^ 
proper  affidavit,  required  by  section  2031  of  the  Code  of  Civil  Pro- 
cedure had  been  made;  but  in  service  of  the  notice  and  papers,  there 
was  a  clerical  misprision  in  omitting  the  name  of  the  officer  before 
whom  the  affidavit  was  made,  objection  thereto  was  waived  by- 
attendance  of  the  opposing  counsel  at  the  taking  of  the  deposition,, 
and  taking  part  in  the  cross-examination  of  the  witness,  notwith- 
standing a  previous  preliminary  objection  to  the  examination  of  the- 
witness,  on  the  ground  of  defect  in  the  notice.     (Id.) 

8.  EuLB  Of  Common  Law  as  to  Strict  Pursuance  of  Statutes- 
Abrogated  IN  this  State. — The  rule  of  the  common  law  that  8tat- 
utes  for  the  taking  of  depositions  in  derogation  thereof  are  to  be- 
strictly  pursued,  has  no  force  in  this  state,  by  virtue  of  section  4 
of  the  Code  of  Civil  Procedure.     (Id.) 

4.  Object  of  Notice— Waiver — ^Estoppel. — ^Even  in  jurisdictions 
where  the  common  law  applies,  the  rule  is  enforced  that  the  object 
of  notice  of  the  taking  of  a  deposition,  where  other  prerequisites 
of  the  statute  are  complied  vnth,  is  to  secure  the  opportunity  of 
cross-examination,  and  that  if  the  opposite  party  appears  and  cross- 
examines  the  witness,  this  is  a  vraiver  of  all  defects  in  the  notice, 
or  of  the  fact  that  no  notice  has  been  served;  and  he  ought  not  to- 
be  heard  in  such  case  to  say  that  he  had  no  notice.     (Id.) 

5.  Questions  Already  Answered. — The  refusal  to  permit  a  witness 
to  answer  questions,  the  subject-matter  of  which  had  been  covered 
by  her  previous  testimony,  is  not  error.  (XT.  S.  Oil  and  Land  Co» 
v.  BeU,  781.) 

6.  Exception  Must  be  Taken  to  Exclusion  of  Evidence — Appeal^ 
: — The  ruling  of  the  trial  court  in  excluding  testimony  of  a  witness 
cannot  be  reviewed  on  appeal  where  no  exception  to  the  ruling  was- 
reserved.     (Id.) 

7.  Striking  Out  Evidence — Grounds  for  Stated  in  Conjunctive. — 
Where  a  motion  is  made  to  strike  out  evidence  on  several  grounds 
stated  in  the  conjunctive,  it  is  not  the  law  that  the  motion  must 
be  denied  unless  all  the  objections  are  well  founded.     (Id.) 

See  Contracts,  5,  9,  10,  12,  17;  Criminal  Law,  1,  2,  4,  6-10,  14- 
19;    Gift,   3,   5;   Guaranty;    Husband  and  Wife,  3-7;    Insane 
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Persons,  2;  Malicious  Prosecution,  3;  Mortgage,  1;  Negligence, 
8,9;  New  Trial,  6,  10,  11;  Specific  Performance,  21-25;  Tide- 
Lands,  4,  6;  Trespass,  4-8;  Trust,  2-6;  Wills,  12,  13,  15,  22-24. 

EXECUTION. 

1.  Creditor's  Bill — Proceedings  Supplementary  to  Execution — 
Adequacy  of  Legal  Remedy. — In  this  state  a  creditor's  bill  in 
equity  to  reach  the  property  of  a  judgment  debtor  and  subject  it 
to  the  judgment  creditor's  claim  will  not  lie  when  the  statutory 
proceedings  supplementary  to  execution  afford  an  adequate  legal 
remedy.  On  the  contrary,  if  such  supplementary  proceedings  are 
inadequate,  relief  by  creditor's  bill  may  still  be  had.  (Phillips  ▼. 
Price,  146.) 

2.  Supplementary  Proceedings  when  Inadequate  Bemedy. — ^Pro- 
ceedings supplementary  to  execution  are  not  an  adequate  remedy 
whenever  they  cannot  in  themselves,  without  the  aid  of  an  independ- 
ent action,  result  in  subjecting  the  property,  whether  tangible  or  a 
mere  chose  in  action,  to  the  payment  of  the  creditor's  claim.  Such 
condition  exists  whenever  it  appears  that  the  person  who  is  charged 
with  holding  property  belonging  to  the  judgment  debtor,  or  with 
being  indebted  to  him,  claims  title  to  the  property  or  denies  the  debt. 
In  either  case  an  action  is  necessary,  and  the  creditor  may  proceed 
by  creditor's  bill  without  first  pursuing  the  statutory  proceeding 
supplementary  to  execution.  On  the  other  hand,  where  it  does  not 
appear  whether  or  not  the  person  alleged  to  hold  property  or  to 
be  indebted  will  claim  the  property  or  deny  the  debt,  such  proceed- 
ings may  afford  all  the  relief  required  and  must  be  pursued.     (Id.) 

See  Costs. 

FINDINGS. 

1.  Appeal  from  Judgment — Findings  of  Ultimate  and  Probative 
Facts. — Upon  an  appeal  on  the  judgment-roll  alone,  a  judgment 
based  upon  allegations  and  findings  of  sufficient  ultimate  facts  can- 
not be  successfully  assailed  merely  because  the  complaint  and  the 
findings  contain  in  addition  a  showing  of  probative  facts  which, 
taken  alone,  might  not  support  the  judgment.  (Corea  v.  Higuera, 
451.) 

2.  Ultimate  When  Controlled  by  Probative  Facts. — Findings  of 
probative  facts  can  be  used  to  overcome  an  express  finding  of  the 
ultimate  fact  only  where  the  probative  facts  found  are  inconsistent 
with  the  ultimate  fact  found,  or  where  it  appears  that  the  trial 
court  made  the  alleged  finding  of  ultimate  fact  simply  as  a  conclu- 
sion from  the  particular  facts  found.     (Id.) 

See  Agency,  4;  Appeal,  8,  9;  Contract,  16,  17;  Estoppel,  1;  Gift, 
2,  4;  Specific  Performance,  1;  Wills,  1. 
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PORCIBLE  ENTBY.    See  Trespass,  2. 

POEEIGN  LAW.    See  Pranchise,  5,  6;  Negligence,  11-14. 

PBANCHISE. 

1.  Steebt  Bailboad — Grant  op  Right,  Title,  and  Interest. — Ab 
instrument  whereby  the  grantor  grants  "his  right,  title  and  inter- 
est in  and  to  and  under"  certain  street-railroad  franchises  in  a 
municipality,  is  a  transfer  of  the  estate  or  property  rights  created 
by  the  original  grant  of  the  franchises  and  not  merely  of  the  docu- 
ment containing  the  grant.     (O'Sullivan  t.  GriflBth,  502.) 

2.  Franchise  is  Inoorporeal  Hereditament. — The  right  to  use  the 
streets  of  a  city  as  a  way  upon  which  to  build  and  operate  a 
street  railroad  is  a  right  in  real  property,  an  incorporeal  heredita- 
ment.    (Id.) 

8.  Grant  Equivalent  to  Quitclaim  Deed — ^Want  of  Titlx  in 
Grantor. — A  grant  whereby  the  grantor  purports  to  convey  only 
his  right,  title,  and  interest  in  certain  street-railroad  f ranchiaes,  with 
no  covenants  of  title,  is  in  effect  a  mere  deed  of  quitclaim,  and  in 
the  absence  of  fraud  or  mistake,  the  grantee  is  not  relieved  from 
the  obligation  of  paying  the  purchase  price  merely  because  the 
grantor  had  no  title  to  the  franchisee.  The  same  rule  would  obtain 
if  the  grant 'Were  regarded  merely  as  a  transfer  of  the  instruments 
by  which  the  franchises  were  granted.     (Id.) 

4.  Covenant  or  Warranty — Recital  in  Grant — Franchise  "Duly 
Given." — The  law  will  not  imply  a  covenant  or  warranty  that  the 
franchises  purporting  to  be  conveyed  were  valid  from  a  mere  recital 
in  the  instrument  of  transfer  that  they  had  been  "duly  given"  to 
the  grantor  and  his  assignors.  A  covenant  or  warranty  is  never 
implied  from  a  mere  recitaL  Words  sufficient  to  create  an  agree- 
ment are  essential.      (Id.) 

6,  Law  or  Foreign  State — Presumption. — In  the  absence  of  proof 
to  the  contrary,  it  is  presiimed  that  the  law  of  another  state  respect- 
ing the  transfer  of  a  street-railroad  franchise,  is  the  same  as  the 
law  of  this  state.     (Id.) 

6.  Presumption  Applies  to  Statutory  Law. — The  presumption  in 
this  state  as  to  the  similarity  of  the  laws  of  a  foreign  state  applies 
to  statute  law  as  well  as  to  the  common  law.     (Id.) 

7.  Transfer  op  Street-Railroad  Franchise. — In  this  state  a  street- 
railroad  franchise  may  be  transferred  whether  held  by  a  corpora- 
tion or  a  natural  person,  and  no  formal  or  express  consent  of  the 
state  is  necessary.  And  in  the  absence  of  proof  to  the  contrary, 
the  law  of  Nevada  is  presumed  to  be  the  same.     (Id.) 

8.  CJoNSENT  OP  State  not  Necessary  to  Transfer. — A  provision  in  a 
grant  of  a  street-railroad  franchise  requiring  the  grantee  to  form 
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a  corporation  to-  build  and  operate  a  street-railroad  and  to  canse 
corporate  bonds  to  be  issued  to  the  grantor  in  payment  for  the 
franchise,  is  not  contrary  to  public  policy  or  of  such  effect  as  to 
make  the  entire  contract  void.     (Id.) 

See  Mandamus,  !• 
FRAUD. 

1.  PaAUDULKNT    CONVEYANCE — FUTUEE    CREDITORS — DeED    OP    GjTT. — ^A 

deed  of  gift  may  be  void  because  made  with  intent  to  enable  the 
grantor  to  defraud  future  creditors,  but  to  be  so,  it  must  be  fraudu- 
lent in  its  inception,  made  virith  the  specific  intent  to  defraud  future 
creditors.     (Schell  v.  Gamble,  448.) 

2.  Fraudulent  Intent  Question  of  Fact. — The  question  of  such 
fraudulent  intent  as  to  future  creditors  is  one  of  fact  and  not  of 
law,  and  the  burden  of  proof  is  upon  the  complaining  creditor  to 
shpw  that  the  conveyance  was  made  with  such  intent.     (Id.) 

3.  Conflict  of  Evidence. — Where  the  evidence  is  conflicting  as  to 
whether  a  deed  of  gift  was  executed  in  fraud  of  future  creditors, 
a  finding  upholding  the  deed  will  not  be  disturbed.     (Id.) 

4.  Trover — Conversion  of  Lumber — Fraud  in  Procuring  Sale — 
Transfer  without  Value — Notice — ^Avoidance  of  Title — Plead- 
ing— Evidence. — In  an  action  of  trover  for  the  conversion  of  lum- 
ber, when  the  complaint  contains  the  usual  averments,  and  the  de- 
fendant denies  plaintiff *s  ownership  and  the  conversion,  the  plain- 
tiff, vnthout  pleading  that  the  property  was  acquired  by  a  third 
party  by  fraud  in  procuring  the  sale  thereof  from  plaintiff,  and  was 
transferred  by  him  to  the  defendant  without  consideration,  and  with 
notice  of  the  fraud,  may  prove  these  facts  in  avoidance  of  the  title, 
as  between  the  original  parties,  and  as  against  the  defendant,  where 
the  action  was  promptly  brought.  (Wendling  Lumber  Co.  v.  Glen- 
wood  Lumber  Co.,  411.) 

5.  Effect  of  Fraud  in  Sale — Title  for  Certain  Purposes — Elec- 
tion—Defrauded Party. — The  fraudulent  sale  passed  the  title 
sufficiently  to  protect  a  bona  fide  purchaser  without  notice  of  the 
fraud,  and  sufficiently  to  be  confirmed  in  case  of  such  long  acqui- 
escence and  unreasonable  delay  by  the  party  defrauded  as  to 
suggest  the  inference  of  his  consent;  though  by  prompt  action 
of  the  vendor,  upon  discovery  of  the  fraud  he  may  elect  to  treat 
the  sale  as  void,  both  as  against  the  original  purchaser,  and  as 
against  a  fraudulent  vendee  with  notice.     (Id.) 

6.  Election  of  Bemedies  by  Defrauded  Party. — The  defrauded 
party  may  elect  between  the  civil  remedies  of  trover,  replevin  in 
the  cepit,  replevin  in  the  detinetg  or  trespass.  (Id.) 
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FRAUD    (Continued). 

7,  Fraud  not  a  Pabt  of  Cause  of  Action — Obdeb  of  Peoop. — ^Th© 
cause  of  action,  in  the  remedj  shown,  does  not  rest  upon  fraud. 
The  fraud  comes  in  technicallj  not  as  a  part  of  the  plaintiff's 
prima  facie  case,  but  by  way  of  reply  to  any  claim  of  the  defend- 
ant resting  upon  the  sale;  yet  this  is  a  mere  matter  of  order 
of  proof.     (Id.) 

8.  Sufficiency  of  Proof  of  Fraud  —  Presumption  —  CoxpijcnNa 
Evidence. — The  presumption  of  law  is  in  favor  of  honesty  and 
fair  dealing,  where  there  are  no  confidential  relations;  and  the 
evidence  of  fraud  must  be  more  than  sufficient  to  raise  a  suspicion. 
It  is  held  that  the  evidence  on  the  question  of  fraud  was  such  as  to 
make  the  decision  of  the  trial  court  in  the  matter  conclusive  upon 
this  court.     (Id.) 

Bee  Agency,  5;  Contracts,  12,  13;  Gift,  2,  3;  Guardian  and 
Ward,  2,  3;  Malicious  Prosecution,  h  ^i  Specific  PerformanM, 
17,  29. 

GIFT. 

1.  Deed  of  Gift — Possession  Baises  Presumption  of  Deuvert.— A 
deed  of  gift  which  is  in  the  possession  of  the  grantees  is  presumed 
to  have  been  delivered,  and  the  burden  is  on  the  grantor,  seeking  to 
invalidate  such  deed  for  want  of  delivery,  to  rebut  this  presumption. 
(Zihn  V,  Zihn,  405.) 

2.  Delivery  Question  of  Fact— Bvidencb — ^Finding. — The  question 
of  the  delivery  of  the  deed  is  one  of  fact  to  be  determined  by  the 
trial  court,  and  where  the  evidence  is  substantially  conflicting,  th« 
finding  of  the  trial  court  is  conclusive.  In  this  case,  the  finding 
that  the  deed  in  question  was  delivered  is  held  sustained  by  the 
evidence,  as  is  also  the  finding  that  it  was  untainted  by  fraud.    (Id.) 

3.  Deed  from  Father  to  Daughter — Confidential  Belations — ^Prb- 
sumptio'n  op  Fraud — Evidence  to  Bebut  Presumption. — In  an 
action  to  set  aside  a  deed  of  gift  from  a  father  to  his  daughters 
on  the  ground  of  fraud,  any  presumption  of  fraud  arising  from 
the  admitted  allegations  of  the  complaint  respecting  the  confidential 
relations  of  the  parties  may  be  rebutted,  and  the  effect  of  the  pre- 
sumption, if  any  is  raised,  is  merely  to  throw  upon  the  donees  the 
burden  of  showing  that  the  gift  was  made  freely  and  voluntarily, 
with  full  knowledge  of  all  the  facts,  and  with  perfect  understand- 
ing of  the  effect  of  the  transfer.  This  requirement  the  donees  in 
the  present  case  have  complied  with,  and  the  validity  of  the  deed 
is  not  affected  by  a  further  finding  that  at  the  time  of  its  delivery 
the  parties  agreed  that  the  grantor  should  have  a  life  estate  in  the 
property,  and  that  the  grantees  should  become  the  owners  in  fee 
subject  to  such  life  estate.     (Id.) 
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CUFT    (Continued). 

4.  Findings  as  to  Probative  Pacts. — In  such  an  action,  where  judg- 
ment is  rendered  in  favor  of  the  defendants,  it  is  immaterial  that 
the  evidence  is  insufficient  to  sustain  certain  findings  relative  to  pro- 
bative facts,  which  are  of  such  a  nature  that  a  finding  in  favor  of 
plaintiff  thereon  could  not  affect  the  dear  and  specific  findings  of 
ultimate  facts  in  favor  of  the  defendants.     (Id.) 

5.  EviDENC!>— iQuESTiON  ALREADY  ANSWERED. — The  refusal  to  allow 
a  witness  on  his  direct  examination  to  answer  a  question  is  not 
prejudicial  error,  if  the  subject-matter  of  the  inquirj  had  already 
been  fully  covered  in  the  prior  examination  of  the  witness.     (Id.) 

6.  Deliyery — ^Release  op  Dominion  and  Control  —  Gifts  Causa 
Mortis — A  gift  is  a  transfer  of  personal  property  made  voluntarily 
and  without  consideration,  and  a  verbal  gift  is  not  valid  unless 
the  means  of  obtaining  possession  and  control  of  the  thing  are 
given,  nor,  if  it  is  capable  of  delivery,  unless  there  is  an  actual 
or  symbolical  delivery.  The  delivery  must  be  absolute,  that  is,  tha 
donor  must  not  only  part  with  the  possession  of  the  property,  but 
must  relinquish  to  the  donee  all  dominion  and  control  over  it.  These 
requirements  hold  true  of  all  gifts,  whether  they  be  gifts  inter 
vivos  or  gifts  causa  mortis.  If  the  transfer  of  such  dominion  and 
eontrol  is  postponed  to  some  future  date,  as  until  the  date  of  the 
death  of  the  donor,  it  becomes  thereby  no  more  than  an  unexecuted 
and  unenforceable  promise  to  make  a  future  gift.  (Beebe  v.  Coffin, 
174.) 

T.  Distinction  between  Gifts  Causa  Mortis  and  Inter  Vivos. — The 
single  vital  distinction  between  a  gift  causa  mortis  and  a  gift  inter 
vivos  is  that  the  former,  being  in  its  nature  testamentary,  is  subject 
to  the  donor's  revocation  while  he  lives.     (Id.) 

3.  Delivery  of  Belease  of  Mortgage — Incomplete  Gift. — A  mort- 
gagee inclosed  a  release  and  satisfaction  of  the  mortgage  in  a 
sealed  envelope,  and  delivered  the  same  to  the  mortgagor,  who  had 
no  actual  knowledge  of  what  the  envelope  contained,  with  instruc- 
tions which  limited  its  taking  effect  until  after  the  death  of  the 
mortgagee.  During  the  life  of  the  mortgagee,  the  envelope  remained 
in  his  safe  deposit  box,  subject  to  his  call.  Held,  that  the  facts  were 
insufficient  to  establish  a  gift  causa  mortis  of  the  mortgage 
indebtedness.     (Id.) 

See  Fraud,  1-3;  Husband  and  Wife,  3,  14;   Trust. 

ORANTOB  AND  GRANTEE.     See  Deed;    Mines  and  Mining,   1,  2; 
Specific  Performance;  Vendor  and  Vendee. 

GUARANTY. 

1.  Guaranty  to  Bank — ^Percentage  of  all  Draits  by  Fruit  C5om- 
pakt— Bills    of    Lading — Orange    Seasons — ^Explanatory    Evi- 


Digitized  by  VjOOQIC 


840  Guardian  and  Ward. 

GUARANTY  (Ck)ntmued). 

DEKCE. — ^A  guaranty  by  the  defendant  to  a  bank  of  ninety  per  cent 
of  all  drafts  drawn  thereupon  by  a  fruit  company,  with  bills  of 
lading  attached,  during  two  orange  seasons,  is  not  so  plain  and 
unambiguous  upon  its  face  that  evidence  is  not  admissible  in  ex- 
planation of  it.     (iHrst  National  Bank  of  Redlands  v.  Bowers,  95.) 

2.  SUTFICIBNCY  OF  EXPLANATION — SUPPOKT  OF  VKBDICT  FOB  DEFEND- 
ANT.—  Held,  that  the  explanatory  evidence  introduced  by  the 
defendant  to  show  that  the  guaranty  was  not  of  ninety  per  cent  of 
each  draft  drawn,  but  that  the  bank  in  allowing  the  fruit  company 
to  draw  ninety  per  cent  of  each  draft  was  to  retain  the  surplus  as  a 
security  fund  to  the  end  of  each  fruit  season,  and  that  she  was  only 
to  be  liable  for  ninety  per  cent  of  the  face  of  all  drafts  drawn 
during  the  season,  was  sufficient,  if  believed  by  the  jury,  to  support 
a  verdict  for  the  defendant.     (Id.) 

GUARDIAN  AND  WARD. 

1.  Testamentaky  Guardian — Consent  of  Mothea  to  Appointment 
BT  Father. — Under  section  241  of  the  Civil  Code  providing  that 
"A  guardian  of  the  person  or  estate,  or  of  both,  of  a  child  bom, 
or  likely  to  be  bom,  may  be  appointed  by  will  or  by  deed,  to  take 
effect  upon  the  death  of  the  parent  appointing:  1.  If  the  child  be 
legitimate,  by  the  father,  with  the  written  consent  of  the  mother,** 
— the  consent  of  the  mother  to  a  guardian  appointed  by  the  will 
of  the  father  may  be  given  after  the  death  of  the  father.  (Guard- 
ianship of  Baker,  537.) 

2.  Bbsidence  of  Minor — Conclusiveness  of  Finding — ^Fraud  ok 
Mistake. — In  a  proceeding  for  the  appointment  of  the  guardian 
of  a  minor,  a  finding  that  the  minor  was  a  resident  of  the  county 
in  which  the  proceeding  was  instituted  is  of  a  jurisdictional  fact 
and  is  conclusive,  in  the  absence  of  fraud  or  mistake.     (Id.) 

3.  Vacating  Order  of  Appointment — Finding— Appeal— Specifica- 
tion OF  Particulars. — In  a  proceeding  to  set  aside  an  order  ap- 
pointing a  guardian  of  a  minor,  on  the  ground  of  fraudulent  repre- 
sentations as  to  his  residence^  a  finding  negativing  the  allegations  of 
fraud  will  not  be  reviewed  on  an  appeal  from  an  order  refusing  to 
vacate  the  appointment,  when  the  bill  of  exceptions  contains  no 
specifications  of  the  particulars  wherein  the  evidence  is  insufficient 
to  justify  the  finding.     (Id.) 

HABEAS  COBPUS.    See  Physicians  and  Surgeons,  2. 

HOLIDAYS. 

1.  Legal  Holidays — Constitutional  Law — Transaction  of  Judi- 
cial Business* — Section  5  of  Article  VI  of  the  constitution,  de- 
claring that  the  superior  courts  of  the  state  "shall  be  always  open 
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HOLIDAYS  (Continued). 

(legal  holidays  and  non- judicial  days  excepted),"  but  "injunctions 
and  writs  of  prohibition  may  be  issued  and  served  on  legal  holidays 
and  non-judicial  days," — ^authorizes  the  legislature  to  allow  or  dis- 
allow the  transaction  of  aU  or  any  class  of  judicial  business  upon 
legal  holidays,  by  an  act  not  in  itself  obnoxious  to  other  restrictions 
of  the  constitution.  (Diepenbroek  v.  Superior  Court  of  the  County 
of  Sacramento,  597.) 

2.  Spiwial  Holidays — Amendment  of  1907  to  Section  135  op  Code 
OF  Civil  Pbocedurs  Unconstitutional. — That  portion  of  the 
amendment  of  section  135  of  the  Code  of  Civil  Procedure,  enacted 
at  the  special  session  of  the  legislature  on  November  23,  1907,  and 
providing  that  on  all  "special  holidays"  declared  by  the  governor 
of  the  state,  the  courts  shall  be  open  for  the  transaction  of  all 
judicial  business  "except  the  trial  of  an  action  or  the  rendition  of 
a  judgment  based  upon  a  contract,  expressed  or  implied,  for  the 
direct  payment  of  money,"  is  unconstitutional  in  that  it  confers 
a  special  privilege  upon  a  class,  not  founded  upon  any  constitutional, 
rational,  or  legal  distinction.  The  exception  is  so  integral  a  portion 
of  the  statute  as  to  render  the  entire  amendment  void.     (Id.) 

HOMESTEAD. 

1.  Deed  of  Tbust  to  Bbcxtre  Debt  not  an  Abandonment. — ^Where  a 
homestead  has  been  regularly  selected  the  subsequent  execution  of  a 
deed  of  trust  by  the  husband  and  wife  to  secure  the  payment  of  a 
debt,  though  in  the  form  of  a  grant,  is  not  a  "grant"  within  the 
meaning  of  section  1243  of  the  Civil  Code  providing  the  manner  for 
the  abandonment  of  the  homestead,  but  is  practically  and  substan- 
tially a  mortgage  with  a  power  of  sale,  and  does  not  constitute  an 
abandonment  of  the  homestead.     (MacLeod  v.  Moran,  97.) 

2.  Effect  of  Legal  Title  in  Trustees. — In  such  case  the  legal  title 
in  the  trustees  is  conveyed  solely  for  the  purpose  of  security,  and 
carries  no  other  incident  of  ownership  than  the  right  to  convey 
upon  default,  but  leaves  a  legal  estate  in  the  trustor  or  his  successors 
as  against  all  persons  other  than  the  trustees  and  those  lawfully 
claiming  under  them.     (Id.) 

8.  Homestead  Mat  Be  Selected  after  Deed  of  Trust. — A  trustor 
in  possession  may  select  as  a  homestead  property  covered  by  a  deed 
of  trust  to  secure  his  debt.     (Id.) 

4.  Effect  of  Payment  of  Debt — Cessation  of  Estate  of  Trustees 
— Title  of  Kecord  Compellable. — Upon  the  payment  of  the  debt 
secured  by  a  deed  of  trust  the  estate  of  the  trustees  absolutely 
ceases,  leaving  in  them  nothing  but  the  bare  legal  title  of  record, 
which  they  may  be  compelled  to  reconvey  to  the  owner  to  make  the 
record  title  clear.  The  reconveyance  is  no  part  of  the  execution 
of  the  trust.     (Id.) 
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HOMESTEAD   (Continued). 

5.  Construction  of  Clause  in  Deed  of  Trust — Abandoning  Homz- 
STEAD. — A  clause  in  a  deed  of  trust  to  secure  a  debt  purporting 
to  abandon  all  right  of  homestead  is  to  be  construed  only  as  an 
abandonment  to  the  trustees  for  the  purposes  of  the  trust,  and  not 
as  divesting  the  homestead  right  absolutelj.  No  such  express  aban- 
donment to  the  trustees  was  necessary  to  enable  them  to  convej 
the  whole  property  free  of  claim  of  homestead  to  a  purchaser  at  a 
trustees'  sale  had  in  execution  of  the  trust,  and  the  express  aban- 
donment can  have  no  further  effect.     (Id.) 

6.  Lands  Held  by  Tenancy  in  Common. — In  this  state,  land  held  by 
tenancy  in  common  or  joint  tenancy  cannot  be  selected  or  claimed 
as  a  homestead.     (U.  S.  Oil  and  Land  Co.  v.  Bell,  781.) 

HUSBAND  AND  WIFE. 

1.  Non -Resident  Wife  May  Maintain  Action  fob  Maintenance. — 
Under  section  137  of  the  Civil  Code,  a  non-resident  wife  may  main- 
tain an  action  in  this  state  against  a  resident  husband  for  perma- 
nent support  and  maintenance  when  she  has  cause  for  a  divorce 
against  him  under  section  92  of  that  code.     (Hiner  ▼.  Hiner,  254.). 

t.  Power  to  Transmute  Separate  Property  into  Community 
Property. — A  husband  and  wife  may  by  contract  transmute  the 
separate  property  of  either  into  community  property.  (Title  In- 
surance and  Trust  Company  ▼.  Ingersoll,  1.) 

3.  Action  by  Wife  to  Entorcb  Trust — Control  by  Husband  of 
WuB*s  Property — Presumption  of  Trust — ^Burden  of  Proof. — 
In  an  action  by  the  wife  to  enforce  a  trust  against  the  husband 
in  respect  of  her  separate  property,  the  mere  fact  that  the  husband, 
with  her  consent,  had  the  management  and  control  of  her  separate 
property,  does  not  show  any  intention  on  her  part  to  make  a  gift 
thereof  to  the  husband,  or  to  change  it  into  community  property. 
The  presumption  in  such  case  is  that  it  continues  to  be  her  separate 
property,  and  that  the  husband  takes  the  carpus  or  principal  of  such 
property  in  trust  for  the  wife;  and  the  burden  of  proof  is  upon 
the  husband  to  show  an  intended  change  by  the  wife  in  the  $iatu» 
of  her  property.     (Id.) 

4.  Express  Agreement  not  Essential — Circumstantial  Proof — 
Support  of  Findings  for  Husband. — It  is  not  essential,  in  order 
to  support  findings  for  the  husband,  that  the  understanding  between 
the  husband  and  wife  was  that  her  separate  money  delivered  to  him 
should  be  treated  as  community  property,  and  that  the  wife  con- 
verted it  into  community  property,  that  the  husband  should,  show 
an  express  agreement  to  that  effect  on  the  part  of  the  wife.  The 
change  in  the  status  of  the  property  may  be  shown  by  the  nature 
of  the  transaction,  or  appear  from  surrounding  circumstances,  if 
clearly  evincing  the  intention  of  the  wife  to  change  mx6h.  status^ 
(Id.) 
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HUSBAND  AND  WIFE  (CJontinued.) 
5.  Deposit  of  Wife's  Monkt  to  Credit  of  Husband's  Account  in 
Bank — Evidenob  of  Husband— Use  as  Community  Property. — 
The  evidence  of  the  husband  that  the  bulk  of  the  money  derived 
from  sales  of  the  wife's  separate  property,  was  deposited  by  the 
wife  to  the  credit  of  the  account  of  the  husband  in  a  local  bank, 
where  he  kept  his  money,  and  that  he  drew  from  the  same  in  pay- 
ment of  all  general  expenses  of  himself  and  wife,  and  for  purposes 
of  investment  of  property  in  his  own  name,  and  that  it  was  generally 
understood  between  them,  without  express  words,  that  this  was  a 
common  fund,  to  be  used  indiscriminately  for  the  benefit  of  the 
conununity,  and  that  it  was  so  treated  for  fifteen  years,  without 
objection  by  her  or  demand  for  an  accounting,  is  sufficient,  notwith- 
standing opposing  circumstances,  to  sustain  the  finding  in  favor 
of  the  husband,  (Id.) 
<5.  Tracing  op  Wife's  Money  into  Keal  Estate. — Where  the  record 
shows,  without  conflict,  that  some  of  the  money  of  the  wife  that 
came  into  the  hands  of  the  husband,  was  clearly  traced  into  other 
property,  a  finding  that  none  of  the  money  could  be  traced  is 
not  fully  sustained.  If  there  was  no  change  in  the  statiLS  of  her 
separate  property,  and  a  portion  of  it  can  be  clearly  traced,  she  is 
entitled  to  the  relief  asked  in  respect  thereto.     (Id.) 

7.  Prejudicial  Error  in  Testimony  for  Husband  —  Evidence  of 
Good  Character. — Where  the  evidence  in  support  of  the  finding 
rested  almost  entirely  upon  the  testimony  of  the  husband,  and  there 
was  no  evidence  impeaching  his  good  character,  and  the  case,  viewed 
in  the  light  most  favorable  to  defendant,  was  a  close  one  on  the 
facts,  in  consideration  of  the  burden  of  proof  resting  upon  him, 
it  was  prejudicially  erroneous,  against  the  plaintiff's  objection,  to 
admit  the  testimony  of  witnesses  f6r  the  husband  to  his  good  char- 
acter for  truth,  honesty  and  integrity.     (Id.) 

8.  Action  for  Death  of  Wife — Malpractice  of  Physician — Pijjad- 
ING — Heirship  of  Husband. — In  an  action  by  a  husband  to  recover 
damages  for  the  death  of  his  wife,  alleged  to  have  been  caused  by 
the  negligent  malpractice  of  the  defendant  as  her  physician,  th» 
complaint  need  not  expressly  aver  that  the  husband  is  the  heir  of 
his  deceased  wife,  where  it  is  alleged  that  she  was  his  wife  at 
the  time  of  her  death.     (Groom  y.  Bangs,  456.) 

9.  Certainty  of  Cause  of  Action.— The  cause  of  action  is  not  uncer- 
tain. It  is  neither  for  injury  to  the  wife  nor  to  the  husband  in 
her  lifetime;  but  is  one  cause  of  action  only  for  damages  to  the 
husband  as  heir  of  the  wife,  for  a  negligent  injury  causing  her 
death.     (Id.) 

10.  Amended  and  Supplemental  Complaint — ^Nbw  Cause  of  Action 
— ^Discontinuance — Demurrer  without  Objections — Appearangi 
r-WAiVMt  OF  Irregularity. — ^Where  the  original  complaint  was  by 
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HUSBAND  AND  WIFE  (Continued). 

husband  and  wife  for  damages  for  bodUy  pain  and  injurj  eanaed 
by  the  alleged  negligent  and  unskillful  treatment  of  her  by  the 
defendant;  and  an  amended  and  supplemental  complaint  stated  a 
new  cause  of  action  by  the  husband  alone  for  the  negligent  and 
unskillful  treatment  of  the  defendant  causing  her  death,  the  filing 
of  the  same,  was,  in  effect,  a  discontinuance  of  the  former  action, 
and  the  beginning  of  a  new  action  for  a  new  cause.  Where  the 
defendant,  without  objection,  appeared  to  the  new  cause  of  action, 
and  demurred  to  the  new  pleading,  the  irregularity  in  the  mode 
of  the  procedure  was  waived;  and  objection  thereto  cannot  be 
urged  upon  appeal  for  the  first  time.     (Id.) 

IL  SuBvivoRSHip  OP  Obioinal  Gauss  of  Action — Immaterial  Ques- 
tion.— The  question  whether  or  not  the  original  cause  of  action 
Burviyed  to  the  husband  on  the  death  of  the  wife  is  immaterial. 
The  original  complaint  was  not  before  the  court,  and  the  sufficiency 
of  the  amended  complaint  upon  demurrer,  as  to  the  right  of  the 
plaintiff  to  maintain  the  cause  of  action  therein  stated,  is  to  be 
determined  solely  by  its  own  allegations  without  reference  to  those 
in  the  original  complaint.     (Id.) 

12.  Title  in  Wipe — Construction  of  Cod»— Presumption — Amend- 
ment NOT  Bbtboactivb — COMMUNITY  PROPERTY.— The  amendment 
to  section  164  of  the  Civil  Code  in  1889,  creating  a  presumption  in 
favor  of  separate  property  where  title  is  taken  in  the  wife's  name, 
is  not  retroactive;  and  where  the  deed  was  taken  in  the  wife's  name 
prior  to  that  amendment  the  presumption  is  that  she  held  it  as  com- 
munity property,  and  the  deed  alone  cannot  show  the  contrary. 
(Nilson  V.  Sarment,  524.) 

13.  Separate  Property  op  WiPB.-*-In  such  case,  in  order  to  constitute 
the  property  so  taken  in  her  name  the  separate  property  of  the 
wife,  it  must  be  shown  either  that  it  was  purchased  with  her 
separate  funds,  or  that  it  was  given  to  her  by  the  husband.    (Id.) 

14.  Gift  by  Husband— Finding  Against  Evidence. — ^Where  the  court 
found  upon  sufficient  evidence  that  the  property  lived  upon  by  hus- 
band and  family  and  taken  in  the  wife's  name,  was  acquired  with 
community  funds  paid  for  by  the  husband;  but  further  finds  that 
the  property  was  given  to  her  by  the  husband,  the  latter  finding 
must  be  deemed  against  the  evidence  where  the  husband,  without 
conflict,  testified  that  he  bought  it  for  a  home,  and  did  not  intend 
to  make  a  gift  thereof  to  the  wife,  and  no  circumstances  appear 
sufficient  to  justify  the  inference  that  it  was  her  separate  property^ 
or  to  overcome  the  presumption  that  it  was  community  property. 
(Id.) 

15.  CiBCUMSTANCES  NOT  OVERCOMING  PRESUMPTION. — The  drcumstances 
that  the  deed  described  the  land  as  encumbered  by  a  mortgage,  to 
be  paid  by  the  grantee,  where  it  was  in  fact  fully  paid  by  the 
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HUSBAND  AND  WIFE  (Continued). 

husband  with  community  funds,  and  that  the  property  was  insured 
in  the  wife's  name,  and  the  loss  was  made  payable  to  her,  and 
that  deeds  of  trust  were  executed  by  husband  and  wife  to  secure 
loans,  with  a  proviso  for  re-conveyance  to  the  wife,  were  none  of 
them  sufficient  to  overcome  the  presumption  that  the  record  title 
left  in  the  wife's  name,  was  community  property.     (Id.) 

It,  Em&OT  OF  INSUBANOB  IN  Wife's  Nams. — Where  the  house  and 
lot  standing  in  the  wife's  name  was  not  her  separate  property, 
the  assumption  that  the  insurance  money  was  payable  to  her  in 
the  event  of  loss  by  fire,  would  not  make  the  money  her  separate 
property,  any  more  than  the  burnt  house  was  such.     (Id.) 

17.  Termination  of  Di&eds  of  Trust. — The  provision  for  reconvey- 
ance, or  any  reconveyance  actually  made,  could  have  no  legal  effect 
otherwise  than  to  make  the  record  title  clear,  since  upon  payment 
of  the  debt,  the  purposes  of  the  trust  ceased  and  the  property  at 
once,  without  a  reconveyance,  revested  in  the  party  or  parties  who 
had  owned  it  before.  The  record  title  left  in  the  wife,  is  no  evi- 
dence that  she  held  it  otherwise  than  as  community  property.     (Id.) 

18.  Claim  of  Separate  Property  by  Wife — Purpose  of  Sale — 
Objection  by  Husband. — The  claim  by  the  wife  that  the  property 
was  hers,  and  that  she  was  about  to  sell  it,  and  the  objection  of 
the  husband  that  she  could  not  sell  it  unless  he  signed  the  deed, 
cannot  be  construed  as  an  admission  on  his  part  that  the  land  was 
her  separate  property,  or  that  she  had  the  right  to  sell  it.     (Id.) 

19.  Husband  not  Estopped  against  Wife's  Grantee — ^Provision  fob 
Surplus  on  Sale  by  Trustee. — The  husband  is  not  estopped  as 
against  the  grantee  of  the  wife  by  a  mere  provision  in  the  deeds 
of  trust  that  in  case  of  sale  by  the  trustees,  the  surplus,  if  any, 
should  be  paid  to  the  wife,  from  claiming  the  property  as  com- 
munity property  against  such  grantee,  where  the  latter  knew  that  his 
grantor  was  a  married  woman  and  was  bound  to  ascertain,  at  his 
peril,  whether  the  property  was  community  property,  and  he  did 
not  rely  upon  any  statement  made  by  the  husband,  but  relied  upon 
the  wife's  warrar.ty  of  title  in  her  deed,  it  being  matter  of  com- 
mon knowledge  that  such  deeds  are  unusual  in  this  state.     (Id.) 

See  Divorce;  Guardian  and  Ward. 
IDEM  SONANS.    See  Insane  Persons,  3. 
INFANTS.    See  Guardian  and  Ward. 
INHEBITANCE  TAX    See  Collateral  Inheritance  Tax,  5-17. 
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INJUNCTION. 

Picketing  by  Labor  Union — Finding  Unsuppobtbd  by  Evidence. — ^Inr 
an  action  brought  hy  a  manufacturing  corporation* against  a  labor 
onion  and  some  of  its  officers  and  members  to  obtain  an  injunction, 
restrain ing  the  defendants  from  interfering  with  the  plaintiff  in. 
the  conduct  of  its  business  by  stationing  pickets  in  the  neighbor- 
hood of  plaintiff*s  place  of  business,  or  otherwise  molesting  or 
interfering  with  any  person  or  persons  transacting  business  with 
the  plaintiff,  where  the  evidence  entirely  fails  to  show  that  the* 
pickets  had  ever  come  in  contact  with  or  influenced  any  one  desir- 
ing to  deal  with  the  plaintiff  as  a  customer,  and  had  not  been  sta- 
tioned at  or  near  the  plaintiff^s  place  of  business  for  a  week  prior 
to  the  commencement  of  the  action,  a  finding  that  such  pickets  ''are- 
still  engaged  in  the  acts  complained  of"  is  not  sustained  by  the  evi- 
dence, and  an  order  refusing  the  defendants  a  new  trial  asked  for 
on  that  ground  will  be  reversed.  (Crescent  Feather  Co.  v.  United^ 
Upholsterers*  Union,  433.) 

See  Water  and  Water-Rights,  5-10. 

INSANE  PERSONS. 

1.  Liability  fob  Care  in  State  Hospital. — An  action  may  be  main-^ 
tained  by  a  state  hospital  by  its  treasurer,  against  an  insane  person' 
confined  therein  under  a  regular  order  of  commitment,  who  owns^ 
property,  to  recover  judgment  for  his  care,  support,  and  mainte- 
nance, under  the  act  of  the  legislature,  known  as  the  "Insanity^ 
Law,"  approved  March  31,  1897.  (Napa  State  Hospital  v.  Dasso, 
698.) 

2.  Evidence — Beoulaeity  or  Commitment — Collateral  Attack — 
Preliminary  Steps — Presumption. — ^Upon  a  collateral  attack  upon 
the  order  of  commitment,  in  such  action,  made  many  years  subse- 
quent to  the  order,  which  shows  upon  its  face  that  the  examination, 
was  had  while  the  insane  person  was  before  the  judge  at  the  hear- 
ing, it  is  unnecessary  to  prove  the  requisite  preliminary  steps,  but 
it  will  be  presimied  in  the  absence  of  contrary  proof,  that  such, 
steps  were  regularly  had.     (Id.) 

S.  Name  of  Person  Committed  and  Person  Sued— Presumed  Iden- 
tity— DiFi-ERENCB  IN  SPELLING — IDEM  SoNANS. — Where  the  com- 
mitment was  of  **Emanuel  Tasso,"  and  the  person  sued  was  "Eman- 
uello  Dasso,"  and  it  appears  that  the  difference  in  the  given  name- 
was  merely  the  difference  between  the  English  and  Italian  method 
of  spelling,  the  court  properly  treated  the  surnames  as  idem  sonofw^ 
(Id.) 

4.  Action  Brought  under  Act  of  1897  Unaffected  by  Repeal. — 
Where  the  action  was  brought  under  the  act  of  1897  it  was  un- 
affected by  the  repeal  of  that  act  pending  suit,  there  being  an 
express  reservation  of  pending  actions  previously  commenced,  wfaieb 


Digitized  by  VjOOQIC 


Insane  Persons.  847 


INSANE  persons  (Continued). 

must  be  prosecuted  to  final  determination  in  the  manner  and  form 
in  which  it  was  brought.     (Id.) 

5.  Constitutional  Law— Special  Legislation  as  to  Private  Cor- 
porations— Public  Corporations  Unaffected. — The  provisions  of 
the  constitution  forbidding  the  organization  of  private  corporations- 
by  special  legislation  are  inapplicable  to  the  formation  of  public 
corporations  organized  for  governmental  purposes,  and  which  are^ 
state  agencies,  subject  to  the  control  and  government  of  the  state. 
(Id.) 

6.  CoNSTiTUTiONALiTT  OF  INSANITY  AoT. — The  Insanity  Act  of  189T 
is  constitutional  and  valid.  The  right  conferred  therein  upon  state 
hospitals  to  recover  for  the  care  and  maintenance  of  insane  person» 
confined  therein,  is  not  special  or  class  legislation.     (Id.) 

7.  Restoration  to  Capacity— -Construction  of  Code — Guardian- 
ship.— The  provisions  of  section  1766  of  the  Code  of  Civil  Proced- 
ure, respecting  the  restoration  of  an  insane  person  to  capacity,  are 
not  applicable  to  one  who  has  been  confined  in  an  insane  asylum 
without  having  been  put  under  guardianship.  (Aldrich  v.  Barton,. 
488.) 

8.  Certificate  of  Discharge  from  State  Hospital — ^Want  of  Au- 
thority— ColIiATEral  Atiack. — A  certificate  of  discharge  from  a- 
state  hospital  by  an  ofiicial  having  jurisdiction  to  make  it,  under  sec- 
tion 2189  of  the  Political  Code,  is  made  by  that  section  evidence  of 
an  adjudication  that  the  person  discharged  had  recovered;  but  it  is^ 
open  to  collateral  attack  for  want  of  authority  to  make  it,  and  it 
may  be  shown  that  when  it  was  made  the  apparently  discharged  per- 
son was  not  an  inmate  of  the  hospital,  nor  within  the  control' 
of  the  superintendent  when  the  certificate  was  made;  and  upon  sad^ 
showing,  the  certificate  is  ineffectual  for  any  purpose.     (Id.) 

9.  Trust  Under  Will—Construction — Actual  Recovery  from  Men- 
tal Incompetency. — Where  a  trust  under  a  will  provided  for  title 
in  trustees  to  provide  an  income  for  the  support  of  an  insane  person, 
"so  long  as  he  shall  be  incompetent  to  hold  and  properly  manage 
his  affairs  and  property,"  the  principal  to  be  turned  over  to  him 
apon  his  restoration  "to  mental  soundness  and  capacity,"  the  trust 
is  to  be  construed  as  continuing  until  the  actual  recovery,  in  fact,. 
from  mental  derangement  or  incompetency,  rather  than  the  mere 
making  of  an  order  purporting  to  declare  such  recovery.     (Id.) 

10.  Certificate  Prima  Facie  Evidence. — A  certificate  of  discharge 
granted  under  the  act  of  1897  (Stats.  1897,  p.  331),  or  under  the 
act  of  1901  (Stats.  1901,  p.  639),  is  merely  prima  facie  evidence  of* 
sanity,  and  may  be  overcome  by  proof  to  the  contrary.     (Id.) 

U.  Right  to  Terminate  Trust  Under  Will — Proof  Required — Sup- 
port of  Finding. — ^In  order  to  terminate  the  trust  under  the  will 
the   discharged   person   must   prove   restoration   to   a   condition   of 
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competency  in  fact  to  manage  his  affairs.  On  this  issne,  tbe  find- 
ing of  the  court  was  against  him,  and  is  eupported  bj  sufficient 
evidence.     (Id.) 

INSTRUCTIONS.     See  Contracts,  13;  Criminal  Law,  4,  11;  Libel,  3, 
5;  Negligence,  10. 

INSURANCE. 

L    LiFB     INSUBANCB — ASSESSMENT     PLAN — TbUST     FuND — ^"CONTRACT 

Holders" — Construction  of  Statute — ^Debenture  Contracts — 
Options. — Under  the  provisions  of  the  law  of  1891  (Stats.  1891,  p. 
126),  regulating  life  insurance  by  corporations  formed  to  carry  on 
the  business  of  "mutual  insurance  on  the  assessment  plan,"  and 
requiring  the  deposit  of  a  secured  trust  fund,  the  securities  for 
which  were  to  be  deposited  with  the  state  treasurer,  and  the  prin- 
cipal sum  was  to  be  **held  in  trust  for  the  contract  holders  of  such 
corporation,"  the  term  "contract  holders"  imports  holders  of  con- 
tracts of  life  insurance,  and  does  not  include  general  creditors,  or 
holders  of  "debenture  contracts,"  who  have  loaned  money  thereto, 
with  mere  options  at  maturity  to  take  a  life  annuity,  or,  if  in 
health,  a  paid  up  policy,  and  who  have  no  interest  in  the  trust 
fund,  until  all  holders  of  insurance  have  been  paid  therefrom. 
(Engwicht  v.  Pacific  States  Life  Assurance  Company,  183.) 

2.  Action  by  Holder  of  Insurance  to  Charge  Fund — Creditors' 
Bill — Necessary  Parties — Action  by  Court — ^Interpleader. — 
All  holders  of  contracts  of  insurance  are  entitled  to  share  ratably 
in  the  trust  funds;  and  they  are  all  necessary  parties  to  a  distribu- 
tion  thereof,  which  cannot  be  had  except  upon  a  bill  in  equity  in 
the  nature  of  a  creditor's  bilL  One  of  them  may  invoke  the  aid 
of  equity  in  enforcing  his  demand,  but  the  court,  with  the  corpora- 
tion defendant  and  its  books  before  it,  should  determine  what 
other  persons  are  entitled  to  share  in  the  trust  fund,  and  invite 
or  compel  their  presence  and  participation  by  interpleader.     (Id.) 

8.  Power  of  Court  upon  Hearing  of  Creditor's  Bill — ^Distribution 
OF  Fund — Receiver. — Upon  the  hearing  of  the  creditor's  bill,  with 
all  the  parties  interested  in  the  fund  before  it,  the  court  may  make 
equitable  distribution  of  the  funds,  and  may  appoint  a  receiver 
to  carry  that  distribution  into  effect.     (Id.) 

4.  Substitute  Method  not  Permissible. — The  method  adopted  by  the 
courts,  of  appointing  a  receiver  at  the  instance  of  one  party,  with 
a  command  to  all  persons  claiming  any  interest  in  the  fund  to 
appear  and  show  cause  within  sixty  days,  is  not  a  permissible 
substitute  for  bringing  them  all  in  as  necessary  parties  to  the 
distribution.     (Id,) 
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INSURANCE  (ContinuecL) 

5.  TiTLB  lNSUEANC»— RbCOBD  TiTLB — TiNUBB  OF  OOCUPANTa  EX- 
OEPTKD— TlTLK    BY    ADVERSE    POSSESSION    NOT    INSU&ED    AGAINST. — 

Where  a  policy  of  title  insurance,  by  its  terms,  onlj  insured  the  rec^ 
ord  title  to  the  property,  and  expressly  excepted  the  "tenure  of  the 
present  occupants,"  a  title  to  a  portion  of  the  property  acquired  by 
adverse  possession,  is  not  insured  against,  and  constitutes  no  breach 
of  the  covenant  of  title  set  forth  in  the  policy.  (Bothin  y.  The 
California  Title  Insurance  and  Trust  Company,  718.) 
<l.  Action  tor  Breach  of  Covenant — ^Defects  in  Title — ^Titlb  of 
Adverse  Claimants  Quieted — Trust-Deed  by  Stranger  to  Rec- 
ord Title. — In  an  action  to  recover  damages  for  alleged  breaches  of 
the  covenants  in  such  policy  of  title  insurance,  for  specified  defects 
in  the  title,  there  can  be  no  recovery  either  for  the  expense  of  defend- 
ing an  action  to  quiet  title  in  which  adverse  occupants  of  a  portion 
of  the  property  prevailed,  nor  can  a  deed  of  trust  executed  by  a 
stranger  to  the  record  title,  constitute  a  defect  in  the  record  title 
insured  against.     (Id.) 

7.  Effect  of  Recording  Act. — The  provisions  of  section  1213  of 
the  Civil  Code,  that  every  conveyance  of  real  property  acknowledged 
and  recorded  is  from  the  date  of  recordation  constructive  notice 
to  subsequent  purchasers  and  mortgagees,  are  inapplicable  to  a 
eonveyanoe  by  one  who  is  not  in  any  manner  connected  with  the 
title  of  record.     (Id.) 

8.  LiFX  Insurance — Assessicent  Insurance — ^Provision  for  In- 
crease pF  Rate  of  Premium. — A  provision  in  a  certificate  of  life 
insurance,  issued  by  an  assessment  life  insurance  association,  that 
the  "rate  of  the  mortuary  premiums  may  be  changed  to  correspond 
with  the  actual  mortality  experience  of  the  association,"  is  an  une- 
quivocal declaration  of  the  reserved  right  of  the  company  to  in- 
crease its  premiums  as  the  exigencies  of  its  business  may  require. 
(Schmierer  v.  Mutual  Reserve  Fund  Life  Association,  208.) 

INTEREST. 

1.  Excessive  Interest  upon  Interest — Whole  Interest  Avoided— 
Construction  of  Code, — Under  section  1919  of  the  Civil  Code, 
providing  that  "the  parties  may,  in  any  contract  in  writing  whereby 
any  debt  is  secured  to  be  paid,  agree  that  if  the  interest  ...  is  not 
punctually  paid,  it  shall  become  a  part  of  the  principal,  and  there- 
after bear  the  same  rate  of  interest  as  the  principal  debt,"  a 
provision  in  the  note  secured,  signed  by  the  adverse  party,  making 
the  unpaid  interest  on  interest  bear  a  grc^ater  rate  than  that  of  the 
principal  sum  secured,  renders  the  whole  interest  void  in  its  entirety, 
and  not  merely  as  to  the  excess  of  the  rate  agreed  upon,  and  the 
judgment  must  be  modified  in  so  far  as  it  allows  such  illegal  interest 
(Bell  V.  San  Francisco  Savings  Union,  64.) 
CLIU  Cal.— 64 
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INTEREST  (Continued). 

2.  Sevkrancb  of  Illegal  tbom  Legal  Interest. — ^Where  the  allow- 
anee  of  illegal  interest  continued  during  the  maturity  of  the  note 
and  an  agreed  extension  thereof,  but  the  note  provided  that  after 
maturity  of  the  principal  any  unpaid  principal  and  interest  shall 
bear  the  same  increased  rate,  such  provision  is  legal;  and  in  mod- 
ifying the  judgment  there  must  be  a  severance  of  the  illegal  from 
the  legal  interest,  and  only  the  former  can  be  deducted  from  the 
judgment.      (Id.) 

See  Mortgage,  11. 
INTEBPLEADEB.     See  Insurance,  2. 
IBBIGATION  DISTRICT.    See  Taxation,  6-10. 

JUDGMENT. 

1.  Vacation  or  Judgment  Other  than  One  Bendessd — ^Ebsoe  of 
Clerk — Court's  Power  of  Correction  after  Six  Months.— 
Where  the  clerk  of  the  court,  at  the  request  of  defendants'  attor- 
ney, entered  a  judgment  different  from  that  rendered  by  the  court, 
the  error  is  clerical,  and  not  judicial;  and  the  court  has  power  to 
vacate  it,  on  plaintiff's  motion,  at  any  time,  and  has  inherent 
power  to  correct  it  so  as  to  conform  to  the  judgment  rendered,  not- 
withstanding the  lapse  of  six  months,  which  period  has  no  appli- 
cation to  the  case.  (City  and  County  of  San  Francisco  y.  Brown, 
644.) 

2.  Ejectment — Judgment  of  Nonsuit— Dismissal — ^Tttli  not  De- 
termined—Judgment no  Bar  to  Second  Action. — ^A  judgment 
of  nonsuit  rendered  in  an  action  of  ejectment,  on  motion  of  the 
defendants,  decides  nothing  on  the  merits  of  the  case,  and  deter- 
mines nothing  as  to  the  title  of  plaintiff,  or  defendants;  but  it  sim- 
ply operates  as  a  dismissal  of  the  case  for  want  of  sufficient  proof 
as  to  the  title  of  the  plaintiff,  and  is  not  a  bar  to  a  subsequent 
action  by  the  plaintiff  upon  the  same  cause  of  action.     (Id.) 

8.  Effect  of  Jitdgment  as  Bes  Adjudicata — New  Eyidbncs. — ^A  final 
judgment  is  conclusive  not  only  as  to  matters  judicially  determined, 
but  also  as  to  every  matter  that  might  have  been  litigated;  and  the 
subject-matter  involved  cannot  be  re-litigated,  in  a  subsequent  pro- 
ceeding, on  the  ground  of  newly  discovered  evidence.  (Estate  of 
BeU,  331.) 

See  Appeal,  2,  3,  6,  8,  16;  Corporations,  7-9;  Partition;  Partner- 
ship, 3,  4;  Practice,  1-5;  Specific  Performance,  7. 

JUBISDICTION.    See  Appeal,  2,  7,  15;  Certiorari;  Prohibition;  Slan- 
der; Wills,  11. 
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JUBY  AND  JURORS.     See  Wills,  18-20. 
LACHES.    See  Tenants  in  Common. 

LAND.    See  Adverse  Possession;  Agency,  1-3;    Recording;    Tide-Lands; 
Title  to  Land. 

LIBEL. 

1.  False  Charge  of  Official  Corruption  Against  Candidate  fob 
Be-Election — ^Privileged  Communication  no  Defense. — The  pub- 
lication of  a  false  charge  against  a  candidate  for  re-election  to 
office,  that  while  in  office  he  was  guilty  of  official  corruption,  in 
soliciting  and  accepting  personal  benefits  as  a  consideration  to 
influence  his  officials  acts,  as  a  member  of  a  city  council,  is  libelous 
per  se;  and  there  is  nD  privileged  communication  under  the  code, 
or  general  law,  which  will  exempt  the  defendant  publishing  such 
charge,  from  responsibility  for  falsehood.  (Dauphiny  v.  Buhne, 
757.) 

2.  Truth  of  Charge  the  Only  Justification. — A  libel  is  no  more 
justifiable  when  published  against  a  candidate  for  public  office, 
than  if  published  of  him  on  any  other  occasion.  Though  the  pub- 
lication of  the  truth  is  justifiable;  yet  the  publication  of  a  false- 
hood finds  no  justification  whatever  under  the  law.  The  law  does 
not  permit  the  character  of  those  seeking  position  to  be  destroyed 
under  any  guise  of  privileged  publication.  One  can  justify  the 
publication  of  a  libel  against  a  candidate  for  public  office  upon 
privilege,  only  by  proof  that  the  accusation  is  true.     (Id.) 

3.  Error  ih  Instructions — Priyilegb — ^Libelous  Charge. — It  was 
error  to  instruct  the  jury  that  the  publication  was  privileged,  where 
there  was  no  evidence  to  sustain  it,  but  the  facts  and  circum- 
stances connected  with  the  publication  negatived  the  existence  of 
such  privilege.  The  question  being  one  of  law,  it  was  the  court's 
duty,  if  requested,  to  instruct  the  jury  that  the  publication  was 
not  privileged.  The  court  also  erred  in  refusing  to  instruct  the 
jury  that  the  article  set  forth  in  the  complaint  was  libelous  upon 
its  face.     (Id.) 

4.  Failure  to  Prove  Plea  of  Justification — Aggravation. — The 
court  also  erred  in  refusing  to  instruct  the  jury  that  where  the  de- 
fendant reiterates  the  alleged  libelous  charges  in  his  answer,  and 
offers  no  evidence  to  prove  their  truth,  if  the  jury  were  satisfied  that 
it  is  made  with  a  knowledge  of  its  falsity  and  maliciously,  and  not 
in  good  faith,  such  plea  of  justification  is  an  aggravation  of  the 
wrong  done  to  the  plaintiff,  and  may  be  considered  by  the  jury  in 
assessing  damages.     (Id.) 

5.  Question  of  Damages — ^Want  of  Malice — Erroneous  Instruc- 
tion.— There  is  responsibility  for  actual  and  substantial  damages 
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LIBEL   (Continued). 

for  loss  of  reputation,  etc,  even  where  there  is  no  actual  malice. 
What  the  responsibility  should  be  is  a  question  for  the  jury  xmdet 
instruction  explicitly  declaring  the  rule  under  which  it  should  be 
ascertained.  It  was  error  to  instruct  the  jury,  that  '*if  an  honest 
mistake  is  made  in  an  honest  attempt  to  enlighten  the  public  it 
must  reduce  the  damages  to  a  minimum,  if  the  fault  itself  is  not 
serious,  and  there  should  be  no  reasonable  responsibility  where  there 
is  uo  malice."  (Id.) 
6.  Errors  in  Evidencb — Duty  of  Appellant — ^Absence  or  Befer- 
ENCE  TO  Transcript. — It  is  the  duty  of  counsel  for  appellant  prop- 
erly to  index  the  transcript,  and  to  point  out  therein  the  rulings 
of  the  court  objected  to  in  the  admissibility  of  evidence,  upon  which 
he  relies  as  erroneous;  and  where  he  fails  to  enlighten  the  court 
in  his  argument,  as  to  where  the  alleged  errors  may  be  found,  it 
will  be  assumed  that  they  were  not  deemed  of  sufficient  importance 
to  undertake  the  task;  and  this  court  will  not  assume  the  burden 
of  doing  it.     (Id.) 

See  Slander. 
LIFE  INSURANCE.     See  Insurance,  1-4^  8. 

MALICIOUS  PROSECUTION. 

!•  Sufficiency  of  Complaint — Malice— Want  of  Probable  Cause — 
Criminal  Conviction  Procured  by  Fraud. — Though,  to  sustain  a 
malicious  prosecution,  both  malice  and  want  of  probable  cause  must 
be  alleged;  yet  the  averment  of  a  criminal  conviction  is  not  incon- 
sistent with  the  averment  of  want  of  probable  cause,  where  it  is 
alleged  to  have  been  obtained  by  fraud  of  the  defendants,  and 
their  use  of  evidence  known  to  be  perjured  and  by  their  intimida- 
tion and  coercion  of  the  jury  to  render  a  false  verdiet  against  the 
plaintiff.     (Carpenter  v.  Sibley,  215.) 

2.  Extrinsic  Fraud  not  Required. — The  rule  tiiat  only  eztrinsie 
fraud  can  be  shown  to  set  aside  a  judgment,  does  not  apply  to  the 
case  of  a  malicious  prosecution  and  conviction  of  the  plaintiff  ¥rith- 
out  probable  cause,  alleged  to  have  been  procured  directly  by  fraud 
and  perjured  testimony,  and  unfair  conduct  on  the  part  of  the 
defendants.     (Id.) 

8.  Erroneous  Exclusion  of  Evidence. — ^Where  the  complaint  states 
a  cause  of  action  for  malicious  prosecution,  it  is  erroneous  to 
exclude  evidence  in  support  of  the  cause  of  action  alleged.     (Id.) 

MANDAMUa 

!•  Strset-Raiiaoad  Fbanchise — ^Discretion  of  Citt  Ooxtncil — ^Ad- 
vertisement OF  Application. — ^Under  the  act  of  March  22,  1905, 
regulating   street   railroad   and   other   franchises   in   counties   and 
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MANDAMUS  (Continued). 

mnnicipalitieSy  the  mayor  and  eommon  eouncil  of  a  municipality 
have  discretion  whether  or  not  to  advertise  an  application  for  a 
Btreet-railroad  franchise,  and  to  determine  whether  or  not  the 
franchise  or  privilege  shall  be  granted  at  all,  the  only  purpose  of 
the  act  in  this  regard  being  to  prevent  the  granting  thereof  in 
any  other  manner  than  that  prescribed.  Mandamus  will  not  lie 
to  control  the  discretion  of  the  governing  body  of  the  municipality, 
as  to  whether  they  will  advertise  an  application  for  such  franchise. 
(McGinnis  v.  Mayor  and  Common  Council  of  the  City  of  San  Jose, 
711.) 
2.  Writ  of  Mandate  not  Anticipatoby.— A  writ  of  mandate  cannot 
be  issued  which  shall  be  effectual  only  in  the  event  that  the  inferior 
tribunal  or  board  shall  subsequently  determine  a  matter  then  pend- 
ing before  it  in  a  certain  way.  The  act  which  will  be  compelled 
must  be  one  to  the  performance  of  which  the  complaining  party 
is  entitled  at  the  institution  of  his  proceeding;  and  it  is  the  refusal 
or  neglect  to  perform  an  act  which  is  enjoined  by  the  law  as  a 
present  duty,  that  serves  as  the  foundation  for  the  proceeding.     (Id.) 

Bee  Office  and  Officers,  1;  Partition,  5* 
MAPS.    See  Becording. 

MASTEB  and  SERVANT.    See  Negligence,  6-10,  16-20. 
MEASURE  OF  DAMAGES.    See  Damages. 
MECHANICS'  LIENa 

1.  CONSTRUCmON   OF  BaILBOAD — ^LETTINa   OF  HOBSES   AND  HARNESS  TO 

CoNTBACTOB — LESSOR  NOT  ENTITLED  TO  LiEN. — One  who  has  let 
horses  and  harness  belonging  to  him  to  one  who  has  contracted  to 
build  a  railroad,  at  a  stipulated  price  per  month,  the  contractor 
having  full  control  thereof  during  the  hiring  and  having  employed 
and  paid  the  drivers  thereof,  cannot  be  held  to  have  bestowed  any 
labor  upon  the  railroad,  or  to  be  entitled  to  enforce  any  lien 
thereon,  as  against  the  owner,  under  section  1183  of  the  Code  of 
Civil  Procedure,  as  a  subcontractor.  (Wood,  Curtis  &  Company  v. 
El  Dorado  Lumber  Company,  230.) 

2.  Labob  Enhanced  by  Use  of  Appliances — ^Rent  of  Applxances. — 
Though,  in  proper  eases,  the  value  of  labor  may  be  enhanced  by 
the  use  of  tools  and  appliances,  and  the  laborer  may  claim  a  lien 
for  said  value;  yet  this  rule  has  no  application  where  one  merely 
rents  appliances  to  another  who  labors  on  the  structure,  in  which 
ease,  it  can  never  be  said  that  he  has  himself  bestowed  labor  on 
that  structure  within  the  meaning  of  our  law.     (Id.) 
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MINES  AND  mining. 

1.  Consolidated  Placee  Mineral  Location — Conveyance  of  Specitio 
Portion  of  Claim — Discovery  of  Oil  by  Grantee — Effect  of 
Discovery  on  Balance  of  Claim. — ^Where  eight  persons,  as  asso- 
ciates, enter  upon  and  locate  a  tract  of  one  hundred  and  sixty  acres 
of  vacant,  unoccupied  mineral  lands  of  the  United  States  under 
the  placer  mining  laws,  mark  the  boundaries  of  the  consolidated 
claim,  and  proceed  with  the  work  of  development  to  make  an  oil 
discovery,  but  before  any  discovery  of  oil  had  been  made  by  them 
they  all  join  in  conveying  a  specific  portion  of  the  consolidated 
claim  to  a  third  person,  who  prosecutes  the  work  of  discovery  on 
the  portion  so  conveyed,  and  subsequently  makes  a  sufficient  dis- 
covery of  oil  thereon,  the  effect  of  such  conveyance,  in  the  absence 
of  any  contrary  understanding  or  agreement  between  the  parties, 
is  to  surrender  to  the  grantee  all  of  the  rights  which  the  grantors 
formerly  enjoyed  in  the  portion  conveyed,  and  to  constitute  it  a 
separate  and  independent  claim;  and  the  subsequent  discovery  of 
oil  thereon  by  such  grantee  would  not  inure  to  the  benefit  of  such 
associates  or  their  grantee  of  other  portions  of  the  consolidated 
claim,  so  as  to  perfect  the  location  of  the  remaining  portions  of  the 
consolidated  claim.  (Merced  Oil  Mining  Company  ▼.  Patterson, 
624.) 

2.  Agreement  Making  Work  by  Grantee  Operate  for  Benefit  of 
Entire  Claim — Consideration — Parol  Evidence. — If  as  a  part 
of  the  consideration  of  the  deed  by  the  associates  to  the  specific 
portion  of  the  consolidated  claim  it  was  understood  and  agreed 
between  the  parties  that  the  labor  done  and  money  expended  by  the 
grantee  on  the  portion  conveyed  should  operate  for  the  benefit  of 
the  land  remaining  in  the  possession  of  the  associates,  such  effect 
will  be  given  it,  and  the  value  of  the  work  and  the  resulting  dis- 
covery would  then  inure  to  the  benefit  of  the  land  remaining  in  the 
possession  of  the  associates,  and  of  all  their  subsequent  grantees. 
That  such  an  agreement  was  part  of  the  consideration  of  the  deed 
may  be  shown  by  parol.     (Id.) 

8.  Hydraulic  Mining — Obstruction  of  Stream — Injury  to  Land  by 
Debris — ^Lack  of  Negligence. — An  hydraulic  miner,  who  places  a 
bar  in  the  course  of  a  natural  stream,  and  above  the  same  deposits 
his  mining  debris,  so  as  to  cause  a  portion  of  the  land  of  a  riparian 
proprietor  to  be  washed  away,  and  the  remaining  portion  to  be 
covered  with  detritus,  is  liable  for  the  resulting  damage,  irrespective 
of  any  question  of  negligence;  and  the  fact  that  the  miner  uses  all 
the  care  for  the  protection  of  the  riparian  proprietor's  land  consist- 
ent with  the  conduct  of  his  mining  operations  is  immaterial.  (Sal- 
strom  V.  Orleans  Bar  Gold  Mining  Company,  551.) 

4.  Evidence  of  Damage. — In  the  present  case,  the  evidence  is  re- 
viewed  and   held   to   sustain  the  verdict   of   the   jury   as   to   the 
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MINES  AND  MINING  (Continued). 

amount  of  damage  inflicted  on  the  plaintiff's  land  hj  the  wrongful 
acts  of  the  defendant.     (Id.) 

5.  Land  Available  fob  Mining  and  Agriculture — ^Measure  of 
Damages. — The  use  of  land  for  hydraulic  mining,  causing  a  destruc- 
tion of  the  upper  soil,  and  its  use  for  agricultural  purposes,  are 
necessarily  incompatible;  and  where  land  available  for  both  of 
such  uses  is  injured,  the  utmost  that  the  owner  can  claim  is  that 
the  amount  of  injury  be  determined  upon  the  basis  of  the  avail- 
ability of  the  land  for  the  most  valuable  use  for  which  it  can 
be  used.     (Id.) 

6.  Elements  Determining  Measure  of  Damages. — Where  land,  a 
portion  of  which  is  available  exclusively  for  hydraulic  mining  pur- 
poses, and  the  balance  of  which  is  available  for  such  purposes  and 
is  also  available  for  and  used  for  agricultural  purposes,  is  injured 
by  being  covered  with  mining  debris,  the  true  rule  as  to  the 
measure  of  damages  is  this:  1.  The  value  of  the  growing  crop  de- 
stroyed; 2.  As  to  the  land  available  exclusively  for  mining  pur- 
poses, if  the  cost  of  repairing  the  injury  by  removing  the  debris 
would  amount  to  less  than  the  value  of  the  property  as  it  was 
prior  to  the  injury,  such  cost  would  be  the  proper  measure  of 
damage,  but  if  such  cost  would  exceed  such  value,  then  the  value 
of  the  property  would  be  proper  measure.  As  to  the  land  used 
for  agricultural  purposes,  if  such  land  had  a  greater  value  for 
mining  purposes  than  agricultural  purposes,  the  same  rule  would 
apply  as  in  the  case  of  the  other  land,  but  if  more  valuable  for 
agricultural  purposes,  and  it  was  absolutely  destroyed  for  such 
purposes,  the  value  of  the  land  is  the  proper  measure.     (Id.) 

MINOBS.    See  Guardian  and  Ward. 

MISTAKE. 

1.  Eeformation  of  Deed — ^Mutuality  of  Mistake  as  to  Descriptiom 
OF  Land — Sufpicienot  of  Proof — Conflict. — ^In  an  action  to 
reform  a  deed  for  mutuality  of  mistake  as  to  the  description  of  the 
land,  caused  by  the  mistake  of  a  draughtsman  carried  into  the 
deed,  giving  the  defendant  about  sixteen  acres  more  land  than  was 
contemplated  by  the  parties,  although  the  proof  of  the  mistake 
and  its  mutuality  must  be  clear  and  convincing,  yet  a  mere  conflict  in 
the  evidence,  does  not  necessitate  a  denial  of  the  relief,  but  the 
court's  finding  of  the  mistake  and  its  mutuality,  upon  conflicting 
evidence,  if  well  supported  by  sufficient  evidence,  wiU  not  be  dis- 
turbed, notwithstanding  the  denial  of  the  mistake  by  the  defend- 
ant, who  is  seeking  to  hold  more  than  he  is  justly  entitled  to. 
(Home  and  Farm  Company  of  California  v.  Freitas,  680.) 

2.  Erroneous  Description  by  Metes  and  Bounds — ^Excess  of  Acre- 
age— Specific  and  Different  Valuations. — Though  a  description 
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of  land  in  a  deed  by  metes  and  bounds  conveys  the  legal  title  to  aD 
the  land  included  therein,  yet  a  court  of  equity  is  not  precluded 
from  reforming  the  deed  so  as  to  express  the  true  intent  of  the 
parties,  where  there  is  an  excess  of  acreage,  and  it  is  clearly  shown^ 
throughout,  that  the  tracts  and  parcels  of  the  land  were  not  valued 
as  a  whole,  but  were  specifically  and  differently  valued  in  acreage  val- 
uation in  accordance  with  the  quality  and  location  of  the  land.   (Id.) 

8.  Segregation  of  Land  Ebbonbously  Gonveted— Plbadino  anix 
Proof. — ^Where  the  specific  tract  of  land  decreed  to  have  been  erron- 
eously conveyed  is  supported  by  the  complaint  showing  just  what 
the  error  in  the  deed  was,  and  the  exact  description  of  the  land 
erroneously  conveyed,  and  by  the  evidence  clearly  showing  tb» 
specific  acreage  and  its  titui,  as  pleaded,  the  court  properly  decreed 
the  reformation  of  the  deed  in  relation  thereto.     (Id.) 

4.  Demand  foe  Correction  of  Deed  befcwb  Suit. — ^A  sufficient  de- 
mand for  the  correction  of  the  deed  before  suit,  is  shown  by  a 
request  for  a  correction  deed,  reconveying  the  property,  made  by 
the  engineer  and  surveyor  of  the  plaintiff  upon  the  defendant,  and 
its  refusal  by  him,  upon  the  ground  that  no  mistake  had  been  made» 
(Id.) 

MOETGAGB. 

1.  AcnoN  to  Bedbeic  fbom  Deed  Intended  as  Mobtgage— Pabql  En* 

DENCE — SOFFICIENCY  OF  PBOOF— -CONFLICT— BbVIEW  UPON  APPEAL. — 

In  an  action  to  redeem  from  a  deed  absolute  upon  its  face  alleged 
to  have  been  intended  as  a  mortgage,  parol  evidence  is  admissible 
to  prove  such  intention.  Although  the  rule  is  that  such  evideneo 
must  be  clear  and  convincing  to  change  the  character  of  the  deed,. 
yet,  whether  the  evidence  offered  is  clear  and  convincing,  is  a  ques- 
tion for  the  trial  court;  and  where  the  plaintiffs'  evidence  was  suf- 
•ficiently  clear  and  convincing  to  satisfy  that  court,  notwithstanding 
conflicting  evidence  to  the  contrary  by  numerous  unimpeached  wit- 
nesses for  the  defendants,  its  decision  in  favor  of  the  plaintiffs  i» 
not  subject  to  review  upon  appeal.     (Gouts  v.  Winston,  686.) 

2.  MoBTOAOE  Indebtedness — ^Application  fob  Loan — ^Bequest  Acced- 
ed TO — Implied  Pbomise. — An  indebtedness  is  essential  to  a  mort- 
gage, and  where  it  appears  that  application  had  been  made  for  a  loan 
f ro.a  defendants  by  the  plaintiffs,  and  the  defendants  acceded  to  the 
request,  and  the  deed  was  intended  to  secure  the  same,  it  cannot 
be  urged  that  there  was  no  direct  evidence  of  a  promise  by  plaintiffs 
to  repay  the  loan,  as  such  promise  is  implied  in  fact  as  well  aa 
in  law.     (Id.) 

8.  Lease — ^Rental  Equivalent  to  Interest — ^Loah  fbom  Sister  to 
Pay  Mortgage  and  Other  Debts — Promise  of  Quttolaim. — ^Where 
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the  loan  was  from  plaintiff^B  sister  to  pay  a  mortgage  on  home 
property  and  other  debts,  and  the  transaction  was  in  the  form  of 
a  deed,  and  a  lease  for  a  year  at  a  rental  equivalent  to  interest, 
and  a  promise  to  reeonvey  if  the  principal  loan  was  repaid  within 
the  year,  and  a  promise  of  a  quitclaim  by  plaintiffs,  if  unable  to 
pay,  the  intention  being  to  avoid  foreclosure  proceedings,  the  prom- 
ise to  quitclaim  shows  an  intention  of  plaintiffs  to  retain  an  equity 
which  would  not  be  lost  by  the  mere  failure  to  repay  the  loan  within 
the  time  specified  in  the  lease;  and  the  court  properly  held  that 
the  transaction  was  in  effect  a  mortgage  to  secure  the  loan,  and 
that  plaintiffs  were  entitled  to  redeem  therefrom  after  the  expira- 
tion of  the  lease.     (Id.) 

4.  FORBCLOSUBX  OF  MOBTG AGS— DEATH  OV  MOBTOAGOB  BeTOBX  MaTUB- 

ITT — Statuti  or  Limitations. — Where  a  mortgagor  died  before  the 
maturity  of  the  note  and  mortgage,  the  statute  of  limitations  does 
not  begin  to  run  until  letters  of  administration  are  issued  upon 
his  estate,  regardless  of  the  lapse  of  time  prior  thereto.  (Hibemia 
Savings  and  Loan  Society  y.  Famham,  578.) 

5.  Pbiob  Unbecoeded  Deed — Mobtgagb  fob  Value — ^Pbiob  Eecobi>— 
BuNNiNG  OF  Statute  of  Limitations. — ^Where  there  was  a  prior 
unrecorded  deed  from  the  mortgagor  of  which  the  mortgagee  had 
no  actual  knowledge  when  parting  with  value,  the  mortgage  being 
first  recorded,  the  statute  of  limitations  cannot  begin  to  run  in 
favor  of  the  grantee,  until  his  deed  is  recorded.     (Id.) 

6.  Decision  Upon  Fobmeb  Appeal — Failube  to  Find  Upon  Plea 
OF  Statute — ^Law  of  Case  Inappucable. — A  decision  upon  a 
former  appeal  reversing  the  case  for  failure  of  the  court  to  find 
upon  the  issue  of  a  plea  of  the  statute  of  limitations  in  favor  of 
the  grantee  of  the  mortgagor,  is  not  the  law  of  the  case,  where 
the  court  finds  upon  a  new  trial  upon  sufficient  evidence  based  upon 
appropriate  allegations  on  the  part  of  the  mortgagee,  of  want  of 
notice  of  the  conveyance  by  the  mortgagor,  prior  to  the  record 
thereof,  that  the  action  is  not  barred  in  favor  of  the  grantee.    (Id.) 

T.  Tax  on  Mobtoage  Inteeest— PAtMENT  of  Tax  by  Gbantob  of 
Mobtgagob — ^Liability  of  Mobtgagee.: — A  purchaser  of  real  prop- 
erty, which  was  subject  to  a  lien  for  unpaid  taxes  assessed  on  the 
interest  of  a  mortgagee  thereof  under  a  mortgage  executed  by  his 
grantor,  who  subsequently  pays  the  tax  for  the  purpose  of  releas- 
ing the  land  from  the  lien,  cannot  recover  the  amount  so  paid  from 
such  mortgagee,  as  there  was  no  contractual  relation  existing  be- 
tween them.  Even  if  the  rule  were  otherwise,  it  could  not  operate 
to  impose  a  liability  on  the  original  mortgagee  who  had  assigned 
the  mortgage  upon  which  the  tax  was  assessed  prior  to  the  date  on 
which  the  tax  became  a  lien.  (William  Ede  Company  y.  Hey- 
wood,  615.) 
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8.  FOBECLOSUBB    OF   MOBTGAOX   BY    SBCOND   PLEDOKBS — FlBST   PlADGEK 

Made  Defendant — GBOSS-Ck)MPLAiNT — Objection  to  Pasties  by 
Vendee  of  Mobtgaoob. — The  second  pledgee  of  a  note  and  mort- 
gage, though  not  the  holder  thereof,  has  sueh  an  interest  therein  as 
entitles  him  to  foreclose  the  same,  where  the  first  pledgee  who  is  the 
holder  thereof  is  made  a  party  to  the  action.  The  grantee  of  the 
mortgagor  is  not  entitled  to  object  that  the  first  pledgee  is  made 
a  party  defendant  and  not  joined  as  co-plaintiff.  But  such  objec- 
tion is  obviated  where  the  first  pledgee  files  a  cross-complaint  to 
foreclose  the  mortgage,  thus  virtually  uniting  in  the  foreclosure. 
(Patten  v.  Pepper  Hotel  Company,  460.) 

9.  ExEBCiSE  OF  Option  by  Holdeb  to  Declabe  Pbincipal  Sum  Dub — 
Bight  of  Second  Pledgee  to  Fobeclose-t-Inubement  of  Benefit. 
— ^Where  the  first  pledgee  as  holder  of  the  note  and  mortgage,  has 
exercised  an  option  given  in  the  mortgage  to  declare  the  principal 
sum  due  for  non-payment  of  interest,  the  exercise  thereof  inures 
to  the  benefit  of  the  second  pledgee  of  the  note  and  mortgage  as 
plaintiff,  and  an  allegation  made  in  the  complaint  that  such  option 
has  been  exercised  by  the  first  pledgee,  as  holder,  entitles  the 
plaintiff  to  claim  such  option  by  suing  to  foreclose  the  mortgage. 
(Id.) 

10.  Time  of  Election  by  Holdeb  of  Note — Pleading — Admissions — 
Finding  Unnecessaby. — Where  both  the  complaint  of  the  plaintiff, 
and  the  cross-complaint  of  defendant  bank  as  holder,  each  avers 
that  because  of  default  in  the  payment  of  the  interest  on  the  mort- 
gage note  they  had  both  elected  to  exercise  the  option  provided  for 
therein,  and  had  declared  the  whole  of  said  note  due  and  payable, 
and  such  averments  are  admitted  by  failure  to  deny  them  specifi- 
cally, no  finding  was  required  to  be  made  upon  the  matter  so 
admitted.     (Id.) 

11.  Tendeb  of  Intebest  Subsequent  to  Exeecise  of  Option. — Tender 
of  interest  subsequent  to  the  exercise  of  the  option  could  not  affect 
such  exercise,  or  raise  any  issue  thereon.     (Id.) 

12.  Considebation  of  Note  and  Mobtgagb — ^Attack  by  Vendee  of 
Moetga«ob. — Where  the  maker  of  the  note  and  mortgage  was  not 
a  party  to  the  action  to  foreclose  the  mortgage  against  his  grantee^ 
who  as  part  of  the  purchase  price  assumed  payment  of  the  indebted- 
ness to  the  pledgees,  such  grantee  cannot  as  against  them  assail  the 
note  and  mortgage  for  want  of  original  consideration.     (Id.) 

13.  Attobney's  Fees  on  Fobbclosube — Discbetion. — The  amount  to 
be  allowed  as  attorney's  fees  on  the  foreclosure  of  a  mortgage, 
rests  peculiarly  in  the  discretion  of  the  court.     (Id.) 

14.  Basis  of  Awabd  of  Fees. — The  extent  of  the  responsibility  which 
an  attorney  assumes  by  reason  of  the  amount  involved  in  the 
foreclosure   proceedings   which    he   is   conducting,    and   his    actual 
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services  therein  are  to  be  considered,  for  the  purpose  of  fixing  the 
compensation.     (Id.) 

See  Gift,  8;   Quieting  Title,  2,  3;   Specific  Performance,  8,  9; 
Statute  of  Limitations^  3. 

MUNICIPAL  CORPORATIONS 

1.  Bonded  Indebtedness — Act  of  Februaby  25,  1901 — ^Purposes  fob 
Which  Bonds  May  be  Issued. — Under  the  act  of  February  25, 
1901  (Stats.  1901,  p.  27),  authorizing  the  incurring  of  indebtedness 
by  municipal  corporations,  municipal  bonds  cannot  be  issued  except 
for  a  purpose  for  which  the  ordinary  revenues  of  the  city  might  be 
lawfully  expended.     (City  of  San  Diego  t.  Potter,  288.) 

2.  Streets,  Highways  and  Boulevards — Bonds  May  be  Issued  fob 
Building — Park  and  Boulevard  Act. — The  building  and  construc- 
tion of  streets,  highways,  and  boulevards  are  objects  for  which  the 
legislative  body  of  a  city  or  town  may,  in  their  discretion,  expend 
the  ordinary  revenues  of  the  city  (Vrooman  Act,  sec.  26),  and  for 
that  reason  fall  within  the  purposes  for  which  bonds  may  be 
issued  under  the  act  of  1901,  and  are  also  included  in  the  term 
'^street  work"  used  in  said  act,  which  means  "work  upon  a  street," 
either  in  repairing  or  making  it.  And  bonds  of  the  municipality 
may  be  issued  for  these  purposes  under  the  act  of  1901,  notwith- 
standing the  existence  of  the  Public  Park  and  Boulevard  Act  of 
March  19,  1889  (Stats.  1889,  p.  361).  If,  however,  there  be 
included  with  these  authorized  purposes  an  unauthorized  purpose, 
for  the  whole  of  which  a  single  aggregate  sum  is  specified,  it  is 
impossible  to  separate  the  good  from  the  bad,  and  the  whole  must 
fall.     (Id.) 

8.  Land  for  Streets,  Highways,  and  Boulevards — City  of  Sak 
Diego. — The  city  of  San  Diego,  under  the  provisions  ef  its  charter, 
and  the  general  laws  of  the  state  thereby  made  applicable  to  such 
matters,  to  wit,  the  act  of  1889,  p.  70,  and  the  act  of  1903,  p. 
376,  is  authorized  to  pay  the  whole  cost  of  land  to  be  used  tot 
roads,  streets,  highways,  or  boulevards  from  the  ordinary  revenues 
of  the  city,  if  they  deem  the  improvement  of  such  general  benefit 
to  the  city  that  the  whole  city  constitutes  the  district  to  be  benefited 
thereby,  and  may  issue  municipal  bonds  therefor,  under  the  act 
of  1901,  notwithstanding  the  existence  of  the  Public  Park  and 
Boulevard  Act  of  March  19,  1889.     (Id.) 

4.  Submission  of  Unauthorized  Proposition — Election. — ^Under  the 
act  of  1901,  the  mere  submission  of  a  proposition  to  incur  a  bonded 
indebtedness  for  a  piupose  not  authorized  by  the  act  at  an  election 
held  under  the  act,  does  not  have  the  effect  to  invalidate  the 
election  as  to  aU  other  authorized  propositions  then  submitted. 
(Id.) 
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5.  PuBUC  Park. — Under  the  act  of  1901,  a  mnnieipalitj  has  the- 
power  to  incur  a  bonded  indebtedness  for  the  purpose  of  acquiring 
land  for  a  public  park.     (Id.) 

6.  Designation  of  Act  Under  which  Bonds  ari  Issued. — ^Where  the- 
provisions  of  the  act  of  1901  as  to  notice,  etc,  were  literally  com- 
plied with  in  the  proceedings  leading  up  to  the  issuance  of  the* 
bonds,  such  proceedings  were  not  invalidated  for  the  failure  of  the 
city  council  to  designate  in  the  ordinance  calling  the  election,  or 
in  some  order  or  record  prior  to  the  election,  whether  the  bonds^ 
proposed  for  boulevards  and  parks  were  to  be  issued  under  the 
Park  and  Boulevard  Act  of  1889  or  the  general  act  of  1901.  There- 
is  nothing  in  the  law  requiring  such  designation.     (Id.) 

7.  Serial  Payment  of  Bonds — Order  of  Payment. — ^Where  a  certain 
indebtedness  authorized  by  the  electors  was  for  the  sum  of 
$59,108.55,  a  subsequent  ordinance  providing  that  such  indebtedness- 
should  be  evidenced  by  one  hundred  and  nineteen  bonds,  one  hun- 
dred and  eighteen  of  which  should  be  of  the  denomination  of  five 
hundred  dollars  and  one  of  $108.55,  the  five-hundred-dollar 
bonds  to  be  numbered  from  1  to  118  consecutively,  and  the  $108.55 
to  be  numbered  119,  and  also  that  "three  of  said  bonds  shall  be 
due  and  payable  annually  .  .  .  the  order  of  payment  beginning 
with  the  smallest  numbered  bond  and  continuing  from  the  less  to- 
the  greater  until  aU  of  said  bonds  shall  have  been  paid,"  is  in' 
compliance  with  section  5  of  the  act  of  1901,  requiring  the  l^isla- 
tive  body  of  the  municipality  to  provide  for  the  annual  part  pay- 
ments of  the  bonds  in  sums  not  less  than  one-fortieth  part  of  the* 
whole  amount  of  the  indebtedness.     (Id.) 

8.  Proposal  of  City  Council  for  Lighting  of  City— Flbxiblt 
Method  Proper. — In  performing  the  duty  of  a  eity  council  to  pro- 
vide the  city  with  adequate  lights,  it  is  not  required,  in  its  pro- 
posal for  bids,  to  fix  the  absolute  number  of  lights  required,  which^ 
might  be  increased  or  diminished  according  as  the  population  of 
the  city  might  be  increased  or  diminished;  but  it  was  proper 
to  call  for  bids  for  a  supply  of  lights  of  a  designated  character  and 
candle-power,  burning  for  a  designated  time,  at  so  much  per  week  or 
month  for  each  light  required  by  the  city,  which  is  the  usual' 
method  adopted  by  municipal  eorporationa  (Cady  y.  City  of  San 
Bernardino,  24.) 

9.  Requirement  of  Check  for  Benefit  of  City  Ended  by  Contract 
— ^Untenable  Sxht  by  Taxpayer. — The  object  of  the  requirement 
of  a  ten-per-cent  check  accompanying  a  bid  is  for  the  benefit  of  the- 
city,  to  avoid  possible  loss  in  the  event  that  the  successful  bidden 
should  refuse  to  enter  into  the  contract;  and  where  the  contract  is 
entered  into  the  purpose  of  the  requirement  is  at  an  end.  A  taxpayer 
cannot,  after  the  contract  is  let  under  a  proper  method,  maintain  a. 


Digitized  by  VjOOQIC 


Negligence.  861 


MUNICIPAL  CORPORATIONS  (Continued). 

suit  to  avoid  it,  either  on  account  of  the  method  employed  or  for 
the  insufSciencj  of  the  required  check  for  ten  per  cent  of  the  bid, 
whatever  objection  he  might  have  made  for  such  insufSciencj  before 
the  contract  was  let.     (Id.) 

See  Counties;  Election;  Office  and  Officers;  Police  Courts;  Schools; 
Taxation,  2-4;    Tide-Lands. 

MURDER  AND  MANSLAUGHTER.    See  Criminal  Law,  7-19. 

NEGLIGENCE. 

!•  Danoebous  Push-Cab  Lett  Unguasoed — ^Known  Use  by  Childebit 
— ^Injuby  to  Boy — Sufficient  Compijont. — A  complaint  by  a 
young  boy  of  twelve  years  of  age  for  injuries  alleged  to  have  been 
sustained  by  the  negligence  of  the  defendants  in  leaving  a  push- 
car  unguarded  and  unlocked  standing  on  rails  on  a  public  street, 
which  alleges  that  children  were  accustomed  to  play  thereon  with 
the  knowledge  and  consent  of  the  defendants,  and  that  plaintiff  had 
his  foot  crushed  while  endeavoring  to  stop  the  car  while  in  motion, 
states  a  cause  of  action,  and  a  general  demurrer  thereto  was  im- 
properly sustained.     (Cahill  v.  E.  B.  &  A.  L.  Stone  &  Co.,  571.) 

2.  Duty  to  Use  Obdinaby  Cabe  to  Pbbvbnt  Injuby  to  Childben — 
Imputed  Knowledge. — Those  who  place  an  attractive  but  danger- 
ous contrivance  in  a  place  frequented  by  children,  and  knowing 
or  having  reason  to  believe  that  children  will  be  attracted  to  it 
and  subjected  to  injury  thereby,  are  chargeable  with  knowledge  that 
they  are  usually  unable  to  foresee,  comprehend,  and  avoid  the  danger 
into  which  they  permit  them  to  be  allured,  and  owe  the  duty  to 
use  ordinary  care  to  prevent  injury  to  them.     (Id.) 

8.  Contbibutoby  Neglioengb  Pbegluded  on  Demubbeb. — ^Where  the 
complaint  alleged  that  the  plaintiff  was  too  young  and  inexperi- 
enced to  foresee  the  danger,  the  question  of  contributory  negli- 
gence on  his  part  is  precluded,  where  the  defendants  rest  upon  their 
demurrer  to  the  complaint.     (Id.) 

4.  Age  of  Accountability  fob  Contbibutoby  Nbgugence — Question 
OF  Fact. — There  is  no  precise  age  at  which,  as  matter  of  law,  a 
child  is  to  be  held  accountable  for  all  his  actions  to  the  same  extent 
as  one  of  full  age.  There  is  no  conclusive  presumption  that  a 
twelve-year-old  boy  was  able  to  foresee  the  danger  attending  his 
action  which  led  to  his  injury,  as  against  an  admitted  averment  to 
the  contrary.  The  question  is  one  of  fact,  to  be  shown  by  the 
evidence.     (Id.) 

5.  Contbibutoby  Nbgligenob  Mattib  of  Defense. — Contributory 
negligence  is  matter  of  defense  where  it  does  not  appear  upon  the 
face  of  the  complaint,  or  by  the  evidence  for  the  plaintiff.     (Id.) 
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C.  Master  and  Seevant — Pleading — Allegations  as  to  Lsqai» 
Duty  of  Defendant. — In  an  action  by  an  emplojee  against  bis 
employer  to  recover  damages  for  personal  injuries  alleged  to 
bave  been  occasioned  by  the  latter's  negligence,  mere  allegations  of 
tbe  legal  duty  of  an  employer  to  bis  employees  in  the  matter  of 
furnishing  suitable  tools  and  appliances,  and  keeping  tbe  same  Id 
proper  repair,  tender  no  issue  of  facts,  and  tbe  failure  to  deny  them 
in  the  answer  in  no  way  affects  tbe  determination  of  tbe  case,  which 
must  be  determined  upon  the  facts  admitted  or  proved,  in  tbe  light 
of  the  law  as  settled  by  the  statutes  and  decisions.  (Sterne  t. 
Mariposa  Commercial  and  Mining  Company,  516.) 

7.  Different  Theories  of  Liability — ^Failure  to  Furnish  Suitablb 
Appliances^ — In  such  an  action,  where  the  plaintiff  sought  to  bold 
the  defendant  liable  upon  the  theory  that  it  bad  failed  to  use 
reasonable  care  in  tbe  matter  of  furnishing  suitable  appliances  to 
the  plaintiff  with  which  to  work,  and  also  upon  tbe  theory  thai 
it  had  negligently  sent  him,  without  warning,  to  work  in  a  danger- 
ous place,  and  it  is  impossible  to  determine  from  tbe  record  upon 
which. theory  tbe  jury  rendered  a  verdict  against  the  defendant,  a 
reversal  will  be  ordered,  if  any  prejudicial  error  was  committed 
by  the  trial  court  in  regard  to  the  issue  relative  to  tbe  furnishing 
of  suitable  appliances.     (Id.) 

8.  Evidence — Cross-Examination — ^Motion  to  Stoike  Out. — On  the 
trial  of  such  action,  the  plaintiff,  on  his  direct  examination,  testified 
as  to  the  mechanical  appliances  that  were  and  were  not  on  tbe 
premises  where  he  was  working,  and  described  their  eonstruction. 
On  cross-examination,  be  was  asked  where  he  acquired  tbe  informa- 
tion be  bad  given  respecting  pueb  appliances.  In  response,  against 
tbe  defendant's  protest  and  motion  to  strike  out,  be  was  permitted 
to  answer  that  be  was  told  by  a  certain  person,  who  was  an  employee 
of  the  defendant,  having  charge  of  part  of  the  machinery,  that 
if  a  certain  different  appliance  bad  been  used  be  never  would  bave 
been  hurt.  Held,  that  the  answer  was  not  responsive  to  tbe  ques- 
tion, and  that  tbe  refusal  to  strike  it  out  was  prejudicial  error. 
(Id.) 

9.  Designation  of  Evidence  to  be  Stricken  Out. — Tbe  rule  that 
where  a  portion  of  the  testimony  of  a  witness  is  unobjectionable 
the  party  moving  to  strike  out  must  designate  with  precision  tbe 
particular  portion  challenged,  has  no  application  where  tbe  whole 
answer  is  subject  to  tbe  objection  made.     (Id.) 

10.  Instructions  as  to  Negligenck— Want  of  Care  in  Failing  to 
Furnish  Particular  Appliance. — In  an  action  by  an  employee 
against  his  employer  to  recover  damages  for  personal  injuries  on 
the  ground  of  the  latter's  alleged  negligence  in  failing  to  furnish 
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suitable  appliances  with  which  to  work,  instructions  to  the  jury  are 
erroneous  which  make  the  question  of  the  defendant's  negligence  to 
turn  on  the  conclusion  of  the  jury  as  to  whether  or  not  the  appli- 
ance furnished  and  used  was  in  fact  suitable  for  the  work  as  it 
was  then  being  done,  without  regard  to  whether  or  not  there  had 
been  anj  want  of  ordinary  care  on  the  part  of  the  defendant  or 
its  personal  representative,  in  failing  to  furnish  another  kind  of 
appliance.     (Id.) 

U.  Negligence  Causing  Death — ^Law  of  Foreign  State — ^Transitoet 
AcnoN. — A  cause  of  action  to  recover  for  a  death  occasioned  by 
ii6gligeiico>  created  by  the  statutes  of  another  state,  or  of  the  United 
States,  is  transitory  in  its  nature,  and  may  be  enforced  in  this 
state,  but  only  for  the  purpose  and  upon  the  terms  permitted  by 
the  lex  loci,     (Ryan  v.  North  Alaska  Salmon  Company,  438.) 

12.  Action  in  this  State — Foreign  Law  Must  be  Pleaded  and 
Proved. — As  at  common  law  there  was  no  right  of  action  for  an 
injury  causing  death,  and  as  the  courts  of  this  state  do  not  take 
judicial  notice  of  the  laws  of  foreign  states,  it  is  necessary  for  the 
plaintiff,  in  an  action  in  this  state  to  recover  for  an  injury  causing 
death  in  a  foreign  state,  to  allege  and  prove  the  law  of  such  foreign 
state  giving  a  right  of  action  for  the  death.     (Id.) 

13.  Bight  of  Plaintiff  to  Sue. — In  such  an  action,  the  law  of  the 
foreign  state  must  be  pleaded  not  only  to  show  that  in  that  forum 
there  existed  the  right  of  action  sued  upon,  but  also  to  show  that 
the  action  is  brought  by  the  person  in  whom,  under  the  laws  of 
the  foreign  jurisdiction,  the  right  of  action  is  vested.     (Id.) 

14.  Laws  of  Foreign  State  Contained  in  Briefs. — The  presentation 
of  the  laws  of  the  foreign  state  in  the  briefs  of  counsel  cannot  on 
appeal  be  considered  the  equivalent  of  a  presentation  of  them  in 
evidence.     (Id.) 

16.  Dismissal  of  Action— Refusing  Leave  to  Amend — Harmless 
Irregularity. — The  ordering  such  action  dismissed  without  leave 
to  amend,  upon  sustaining  a  demurrer  to  the  complaint  for  want 
of  sufficient  facts  to  constitute  a  cause  of  action,  although  techni- 
cally erroneous,  will  not  warrant  a  reversal  on  appeal,  when  it  is 
apparent  that  the  plaintiff,  under  the  law  of  the  foreign  state, 
could  not  amend  so  as  to  state  a  cause  of  action.  In  such  case  the 
irregularity  is  without  injury.     (Id.) 

16.  Action  by  Servant  for  Negligence  of  Master — ^Error  in  Denying 
Nonsuit — Order  Granting  New  Trial — ^Review  upon  Appeal. — In 
an  action  by  a  servant  for  injuries  received  through  the  alleged  negli- 
gence of  his  employer  in  not  providing  him  a  safe  place  for  work, 
in  which  after  verdict  for  plaintiff,  the  court  granted  a  new  trial 
on  the  sole  ground  that  it  erred  in  denying  defendant's  motion  for 
nonsuit  on  the  plaintiff's  evidence,  though  this  court  is  not  limited 
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in  its  review  of  the  order  to  the  gronnd  thus  assigned,  it  is  suffieient 
that  the  order  may  be  sustained  on  such  ground.  (Brett  ▼.  B.  H. 
Frank  &  Companj,  267.) 

17.  Employsb  not  Reqttibkd  to  Insubk  Against  Accidbnts — Assump- 
tion or  Bisk  by  Servant. — An  employer  in  performing  his  dutj 
to  provide  a  reasonably  safe  place  in  which  the  servant  is  to  do 
the  work  assigned  to  him,  is  not  required  to  insure  a  servant  against 
accidents,  or  to  take  extraordinary  cautions  to  prevent  it;  and  the 
servant  assumes  the  risk  of  all  known  dangers  in  the  course  of 
his  employment,  which  he  can  avoid  with  ordinary  care.     (Id.) 

18.  Shapt-Hole  in  Floob  of  Tannery — Knowledge  op  Adult  Ser- 
vant— ^Fobgetpulness  op  Peul  —  Contributory  Negligence. — 
Where  the  employer  maintained  an  open  shaft-hole  in  the  floor  of 
his  tannery,  which  operated  the  elevator,  the  existence  of  which 
was  fully  known  to  an  adult  servant  whose  ordinary  duties  in 
wheeling  sides  of  sole  leather  upon  a  track  to  the  elevator  enabled 
him  to  clear  the  hole,  but  in  temporary  forgetfulness  of  his  x>eril, 
while  plaintiff  with  an  assistant  was  backing  the  truck  to  the 
elevator,  he  stepped  into  the  shaft  hole,  such  forgetfulness,  being 
due  to  his  want  of  ordinary  care,  did  not  raise  a  question  of  fact 
for  the  jury,  but  was  contributory  negligence,  barring  recovery, 
for  which  a  nonsuit  should  have  been  granted.     (Id.) 

19.  Forgetfulness  op  Peril — When  not  Babbing  IteoovEBY— Excep- 
tional Cases. — Preoccupation  or  forgetfulness  of  peril  on  the  part 
of  an  employee,  which  does  not  bar  recovery  as  matter  of  law, 
but  raises  a  question  for  the  jury,  only  applies  in  exeq[»tional 
cases,  having  to  do  with  abnormal  risks  and  with  the  performance 
of  duties  under  the  high  tension  of  emergency,  and  where  the 
doing  of  one  necessary  thing  under  the  stress  of  immediate  action, 
does  not  charge  him  with  contributory  negligence  because  he  has 
omitted  or  forgotten  another.     (Id.) 

20.  Genebal  Bulb  Unappeoted  by  Exceptions. — Such  exceptional 
cases  are  in  no  way  subversive  of  the  long-established  rule  that 
'*the  law  demands  that  one  who  is  working  in  a  place  where 
he  is  exposed  to  danger  shall  himself  exercise  his  faculties  for  his 
own  protection,  and  does  not  permit  a  recovery  for  damages  result- 
ing from  a  neglect  of  this  rule."     (Id.) 

See  Mines  and  Mining,  3. 

NEW  TBIAIi. 

1.  Motion  fob  Must  bb  Pbosecuted  Diligently. — A  motion  for  b 
new  trial  is  an  independent  proceeding  in  an  action,  in  which 
the  burden  of  acting  is  at  all  times  upon  the  moving  party,  and  it 
devolves  upon  him  to  proceed  with  diligence.  (Dorey  t.  Brodis, 
«73.) 
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NEW  TRIAL   (Continued). 

2.  Dismissal  fob  Want  or  Diligenob— Discretion.— A  motion  for  s 
new  trial  may  be  dismissed  for  lack  of  due  diligence  in  its  prosecu- 
tion,  and  the  determination  of  the  question  as  to  whether  there  has 
been  due  diligence  is  one  necessarilj  largely  within  the  discretion 
of  the  trial  court.     (Id.) 

8.  Delay  or  Foxm  Months  in  Settling  Statement. — An  inexcusable 
delay  for  almost  four  months  in  having  a  proposed  statement  on 
motion  for  a  new  trial  heard  and  settled,  is  sufScient  to  warrant  the 
trial  court  in  finding  that  the  moving  party  had  not  proceeded  with 
due  diligence,  and  justifies  it  in  dismissing  the  motion.     (Id.) 

4.  Fixing  Date  i^b  Settlement  or  Statement. — The  right  of  the 
prevailing  party  to  have  a  motion  for  a  new  trial  dismissed  on 
account  of  the  failure  of  the  moving  party  to  prosecute  it  diligently 
by  having  the  statement  settled  could  not  be  affected  by  the  action 
of  the  court  of  its  own  motion  or  by  the  ex  parte  application  of 
the  moving  party  in  fixing  a  day  for  the  settlement.     (Id.) 

5.  Obdeb  Gbanting  New  Tbial — Appeal — Review  not  Limited  to 
Gbounds  Stated. — ^In  reviewing  an  order  granting  a  new  trial, 
the  appellate  court  is  not  limited  to  the  grounds  expressly  stated 
in  the  order,  but  may  consider  and  determine  any  ground  specified 
in  the  notice  of  intention,  except  that  the  ground  for  insufficiency  of 
evidence  cannot  be  reviewed,  when  the  evidence  is  substantially 
conflicting.  (Wendling  Lumber  Company  y.  Glenwood  Lumber 
Company,  411.) 

6.  Obdeb  Gbanted  foe  Insuiticienct  or  Evidence— Suppobt  of 
Vebdict  fob  Moving  Pabty — Change  of  Judge  Immatebial. — 
Where  the  order  was  granted  for  insufficiency  of  the  evidence;  and 
sufficient  evidence  appears  to  support  a  verdict  for  the  moving 
party,  notwithstanding  conflicting  evidence  to  the  contrary,  this 
court  cannot  interfere  with  the  order;  and  the  fact  that  the  order 
was  made  by  a  judge  other  than  the  one  who  tried  the  case,  is 
immaterial,  and  cannot  extend  the  power  of  this  court  to  interfere 
therewith.     (Id.) 

7.  Motion  fob  New  Tbial — Settlement  of  Bill  of  Exceptions — 
Failube  to  Pbbsbnt  in  Time — ^Waiveb  of  Objection. — Where, 
after  notice  of  the  settlement  of  a  bill  of  exceptions  on  motion 
for  new  trial  before  the  judge  the  opposing  counsel  appeared,  and 
the  counsel  for  the  moving  party,  through  inadvertence  failed  to  be 
present  at  the  time  appointed,  and  was  informed  that  the  judge 
had  suggested  that  the  parties  endeavor  to  settle  the  bill  between 
themselves,  to  which  the  opposing  counsel  made  no  objection,  and 
agreed  for  a  meeting  for  settlement,  at  which  he  first  objected  that 
the  bill  was  not  presented  in  time,  and  urged  such  objection  at  the 
bearing,  his  subsequent  objection  came  too  late,  and  was  waived. 
(Bollinger  y.  Bollinger,  190.) 

Clilll  Cal.— 65 
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NEW   TRIAL    (Continued). 

8.  Motion  to  Dismiss — Action  or  Court  in  Denying  Motion  foe. 
New  Trial — Exculpation  from  Negligence. — Where,  at  the  hear- 
ing of  the  motion  for  a  new  trial,  the  opposing  counsel  moved  to 
dismiss  the  motion  for  failure  to  present  the  bill  of  exceptions  in 
time,  and  the  order  of  the  court  at  the  hearing,  merely  denied  the 
motion  for  a  new  trial,  its  order  in  effect  exculpated  the  counsel 
for  the  moving  party  from  the  charge  of  negligence.     (Id.) 

9.  Appeal  from  Order  Denying  Motion — Preliminaby  Objsotion 
TO  Hearing. — A  preliminary  objection  to  the  hearing  of  the  appeal,, 
from  the  order  denying  the  new  trial,  that  the  bill  of  exceptions- 
was  not  presented  in  time,  is  without  merit.     (Id.) 

10.  Order  Denying  New  Trial — Newly  Discovered  Eyidenob — 
Cumulative  Proof. — ^Where  a  new  trial  for  newly  discovered  evi- 
dence is  denied  the  order  will  be  sustained,  independently  of  the 
question  of  laches,  where  the  affidavits  are  of  little  importance  or 
are  merely  cumulative.     (Estate  of  Doolittle,  29.) 

11.  Newly  Discovered  Evidence  —  Insufficient  Affidavits.  —  Mo- 
tions for  a  new  trial  on  the  ground  of  newly  discovered  evidence 
(;^  always  subject  to  careful  scrutiny  by  the  court,  and  the  de- 
cision rests  on  its  sound  discretion.  It  is  held  that,  not  only  was 
there  no  abuse  of  discretion  in  denying  the  motion,  in  this  case^ 
but  also,  that  there  is  nothing  contained  in  the  affidavits  which 
would  have  justified  the  court  in  granting  a  new  trial  on  the 
ground  of  newly  discovered  evidence.     (Estate  of  Dolbeer,  652.) 

12.  Excessive  Judgment— Waiver  of  Excess — Denial  of  Motion.^- 
Where  pending  a  defendant's  motion  for  a  new  trial  the  plaintiff 
files  a  written  waiver  of  an  excessive  amount  included  in  the  judg- 
ment in  his  favor,  the  court  may,  by  an  order  unconditional  in 
form,  recite  such  waiver  and  deny  the  motion  at  once.  (Bentley  v. 
Hurlburt,  796.) 

18.  Affidavits  Used  on  Motion — ^Bill  of  Exceptions. — Affidavits 
included  in  the  transcript,  purporting  to  show  newly  discovered 
evidence  and  to  have  been  used  on  a  motion  for  a  new  trial,  cannot 
be  considered  on  an  appeal  from  an  order  denying  the  motion 
unless  authenticated  by  being  embodied  in  a  bill  of  exceptions  or 
otherwise  as  required  by  rule  XXIX  of  the  supreme  court.     (Id.) 

See  Appeal,  3,  7-16;  Negligence,  16. 
NOVATION.    See  Specific  Performance,  15-17. 

OFFICE  AND  OFFICTERS. 

1.  Public  Officer — Refusal  to  Perform  Official  Duty— liiABiLiTY 
FOR  Special  Injury — Mandamus. — ^A  public  officer  is  liable  to 
respond  in  damages  to  one  specially  injured  by  his  neglect  or  re> 
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OFFICE  AND  OFFICERS  (Continued). 

fnsal  to  perform  an  official  ministerial  dutj  to  the  extent  of  such 
special  injury,  and  under  the  statutes  of  this  state  (PoL  Code,  sec. 
4332;  County  Government  Act,  sec.  222)  for  every  failure  or  refusal 
to  perform  official  duty  where  the  fees  are  tendered,  the  officer  is 
liable  on  his  official  bond.  This  remedy  to  the  injured  party  neces- 
sarily exists  independently  of  the  right  of  a  party  beneficially 
interested  in  the  performance  of  an  official  duty  to  compel  the 
performance  of  the  same  by  the  proceeding  of  mandamvs,  (Payne 
▼.  Baehr,  441.) 
2.  Garnishment  or  Moneys  Owing  by  Municipality — ^Duty  or 
Auditor  to  Judgment  Creditor. — Under  section  710  of  the  Code 
of  Civil  Procedure,  enacted  March  20,  1903,  it  is  the  official  duty  of 
the  auditor  of  the  city  and  county  of  San  Francisco  to  draw  his 
warrant,  upon  compliance  with  the  conditions  specified  in  such 
section,  for  the  benefit  of  a  judgment  creditor  of  a  person  to  whom 
the  city  and  county  owes  money,  and  for  the  failure  to  perform 
such  duty  the  auditor  is  liable  in  damages  to  such  judgment  creditor 
properly  demanding  the  performance  of  such  duty.  (Id.) 
8.  Salary  of  Police  Court  Stenographer — Pleading — Presenta- 
tion OF  Demand. — In  an  action  against  such  auditor  to  recover 
damages  for  his  failure  to  draw  a  warrant  against  the  amount  due 
for  salary  to  an  official  stenographer  of  the  police  court  of  said 
city  and  county,  for  the  benefit  of  a  judgment  creditor  of  that 
official,  a  complaint  which  alleges  that  the  stenographer  had  per- 
formed all  conditions  on  his  part  to  be  performed  "to  entitle  him 
to  have  his  demand  against  the  treasury  audited  by  said  auditor,*' 
sufficiently  avers,  as  against  a  general  demurrer,  the  presentation 
of  a  demand  in  proper  form  to  be  audited  by  the  auditor.     (Id.) 

4.  Filing  of  Authenticated  Transcript  of  Judgment — ^Damages — 
Exemption  of  Salary  from  Execution. — In  such  an  action,  it  is 
not  necessary  to  allege  in  the  complaint  that  the  authenticated  tran- 
script of  the  judgment,  required  to  be  filed  with  the  auditor  under 
section  710  of  the  Code  of  Civil  Procedure,  was  filed  subsequent 
to  the  auditing  by  him  of  the  stenographer's  demand  for  salary; 
nor  in  order  to  show  damage  to  the  plaintiff,  was  it  necessary  that 
the  complaint  should  allege  that  the  money  owing  to  the  stenogra- 
pher from  the  city  and  county  were  in  whole  or  in  part  not  exempt 
from  execution.  Such  exemption,  if  it  existed,  was  a  matter  for 
the  defendant  to  show  on  the  issue  of  damages.     (Id.) 

5.  Money  Owing  by  Municipality — Accrual  of  Claim. — Under  that 
section,  the  judgment  creditor  can  obtain  only  such  money  as  "is 
owing  to  the  judgment  debtor*'  at  the  time  of  the  filiog  of  the 
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city  and  county  has  fully  accrued  at  the  time  of  the  filing  of  the 
transcript,  and  when  finally  the  demand  is  audited  and  ready  for 
payment,  the  transcript  of  judgment  previously  filed  is  sufficient 
to  cover  the  audited  claim  to  the  extent  that  it  had  accrued  at 
the  time  of  such  filing.  (Id.) 
6.  Approval  of  Judgment  Cbeditob's  Demand — ^Demand  on  Auditob 
FOB  Damages. — In  such  an  action,  it  was  not  necessaiy  for  the 
demand  of  the  judgment  creditor  of  the  stenographer  to  be  ap- 
proved by  the  police  judges,  nor  was  it  essential  to  his  cause  of 
action  against  the  auditor  for  damages  that  he  should  have  made 
any  demand  on  the  auditor,  other  than  the  demand  embraced  in 
the  filing  of  the  authenticated  transcript  of  judgment  and  affidavit 
provided  for  by  section  710  of  the  Code  of  Civil  Procedure.    (Id.) 

See  Libel,  1-3;    Place  of  Trial;    Police  Coorta 
OIL  LANDS.     See  Mines  and  Mining,  1,  2. 
OBDEBS.    See  Estates  of  Deceased  Persons,  22-24. 
PABKS.    See  Municipal  Corporations,  5. 
PABTIES.    See  Corporations,  7-9;    Insurance,  2;   Mortgage,  8,  9. 

PABTITION. 

1.  Inteblocutobt  Decree — Appeal  tbom  Obdeb  Confibming  Sale — 
Tenant  in  Possession  May  Appeal. — ^Where  the  interlocutory 
decree  in  an  action  of  partition  directed  a  sale  of  the  common 
property,  one  who  was  adjudged  to  be  a  tenant  in  common,  and 
who  was  in  possession,  had  the  right  to  oppose  the  confirma- 
tion of  the  sale,  and  to  have  it  vacated  if  not  made  in  conformity 
with  law,  or  for  an  adequate  price,  and  the  corresponding  right 
to  review,  on  appeal,  an  order  confirming  such  sale.  (€k>rdan  t. 
Graham,  297.) 

2.  Inteblocutobt  Decbee  Is  Final  Judgment. — The  interlocutory 
decree  directing  the  sale  is  to  be  regarded  as  a  final  judgment  ^th 
respect  to  subsequent  orders  in  aid  of  its  execution.     (Id.) 

8.  Obdeb  fob  Wbit  op  Assistance  is  Appealable. — ^An  order  for  a 
writ  of  assisiance,  directing  the  sheriff  to  put  the  purchaser  at 
the  partition  sale  in  possession,  must  also  be  considered,  for  the  pur- 
poses of  an  appeal,  as  an  order  made  after  final  judgment.    (Id.) 

4.  Ex  Pabtb  Obdeb — Appeal  pbom  Obdeb  Befusing  Vacation  or 
Wbit. — Where  the  order  for  the  writ  of  assistance  was  made  ex 
parte,  without  notice  to  the  tenant  in  possession,  the  latter  had  the 
right,  in  order  to  secure  an  available  record  on  appeal,  to  move  for 
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a  vacation  of  the  order  and  writ,  and,  if  the  motion  were  denied, 
to  appeal  from  the  order  of  denial,  instead  of  appealing  directly 
from  the  ex  parte  order.  (Id.) 
5.  Undertaking  to  Stay  Proceedings — Dutt  of  Jxtdqe  to  Fix 
Amount — ^Mandamus. — An  appeal  by  the  tenant  in  possession  from 
an  order  refusing  to  vacate  the  order  for  the  writ  of  assistance, 
is  in  substance  an  appeal  from  an  order  for  the  delivery  of  posses- 
sion of  real  estate,  and  under  section  945  of  the  Code  of  Civil 
Procedure  it  was  the  duty  of  the  trial  judge,  upon  a  proper  applica- 
tion in  that  behalf,  to  fix  the  amount  of  the  undertaking  to  be 
given  to  stay  proceedings  on  the  writ,  pending  the  appeal,  and 
mandamus  lies  to  compel  performance  of  the  duty.  (Id.) 
See  Dedication,  1;  Water  and  Water-Rights,  1,  2« 

PARTNERSHIP. 

1.  Purchase  by  Partnership  and  Individual  Member. — A  member 
of  a  partnership  as  an  individual  may  unite  with  the  partnership 
in  the  purchase  of  property  for  the  joint  benefit  of  the  partnership 
and  himself  personally.  (Redwood  City  Salt  Company  y.  Whit- 
ney, 421.) 

2.  Action  Against  Partnership  and  Individual  Member — Plead- 
ing.— An  action  to  recover  the  purchase  price  of  goods  sold  to  a 
partnership  and  one  of  its  members  individually,  is  properly 
brought  against  all  the  members  of  the  firm  as  partners,  and  such 
member  individually;  and  a  complaint  therein  which  properly 
alleges  such  a  sale,  is  not  uncertain,  ambiguous,  or  unintelligible, 
and  does  not  mis  join  causes  of  action  or  parties.     (Id.) 

8.  Form  of  Judgment — Evidence  Showing  Mere  Sale  to  Partner- 
ship.— ^In  such  an  action,  where  the  evidence  shows  merely  a  pur- 
chase by  and  delivery  to  the  partnership,  there  is  no  liability  on 
the  part  of  the  defendant  sued  individuaUy  except  such  as  the  law 
imposed  upon  him  as  a  member  of  the  partnership  for  a  partnership 
debt,  and  judgment  should  not  be  entered  against  him  for  an  indi- 
vidual as  distinguished  from  a  partnership  debt.     (Id.) 

4.  MoDuicA-noN  OP  Judgment  on  Appeal.  —  Where,  in  such  an 
action,  judgment  is  entered  against  the  partnership  and  also 
against  the  member  individually  sued,  and  the  evidence  shows 
merely  a  sale  to  the  partnership,  the  court  has  power,  on  appeal, 
under  section  578  of  the  Code  of  Civil  Procedure,  without  directing 
an  entire  reversal  of  the  judgment,  to  order  its  modification  so  that 
it  shall  be  merely  a  judgment  against  the  members  of  the  partner- 
ship on  their  partnership  liability.     (Id.) 

5.  Evidence — ^Reasonable  Value. — The  evidence  reviewed  and  held 
to  show  that  the  amount  for  which  judgment  was  rendered  was 
the  reasonable  value  of  the  gpods  sold.     (Id.) 
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PENALTY.     See  Statutes. 

PHYSICIAN  AND  SUEGEON. 

1.  Physicians — Practice  Without  Ceetipicate — Constbuctiow  of 
PsNAL  Statute. — In  order  to  bring  any  person  within  the  penal 
provisions  of  the  act  of  March  14,  1907,  making  it  a  misdemeanor 
for  any  person  to  practice  or  attempt  to  practice,  or  advertise  or 
hold  himself  out  as  practicing  medicine  or  surgery  or  osteopathy, 
or  any  other  system  or  mode  of  treating  the  sick  or  afflicted  in  this 
state,  without  having  at  the  time  of  so  doing  a  valid  unrevoked  cer- 
tificate as  provided  in  the  act,  it  must  appear  that  he  is  engaged 
in  the  line  of  work  specified  as  a  business,  or  holding  himself  out 
as  being  so  engaged.     (Ex  parte  Greenall,  767.) 

2.  Insuppicient  Complaint  in  Justice's  Court — ^Habeas  Corpus. — 
A  complaint  in  a  justice's  court  charging  a  misdemeanor,  under 
said  act,  which  does  not  show  the  facts  required  to  constitute  a 
medical  practice  thereunder,  but  the  allegations  of  which  are  entirely 
consistent  with  the  innocence  of  the  defendant,  cannot  support  a 
conviction,  and  the  defendant  will  be  discharged  upon  hob  eat  corp%u, 
(Id.) 

PLACE  OF  TEIAL. 

1.  Action  Against  Public  Oppicers — Act  Done  by  Virtue  of  Of- 
fice.— Section  393  of  the  Code  of  Civil  Procedure,  providing  that 
actions  against  a  public  officer  for  an  act  done  by  him  in  virtue 
of  his  office,  must  be  tried  in  the  county  where  the  cause,  or  some 
part  thereof,  arose,  applies  only  to  affirmative  acts  of  the  officer 
which  directly  interfere  with  the  personal  rights  or  property  of  the 
person  complaining,  such  as  wrongful  arrest,  trespass,  conversion^ 
etc.,  and  does  not  apply  to  mere  omissions  or  neglect  of  official 
duty.     (Bonestell,  Bichardson  &  Co.  ▼.  Curry,  418.) 

2.  Enjoining  Performance  of  Illegal  Contract — County  of  Bbsi- 
DENCE  OF  Dependants. — An  action  by  a  taxpayer  against  the 
secretary  of  state,  the  assistant  attorney-general  and  the  state 
printer,  and  the  members  of  a  firm  to  which  a  contract  for  the  fur- 
nishing of  paper  for  use  in  the  state  printer's  office  had  been 
awarded  by  such  state  officials,  to  enjoin  further  action  in  regard 
to  or  under  said  contract,  upon  the  ground  that  the  same  was 
illegal  and  void,  is  not  an  action  against  public  officers  for  an  act 
done  by  them,  but  is  an  action  against  them  and  the  other  persona 
to  prevent  the  doing  of  certain  acts  in  the  future.  The  proper 
county  for  the  trial  of  such  action,  subject  to  the  power  of  the 
court  to  change  the  place  of  trial  on  statutory  grounds,  is  the 
county  in  which  the  defendants,  or  some  of  them,  reside  at  the 
commencement  of  the  action.     (Id.) 

Bee  Wills,  16. 
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PLEADING. 

1.  Accord  and  Satisfaction — ^Beleasb. — The  defenses  of  accord  and 
satiaf action  and  of  release  are  affirmative  defenses  and  must  bo 
pleaded  by  the  defendant.  (Great  Western  Gold  Co.  v.  Chambers, 
307.) 

2.  Amendment  or  Complaint.— Unless  it  be  clear  to  a  trial  court 
that  a  defective  complaint  cannot  be  amended  so  as  to  obviate  the 
objections  made  thereto,  a  plaintiff  desiring  it  should  be  allowed 
reasonable  opportunity  to  so  amend.     (Payne  v.  Baehr,  441.) 

8.  Demurrer — ^Uncertainty  in  Complaint. — The  overruling  of  a  de- 
murrer to  a  complaint  on  the  ground  of  uncertainty  affords  no 
ground  for  a  reversal  when  it  is  apparent  from  the  record  that  the 
defendants  were  not  thereby  misled  or  embarrassed  in  making  their 
defense.     (Huffner  v.  Sawday,  86.) 

See  Husband  and  Wife,  8-11;  Negligence,  6,  12;  Office  and 
Officers,  3,  4;  Partnership,  2;  Pledge,  1-5;  Sale,  2,  3;  Specific 
Performance,  1,  13,  14,  26,  28,  29;  Statute  of  Limitations,  1, 
2;  Way,  4;  Wills,  6-9. 

PLEDGE. 

1.  iNsuppiciBNT  Complaint  tor  Redemption. — A  complaint  for  re- 
demption of  property  pledged  which  shows  on  its  face  that  the 
property  has  passed  out  of  the  possession  and  control  of  the 
pledgor,  and  that  it  has  not  the  ability  to  perform  the  contract  of 
pledge  or  to  comply  with  a  decree  for  specific  performance  thereof, 
and  which  does  not  allege  that  defendant  has  other  sufficient  shares 
of  pledged  stock  in  its  possession  out  of  which  performance  might 
be  adjudged,  and  does  not  allege  a  tender  of  the  amount  secured 
by  the  pledge,  or  any  offer  to  perform  the  contract  on  plaintiff's 
part,  the  precise  4tmount  of  which  is  shown  in  the  complaint,  fails 
to  state  a  cause  of  action  for  redemption.  (BeU  t.  Bcmk  of  Cali- 
fornia, 234.) 

2.  Cause  of  Action  for  Claim  and  Delivery  not  Stated.— The  com- 
plaint is  insufficient  to  state  a  cause  of  action  in  claim  and  delivery 
where  it  does  not  seek  the  recovery  of  specific  certificates  of  stock; 
nor  will  claim  and  delivery  lie  for  shares  of  stock  merely  as 
intangible  property.     (Id.) 

8.  Cause  of  Action  foe  Damages  for  Conversion — Statute  of  Limi- 
tations.— If  the  complaint  be  regarded  as  setting  forth  a  cause 
of  action  for  damages  for  the  conversion  of  pledged  property,  or 
for  an  excess  in  value  of  the  pledged  property  over  the  amount 
of  the  debt,  either  of  such  causes  of  action  arose  upon  the  transfer 
of  the  securities  by  the  defendant,  and  when  the  complaint  was 
filed,  more  than  three  years  after  such  transfer,  either  of  such 
causes  of  action  is  barred  by  subdivision  3  of  section  338  of 
the  Civil  Code.     (Id.) 
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PLEDGE  (Continued). 

4.  Pbaykb  fob  Agcountino  of  Valui  o»  Pledged  Peopbett  Iioca* 
TERiAL. — The  prayer  for  an  accounting  of  the  value  of  the  pledged 
property  ia  immaterial  to  either  cause  alleged.  The  cause  of 
action,  whether  legal  or  equitable,  is  determined  by  the  sufficiency 
of  the  allegations  of  the  complaint.  Any  accounting,  if  had,  would 
be  merely  incidental  to  a  main  cause  of  action,  if  any  were 
stated,  and  such  incidental  relief  cannot  be  granted,  without 
reference  to  any  cause  of  action.     (Id.) 

5.  Dismissal  of  Action  upon  Oedeb  Sustainino  Dsmueeee. — ^Where 
no  leave  to  amend  the  insufficient  complaint  was  applied  for,  it 
was  not  error,  or  an  abuse  of  discretion,  to  order  a  dismissal 
of  the  action  upon  the  order  sustaining  a  general  demurrer  to 
the  complaint.     (Id.) 

fL  Action  foe  Conveesion  of  Beicks — ^Attachment— Demand  upon 
Sheeifp  —  Want  of  Owneeship  —  Teanspbb  as  Secueity  —  Oon- 
teact  foe  Pledge — Possession. — ^An  action  for  the  conversion  of 
bricks  attached  by  the  sheriff  at  suit  of  a  former  owner  of  the 
property  on  which  the  bricks  were  burned,  for  unpaid  purchase 
money,  cannot  be  maintained,  where  plaintiff  was  not  the  owner 
of  the  bricks  attached,  and  did  not  have  possession  thereof  when 
demand  was  made  upon  the  sheriff  for  return  thereof,  but  merely 
held  a  transfer  of  the  owner's  interest,  and  of  bricks  made  and  to 
be  made,  as  security  for  advances,  and  for  an  interest  in  the  bricks 
when  sold,  which  was  in  effect  a  contract  for  a  pledge  not  con- 
summated by  delivery  and  actual  change  of  possession  of  the  bricks 
made,  as  required  by  section  3440  of  the  Civil  Code.  (Sequeira  t* 
Collins,  426.) 

7.  Ck>NSTBUCTION  OF  CODB— TEANSFEE  OF  PE0PEET7  NOT  IN  EXISTBNOB 

— Pledge  of  Existing  Peopeett. — Section  3440  of  the  Civil  Code 
does  not  apply  to  a  transfer  of  property  not  in  existence  as  secur- 
ity; but  when  the  property  comes  into  existence,  under  a  contract 
for  a  pledge  thereof,  that  section  applies  and  the  delivery  and 
actual  and  continued  and  open  change  of  possession  of  the  pledged 
property,  must  be  the  same  as  is  required  in  case  of  sales  thereof. 
(Id.) 

8.  Retention  of  Possession  and  Conteol  bt  Teansfeebsb  om 
Pledgoe. — The  retention  of  the  possession  and  control  by  the  trans- 
ferrer or  pledgor  of  personal  property,  after  the  transfer  and 
pledge,  without  doing  anything  to  indicate  an  intention  to  pass 
that  control  and  dominion  to  the  transferee  or  pledgee,  is  incon- 
sistent with  an  actual  possession  in  the  transferee  or  pledgee,  and 
cannot  justify  a  finding  thereof,  as  against  an  attaching  creditor. 
(Id.) 

0.  Finding  Unsuppobtkd  bt  Conclusions  of  Pledgee. — The  testi- 
mony of  the  pledgee  to  general  statements  that  he  had  possession 
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PLEDGE  (Continued). 

of  the  bricks  and  visited  the  premises,  and  gave  directions  to  the 
men  engaged  in  burning  the  same,  is  insufficient  to  show  a  change 
of  possession,  his  general  statement  being  his  mere  conclusions  as 
to  possession  and  it  appearing  that  the  pledgor  maintained  the  con- 
trol and  dominion  over  the  bricks  without  words  indicating  an 
intention  to  change  it.     (Id.) 

10.  Change  of  Possession  of  Bulky  Propebty. — Though  it  is  not 
essential  that  bulky  property  should  be  removed  from  the  premises 
in  order  to  make  a  change  of  possession,  yet  it  is  essential  that 
there  shall  be  an  expression  of  the  intention  of  the  transferrer  to 
pass  the  possession  and  dominion  thereof  to  the  transferee.     (Id.) 

See  Mortgage,  8,  9. 

POLICE  COUET. 

1.  Chaeteb  op  Los  Angeles — ^Void  Provision  not  Validated  by 
Amendment  to  Constitution. — Under  the  freeholders*  charter  of 
the  city  of  Los  Angeles,  ratified  by  the  legislature  in  January,  1889, 
there  being  no  provision  of  the  constitution  then  providing  for  a 
police  court  thereunder,  the  provision  therein  for  a  police  court  was 
void,  ab  initio,  and  was  not  revived  or  validated  by  the  mere  sub- 
sequent passage  of  the  amendment  to  the  constitution  adding  sec- 
tion 8%  of  article  XI,  authorizing  the  creation  of  police  courts  by 
freeholders'  charters.     (Fleming  v.  Hance,  162.) 

2.  Peemissivb  Amendment — ^Poweb  of  Legislatubb — ^Expenses  of 
Judges — Charge  upon  City  Treasury. — The  grant  made  in  section 
8^  of  the  constitution  is  merely  permissive.  If  a  freeholders' 
charter  has,  pursuant  thereto,  created  a  police  court,  the  legislature 
cannot  create  within  the  city  another  police  court  maintainable  at 
the  city's  expense.  But  where  the  city  has  not  used  such  permission 
the  legislature  has  power,  under  section  1  of  article  YI,  to  estab- 
lish  police  or  other  **inferior  courts"  in  any  incorporated  city  or 
town,  and  to  make  the  salaries  and  office  expenses  of  the  judges 
or  justices  thereof  a  charge  upon  the  city  treasury.     (Id.) 

8.  Salary  of  Prosecuting  Attorney  in  Police  Court — ^Municipal 
Charge — Invalid  Statute. — The  statute  creating  a  police  court  in 
the  city  of  Los  Angeles,  in  so  far  as  it  provides  that  the  salary  of 
the  prosecuting  attorney  required  to  attend  thereupon  and  conduct 
all  criminal  cases  therein,  shall  be  a  charge  upon  the  city  treasury, 
is  invalid.  The  prosecuting  attorney  is  no  part  of  the  court  for 
that  purpose;  and  in  prosecuting  public  offenses  of  which  it  has 
jurisdiction,  he  acts  as  attorney  for  the  state,  and  his  duties  are  not 
municipal  in  their  nature  because  exercised  within  the  city.  The 
burden  for  such  prosecutions  is  to  be  borne  by  state  or  county  under 
the  general  law  provided  for  in  section  5  of  article  XI  of  the  con- 
stitution, and  cannot  be  made  a  charge  upon  the  city.     (Id.) 
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POLICE  COUBT  (Continued). 

4.  Violations  op  Chabtek  and  Ordinances — ^Function  of  Citt  At- 
torney— ''Municipal  Afpaibs" — Control  of  Statute. — Aa  respecta 
prosecutions  for  violations  of  the  city  charter  and  city  ordinance 
the  regulation  thereof  hj  the  city  is  a  ''municipal  affair/*  within 
section  6  of  article  XI  of  the  constitution;  and  where  the  city 
charter  regulates  that  matter,  and  imposes  the  duty  upon  the  eity 
attorney  to  prosecute  all  such  violations,  the  charter  must  control 
a  general  statute  imposing  such  duties  upon  the  district  attorney, 
and  such  statute  is  ineffective.     (Id.) 

5.  Prosecutors  as  Deputies  of  City  Attorney — Salaries  not  ▲ 
City  Charge. — If  the  prosecuting  attorney  and  his  assistants,  when 
acting  at  request  of  the  city  attorney,  act  as  his  deputies,  that  does 
not  authorize  them  to  enforce  a  claim  against  the  city,  where  there 
is  nothing  in  the  charter  or  in  any  city  ordinance  allowing  such 
deputies  to  receive  salaries  payable  out  of  the  city  treasury.     (Id.) 

PRACTICE. 

1*  Water-Rights — Judgment  Ordered  fob  Plaintiff — ^Pindinob — 
Excusable  Neglect  to  Procure  and  Enter  Judgment — ^Dismis- 
sal— Abuse  of  Discretion. — Where  the  court  after  trial  of  an 
action  by  a  riparian  owner  to  enjoin  a  diversion  of  the  stream, 
ordered  judgment  for  plaintiff,  and  detailed  findings  were  pre- 
pared by  a  non-resident  attorney,  and  sent  to  associate  counsel  for 
signature  and  judgment,  and  in  the  absence  of  such  counsel,  an 
inexperienced  attorney  in  his  office  secured  the  signed  filing  of  the 
findings,  but  by  excusable  neglect  failed  to  obtain  and  enter  judg- 
ment for  more  than  six  months,  it  was  an  abuse  of  discretion  for 
the  court,  on  motion  of  defendant,  who,  as  a  continuing  trespasser, 
was  not  injured,  but  benefited  by  the  delay,  in  entering  judgment 
enjoining  the  trespass,  to  dismiss  the  action  for  such  neglect,  and 
thereby  deprive  the  plaintiff  of  the  just  fruits  of  a  judgment  to 
which  he  was  entitled.  (Rickey  Land  and  Cattle  Company  ▼. 
Glader,  179.) 

2.  Appeal  from  Dismissal  after  Sixty  Days — ^Revdcw  of  Evidenos 
before  Trial  Court — Construction  of  Code. — Though  the  appeal 
from  the  judgment  of  dismissal  was  taken  after  the  lapse  of  sixty 
days,  the  court  may  review  the  evidence  which  was  before  the 
trial  court  when  the  dismissal  was  ordered.  Such  judgment,  being 
without  findings,  and  without  an  opportunity  to  the  appellant  to 
prepare  a  record,  under  sections  648  and  649  of  the  Code  of  Civil 
Procedure,  is  not  an  "exception  to  the  decision  or  verdict"  within 
the  meaning  of  section  939  of  the  Code  of  Civil  Procedure.    (Id.) 

8.  Action  to  Foreclose  Mortgage — Notice  of  Appearance  Complect 
without  Filing — Consent  to  Judgment — ^Filing  Required  only 
FOR  Jurisdiction.— Where  defendants  in  an  action  to  foreclose  a 
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PEACTICE   (Continued). 

mortgage  hy  deed  were  served  with  summons,  and  gave  notice  to 
the  plaintiH  of  their  appearance  and  consent  to  judgment,  the  ap- 
pearance was  complete  when  the  notice  thereof  was  served ;  and  no 
particular  time  was  required  within  which  to  file  the  same,  the 
onl7  object  of  filing  the  notice  and  consent  being  to  give  the  court 
jurisdiction  to  render  judgment  against  the  defendants.  (Anglo- 
Calif  omian  Bank  v.  Griswold,  692.) 

4.  ExcusABLK  Delay  in  Filino  Nonoi  and  Consent— Beqxtest  fob 
Delay  by  Defendants. — Where  the  plaintiff  delayed  filing  the 
notice  of  appearance  and  consent  to  judgment  at  defendants'  re- 
quest, they  hoping  that  the  property  would  increase  in  value,  and 
sanctioning  sales  by  plaintiff  at  any  time,  the  delay  in  filing  the 
same  until  after  three  years  was  excusable.     (Id.) 

5.  Death  of  One  Defendant — Appeabangb  or  Co-defendant,  and 
AS  Executrix  by  Attorney — Consent  to  Judgment — Trial— Sub- 
mission— ^Error  in  Dismissal. — ^Where  one  defendant  died  before 
the  stipulation  was  filed,  and  the  co-defendant  appeared  by  attor- 
ney for  herself  and  as  executrix  of  her  deceased  husband,  and 
consented  to  foreclosure  under  stipulation  against  the  docketing  of 
any  deficiency  judgment,  and  the  case  was  tried  accordingly  and 
submitted  for  decision,  before  a  motion  for  dismissal  was  made, 
it  was  error  for  the  court  thereafter  to  dismiss  the  action  under 
subdivision  7  of  section  581  of  the  Code  of  Civil  Procedure,  for 
want  of  prosecution,  on  motion  of  a  second  mortgagee  claiming 
tinder  the  defendants,  and  of  a  creditor  of  the  estate  of  the  de- 
ceased defendant,  the  defendants  themselvea  being  the  only  parties 
to  the  action.     (Id.) 

Bee  Appeal;  Bill  of  Exceptions;  Certiorari;  Costs;  Execution; 
Findings;  Instructions;  Judgment;  New  Trial;  Partition; 
Place  of  Trial;  Pleading;  Prohibition. 

PBOBATE  XiAW.    See  Estates  of  Deceased  Persons;  Wills. 

PBOHIBITION. 

Action  to  Prevent  Issuance  of  Certificate  of  Purchase  of  Statb 
Land — Jurisdiction. — The  state  may,  under  certain  circumstances^ 
maintain  an  action  to  prevent  the  issuance  of  a  certificate  of  pur- 
chase of  state  lands,  of  which  the  superior  court  would  have  juris- 
diction. Consequently,  prohibition  will  not  lie  to  prevent  the  prose- 
cution of  such  an  action,  notwithstanding  the  complaint  therein 
may  be  defective  for  failure  to  state  a  cause  of  action.  (Wood- 
worth  V.  Superior  Court  of  the  County  of  Marin,  38.) 

PUBLIC  OFFICERS.    See  Oflftce  and  Officers. 


Digitized  by  VjOOQIC 


876  Public  Polict. 


PUBLIC  POLICY.    See  Contracts,  1-4;  Wills,  6-14. 

QUIETING  TITLE. 

1.  Action  to  Quiet  Titub— Right  of  Possission  Undeb  CoNTRAC1^^ 
Unsupported  Findings. — In  an  action  to  quiet  title  to  twenty-fi^a 
acres  of  land,  where  defendant  pleaded  a  right  of  possession  of 
the  whole  thereof  under  a  contract,  and  proved  only  a  right  of 
possession  of  13.08  acres,  a  finding  that  he  was  entitled  to  the 
possession  of  the  residue,  is  without  support;  and  a  new  trial  must 
be  ordered.     (Kaiser  y.  Barron.  474.) 

2.  Action  to  Quiet  Title — ^Mbxican  Gbant — Conveyance  by  Plain- 
tiff— Mortgage  Back — Insufficient  Possession — ^Nonsuit. — In 
an  action  to  quiet  title  under  a  Mexican  grant,  where  it  appears 
that  the  oulj  title  the  plaintiff  had  thereunder,  he  had  conveyed  to 
third  parties,  who  had  executed  a  mortgage  back  to  plaintiff,  sueli 
mortgage  passed  no  title;  and  where  the  plaintiff  shows  no  other 
title  or  possession,  except  that  of  an  adobe  house,  not  shown  to 
be  situated  on  the  Mexican  grant,  and  no  patent  appears  to  have 
issued  for  such  grant,  the  plaintiff  was  properly  nonsuited.  (Cas- 
tro V.  Adams,  382.) 

8.  Geoss-Co^iplaint  bt  Assignee  of  Mortgage— Payment  Out  of 
Sales — CJonstbuctive  Tbust — ^Locitations — Staic  Demand— Non- 
suit.— ^Where  the  cross-complainant  claimed  as  assignee  of  the  mort- 
gage, which  by  its  terms  was  payable  out  of  sales,  alleging  that 
numerous  conveyances  were  made,  but  not  showing  when  they  were 
made,  or  what  prices  were  realized,  it  must  be  presumed  that  all 
conveyances  were  made  within  a  reasonable  time,  and  when  there 
was  a  delay  of  over  thirty-five  years  to  demand  an  accounting,  even 
though  a  constructive  trust  was  relied  upon,  growing  out  of  ft 
breach  of  a  parol  interest  by  parties  in  confidential  relation,  the 
statute  would  begin  to  run  against  such  trust,  from  the  time  of  sucb 
breach,  and  the  cause  of  action  being  barred  l^  the  statute  of 
limitations,  and  the  suit  being  upon  a  stale  demand  in  equity*  a 
nonsuit  of  the  cross-complainant  was  properly  granted.     (Id.) 

See  Title  to  Land;  Vendor  and  Vendee,  3. 

BAILBOADS.     See  Ck)ntract8,  1-4;  Franchise;  Mandamus,  1;  Spedfie 
Performance,  10-14,  32,  33;  Taxation,  1« 

BECEIVEB.    See  Certiorari,  1;  Insurance,  3,  4, 

RECORDING. 

1.  Recobding  of  Maps  of  Subdivision  of  Land — ^Aor  of  Masch  9, 
1893 — Sale  of  Lots  befobe  RECOBDma  and  Afteb  Filing. — See- 
tions  3  and  4  of  the  act  of  March  9,  1893,  as  amended  in  1901 
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BECOBDING  (Continued). 

(Stats.  1893,  p.  96;  1901,  p.  288),  requiring  the  recording  of  maps 
of  subdivisions  of  lands  into  small  lots  for  purposes  of  sale,  and  pro- 
viding a  penaltj  for  selling  or  offering  for  sale  such  lots  before  such 
maps  are  filed  and  recorded,  when  properly  construed  only  prohibits 
the  sale  or  offering  for  sale  of  the  certain  classes  of  lots  specified 
therein  before  a  map  made,  acknowledged,  certified,  and  indorsed  as 
specified  in  the  act  shall  have  been  presented  to  the  recorder  to  be 
recorded.  The  proprietor  of  the  land  has  then  done  all  that  the  law 
imposes  upon  him,  and  a  delay  of  the  recorder  in  performing  the 
ministerial  duty  of  posting  the  map  in  the  book  of  maps  will  not 
affect  the  right  of  the  owner  to  make  a  sale,  or  render  a  sale  crim- 
inal, which  was  made  after  the  map  was  presented  to  the  recorder 
and  before  it  was  pasted  in  the  book  of  map&  (Bentley  ▼.  Hurl- 
burt,  796.) 

2.    APPROVAIi  by  CtoUNTT  SUBVBYOB  NOT  BEQXnBED — ^DUTY  OF  BbCOBDKB. 

—The  act  does  not  authorize  the  recorder  to  make  an  approval  by 
the  county  surveyor  a  condition  precedent  to  the  receiving  of  the 
map;  and  where  the  map  is  in  the  form  required  by  the  act  it  is  the 
recorder's  duty  to  receive  and  record  it.  (Id.) 
8.  Submission  of  Map  to  Stjbvbtob  not  a  Withdbawaii  from  Beoobd. 
— ^Where  a  map,  sufficient  in  form,  is  presented  by  the  owner  to 
the  recorder  for  record,  the  fact  that  the  owner  subsequently,  at 
the  request  of  the  recorder,  took  the  map  to  the  county,  surveyor 
did  not  constitute  a  withdrawal  by  him  of  the  map;  and  its  subse- 
quent recording  after  its  return  by  the  surveyor  must  be  regarded 
as  having  been  made  pursuant  to  its  original  presentation  for 
record.     (Id.) 

See  Insurance,  5-7. 
BEFOBMATION.    See  Mistake. 
BELEASE.     See  Pleading,  1. 
BESIDENCE.    See  Guardian  and  Ward,  2. 
BOADS  AND  HIGHWAYS.    See  Streets,  Boads,  and  Highways. 

SALE. 

1.  Sale  of  Dbded  Fbuit  bt  Sample — Shipment  of  Quantity  East — 
Bbeach  of  Wabbanty — Time  of  Discoveby — Measubb  of  Dam- 
ages.— The  measure  of  damages  for  a  breach  of  warranty  upon 
a  sale  of  dried  fruit  by  sample,  upon  shipment  to  an  eastern 
market.  Is  deemed  to  be  the  excess,  if  any,  of  the  value  which  the 
property  would  have  had,  at  the  time  to  which  the  warranty  re- 
ferred, if  it  had  been  complied  with,  over  its  actual  value  at  the 
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time  when  the  breach  was  discovered,  or  should  reasonably  haye- 
been  discovered,  which  could  not  have  been  expected  to  occur  until- 
the  boxes  of  fruit  reached  the  place  to  which  they  were  shipped* 
(Germain  Fruit  Company  v.  J.  K.  Armsby  Company,  585.) 

2.  Appeal  prom  Judgment  by  Plaintipp — Pleading  and  Findings — 
Unnecessabt  Division  op  Damages — ^Actual  Loss — ^Loss  o» 
Profits. — CJpon  appeal  from  the  judgment  by  the  plaintiff,  where- 
the  difference  in  value  appears  from  the  complaint  and  findings,, 
the  segregation  of  that  difference  therein  into  "actual  loss,"  and 
''loss  of  profits  on  resale,"  was  unnecessary  under  the  statute,  and 
when  so  segregated,  it  was  error  for  the  court  to  allow  only  the 
''actual  loss,*'  and  to  disallow  the  "loss  of  profits  on  resale"  as  part 
of  the  general  damages.     (Id.) 

8.  Pleadings — General  Damages — Speoal  Pleadings  op  Loss  or 
Propits  Unnecessary. — The  damages  sued  for  may  all  be  recov- 
ered as  general  damages;  and  it  was  not  necessary  for  plaintiff  to- 
plead  specially  how  the  loss  of  profits  on  resale  arose.     (Id.) 

4.  Dependant's  Appeal— Finding  op  Warranty  against  Evidence — 
Written  Contract — ^Parol  Evidence — New  Term  op  Contract. — 
Held,  on  appeal  by  defendant,  that  the  finding  that  there  was  It. 
warranty  of  quality  upon  sale  by  sample  is  against  the  evidence, 
showing  that  the  contract  of  sale  was  in  writing  and  is  silent  on 
that  subject.  Parol  evidence,  though  admissible  to  explain  an  ambig- 
uity in  description  of  the  property  sold  and  to  identify  the  same,, 
is  not  admissible  to  introduce  any  new  term  into  the  contract,, 
importing  quality  or  warranty,  not  included  in  the  meaning  of 
any  term  used  therein.     (Id.) 

6.  Import  op  Word  "Lot" — Description. — The  use  of  the  word  "lot^ 
in  the  contract,  to  indicate  "lot  A,"  "lot  K,"  "lot  C,"  and  "lot 
E,"  each  containing  a  different  number  of  boxes  of  apricots,  i» 
expression  of  description,  and  not  of  quality  or  warranty.     (Id.) 

See  Contracts,  1-9;  Fraud,  4,  5;  Vendor  and  Vendee. 

SCHOOLS. 

1.  Public  Schools — Teacher  Holding  City  Certipicate — ^Bemoval.— 
Under  section  1793  of  the  Political  Code,  one  holding  a  city  certifi- 
cate who  is  elected  as  a  teacher  in  the  public  schools  of  the  city 
for  an  indefinite  term  cannot  be  removed  except  for  causes  men- 
tioned in  that  section  and  in  section  1791  of  that  code.  (Barthel  y. 
Board  of  Education  of  the  City  of  San  Jose,  376.) 

2.  Teacher  not  Holding  City  Certificate. — Neither  section  1793  of 
the  Political  Code,  nor  any  other  provision  of  the  general  state  law 
precludes  a  city  board  of  education  from  removing  at  pleasure  m. 
teacher  who  does  not  hold  a  city  certificate.     (Id.) 
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SCHOOLS  (Continued). 

3.  Election  and  Dismissal  of  Teachers — Municipal  Affairs. — The 
election  and  dismissal  of  teachers  in  the  public  schools  are  not 
**nfiunicipal  affairs,"  which  may,  by  a  freeholders*  charter,  be  regu- 
lated in  a  manner  in  conHict  with  that  provided  by  the  general  law.. 
(Id.) 

4.  Charter  of  San  Jose — ^Probationary  TeacheB( — Power  of  Board 
OF  Education  to  Drop. — Under  section  13  of  article  IX  of  the 
charter  of  the  city  of  San  Jose,  as  amended  in  1901,  a  probationary 
teacher,  that  is  one  in  his  first  or  second  year  of  service  in  the 
school  department,  who  was  appointed  without  holding  a  city  certifi- 
cate,  can  be  dropped  from  the  department  by  the  board  of  educa- 
tion only  on  the  adverse  report  of  the  classification  committee.. 
(Id.) 

6.  School  District — ^Land  Outside  of  City  Limits — Taxation — 
Levy  of  Taxes  by  Trustees  of  City. — ^Under  the  Municipal  Cor- 
poration Act  (Stats.  1883,  p.  24),  and  its  amendments  of  1891  and 
1901,  and  sections  1576  and  1670  of  the  Political  Code,  the  board 
of  trustees  of  a  city  of  the  fifth  class,  the  territory  of  which 
together  with  adjoining  territory  outside  of  its  limits  constitutes  & 
school  district,  has  power  to  levy  a  school  tax  upon  the  lands  of 
the  school  district  lying  outside  of  the  city.  The  exercise  of  such 
power  by  the  board  of  trustees  is  not  violative  of  any  inhibition  of 
the  constitution.     (Yisalia  Savings  Bank  v.  City  of  Visalia,  206.) 

6.  School  Bonds — ^Injunction  by  Taxpayer— Pleading — ^Legal  Con- 
clusion.— ^In  an  action  by  a  taxpayer  to  enjoin  the  issuance  ot 
bonds  of  a  school  district,  an  allegation  in  the  complaint  that  the 
plaintiff  "has  no  speedy  or  adequate  remedy  at  law"  is  a  mere 
conclusion  of  law,  and  valueless  in  the  absence  of  averment  of 
facts  supporting  it.     (Streator  v.  Linscott,  285.) 

7.  Bonds  Invalid  on  Their  Face. — A  taxpayer  cannot  maintain  an. 
action  to  enjoin  the  issuance  of  such  bonds  on  the  ground  of  their 
illegality,  where  the  bondd,  if  issued,  would  show  their  illegality  on 
their  face.  In  such  case,  the  bonds  would  be  void  even  in  the 
hands  of  bona  fide  holders  for  value,  and  the  taxpayer  would  not 
be  injured.     (Id.) 

8.  Appeal — Questions  of  Law  not  Involved. — ^The  supreme  court 
on  an  appeal  from  a  judgment  which  was  rightly  made  by  the 
trial  court,  in  an  action  involving  an  issue  of  municipal  bonds, 
will  not  pass  upon  mere  abstract  questions  of  law,  not  involved 
in  the  determination  of  the  appeal,  at  the  request  of  a  party  who 
shows  no  substantial  right  that  can  be  affected  by  a  decision  either 
way.     (Id.) 

SLANDER. 

1.  Piling  Undertaking — Jurisdiction — Filing  Undertaking  after. 
Commencement  of  Action. — The  jurisdiction  of  the  court  in  an 
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action  for  slander  does  not  depend  upon  whether  a  sufficient  under- 
taking is  or  is  not  filed  at  the  time  the  action  is  commenced. 
It  has  such  jurisdiction  even  when  no  undertaking  at  all  is  filed, 
and  may  permit  one  to  be  filed  subsequent  to  the  conmiencement 
of  the  action,  and  may  permit  a  new  undertaking  to  be  filed  in 
lieu  of  a  defective  one.  (Becker  v.  Bchmidlin,  669.) 
2.  Undketaking  foe  Solb  Benefit  of  Defendant — ^Disceetion  in 
Peemittino  FnJNO  of  New  Undeetakino. — The  undertaking  pro- 
vided by  the  statute  to  be  given  at  the  time  an  action  for  slander 
is  commenced  runs  in  tenns  in  favor  of  the  defendant,  and  is 
intended  to  secure  him  in  the  costs  and  charges  of  the  action 
which  may  ultimately  be  awarded  him.  The  provision  being  for  his 
0ole  benefit,  the  discretion  vested  in  the  court  of  permitting  the  plain- 
tiif  to  file  a  new  undertaking  which  will  afford  the  defendant  all  the 
protection  the  law  intends,  should  be  exercised  to  effect  that  end. 
Especially  should  this  permission  be  granted,  when  the  plaintiff  in 
good  faith  has-  originally  endeavored  to  comply  with  the  statute 
by  filing  an  undertaking  when  the  suit  was  commenced,  and  when 
a  motion  to  dismiss  was  made  for  insufficiency  of  the  undertaking 
filed,  then  offered,  and  was  ready  and  able  to  file  a  new  and  suffi- 
cient undertaking.  The  fact  that  no  new  bond  was  then  actually 
presented  to  the  court  is  immateriaL     (Id.) 

Bee  LibeL 

SPECIFIC  PEBFOEMANCE. 

1«  Adequacy  of  Considebation — ^Faieness  of  Contbact — ^Pleading — 
Finding. — Specific  performance  of  a  contract  for  the  conveyance  of 
land  cannot  be  had  by  a  vendee  where  it  is  neither  alleged  nor 
proved  that  the  vendor  had  received  an  adequate  consideration  for 
the  contract,  and  that  as  to  him  it  was  just  and  reasonable,  nor 
that  facts  exist  which  would  justify  the  inference  that  such  condi- 
tions existed.  In  the  absence  of  such  allegation  and  proof,  a  find- 
ing that  the  contract  was  fair  and  reasonable  will  not  sustain  a 
judgment  decreeing  specific  performance.     (Kaiser  v.  Barron,  788.) 

2.  Action  by  Executeix  to  Quiet  Title  to  Pubuo  Stebet— Ceoss- 
Complaint  by  Town — Title  Held  in  Teust — Pebsentation  of 
Claim  not  Bequieed. — ^In  an  action  by  an  executrix  to  quiet  title 
(with  other  lands)  to  a  tract  of  land  occupied  by  defendant  town 
as  a  public  street,  where  the  town  by  cross-complaint  sought  to 
enforce  specific  performance  of  a  contract  between  the  town  and 
the  testator  to  convey  such  tract  of  land  to  the  town  as  a  public 
street,  for  an  adequate  consideration  in  services  fully  performed 
by  the  town,  and  the  further  payment  of  fifty  dollars,  which  was 
tendered  to  plaintiff  and  refused,  such  cross-complaint  seeks  to 
enforce  a  conveyance  of  real  property  held  in  trust  by  the  testator. 
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and  no  presentation  of  the  claim  on  the  part  of  the  town  was 
required  to  be  made  to  the  executrix,  in  order  to  maintain  the  cross- 
complaint.  (Brown  v.  Town  of  Sebastopol,  704.) 
8.  Faienbss  op  Contract — ^Adequacy  of  Consideration. — ^Where  the 
cross-complaint  fuUj  shows  the  fairness  of  the  contract  sought  to 
be  specifically  enforced,  and  the  adequacy  of  the  consideration 
therefor,  it  is  not  demurrable  for  not  alleging  facts  showing  that 
it  was  just  and  reasonable  as  to  the  testator.     (Id.) 

4.  Mutuality  op  Bemedy — Agreement  to  Perform  Personal  Ser- 
vices— Full  Performance — Enforceable  Contract. — ^Where  the 
contract  provided  that  in  consideration  of  the  agreement  to  convey 
the  land  for  a  public  street,  the  opening  of  which  was  beneficial  to 
the  testator's  remaining  lots,  the  town  was  to  remove  his  buildings 
therefrom  upon  other  lands  belonging  to  him,  and  would  lay  out, 
open  up,  grade,  and  oil  the  street  in  front  of  his  lots,  besides 
paying  him  the  sum  of  fifty  dollars,  although  the  contract  would  not 
be  enforceable  for  want  of  mutuality  of  remedy,  while  such  services 
remained  unperformed,  yet  where  the  cross-complaint  alleges  full 
performance  of  such  services  on  the  part  of  the  town,  it  shows 
a  cause  of  action  to  enforce  the  contract  in  specie  against  the 
testator's  estate.     (Id.) 

5.  Parol  Contract — Part  Performance — ^Possession  by  Town — 
Acts  op  Disclaimer  by  Testator — Estoppel. — The  irregularity 
that  the  contract  rested  in  parol  is  obviated,  where  the  contract 
was  partly  or  fully  performed,  and  the  town  was  let  into  possession 
of  the  land  by  the  testator,  and  induced  to  expend  money  on  .the 
faith  of  the  contract,  and  the  testator  disclaimed  title  thereto  before 
the  trustees  of  the  town,  and  was  relieved  from  paying  taxes 
thereon.  Under  such  circumstances,  his  representatives  are  estopped 
from  retaining  the  benefits,  while  refusing  performance  on  their 
part.     (Id.) 

6.  Private  Contract  op  Municipal  Corporation — ^Doctrine  op  Es- 
toppel.— The  private  contract  of  a  municipal  corporation  in  the 
acquisition  of  land  by  purchase,  is  construed  by  the  same  laws  that 
govern  the  contracts  of  private  persons,  in  similar  cases,  and  the 
municipal  corporation  in  relation  to  such  contract,  may  invoke  the 
doctrine  of  estoppel,  and  may  be  held  subject  thereto.     (Id.) 

7.  Irrequlab  Judgment — ^Amendment  Pending  Appeal — ^Benefit  op 
Appellants. — Where  the  complaint  to  quiet  title  included  lands 
not  claimed  by  the  town,  and  the  8X)ecifie  performance  was  en- 
forced as  claimed  by  the  cross-complaint,  and  judgment  was  inad- 
vertently rendered  that  the  plaintiffs  take  nothing  by  their  action,  an 
amendment  of  the  judgment  made  after  appeal  taken  to  correct  such 
oversight,  and  to  give  the  plaintiffs  the  benefit  of  the  remaining 
lands  claimed  by  them,  was  not  injurious  to  them,  and  they  cannot 
complain  thereof.     (Id.) 

CLin  Cal.— 60 
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8.  Specific  Pebpormance  by  Assignee — Personal  Note  of  Assignor 
— Mortgage  Security — Sufficiency  of  Tender. — Notwitbatanding 
the  use  of  the  word  "assignee**  in  a  contract  for  the  sale  of  real 
estate,  if  the  contract  calls  for  the  mere  personal  note  of  the 
assignor,  after  payment  of  cash  required,  a  specific  performance 
cannot  be  enforced  by  the  assignee  without  the  tender  of  such 
personal  note,  unless  the  assignment  has  been  expressly  assented 
to  by  the  other  party  to  the  contract;  but  where  the  contract  calls 
for  mortgage  security,  after  such  cash  payment,  and  such  security 
is  the  principal  thing  relied  upon,  the  assignee  may  tender  the 
cash  payment  and  his  own  note  and  mortgage,  and  enforce  specific 
performance,  where  the  other  party  merely  refused  the  tender,  with- 
out specifically  objecting  that  the  personal  note  of  the  assignor  was 
not  also  tendered.     (Montgomery  v.  DePicot,  509.) 

9.  Estoppel  to  Object  to  Tender. — Under  section  2076  of  the  Code 
of  Civil  Procedure,  the  defendants  in  the  action  for  specific  per- 
formance were  estopped  from  asserting  any  objection  to  the 
tender  of  cash  and  mortgage  security,  which  they  did  not  make 
and  which  they  could  or  should  have  made  at  the  time  it  was 
offered,  and  which  might  have  been  obviated,  if  made;  and  they 
are  precluded  from  asserting  such  objection  at  the  trial,  or  npoD 
appeaL     (Id.) 

10.  Contract  for  Location  of  Railroad  Station — When  Enforcs- 
able. — A  contract  for  the  location  of  a  railroad  station  may  be 
enforced  specificaUy,  where  it  is  fair  and  just  and  leaves  the  rail- 
road free  to  serve  the  public  interests  by  the  location  of  additional 
stations  as  they  might  be  needed,  without  limitation  of  number  or 
location.  (Herzog  v.  Atchison,  Topeka  and  Santa  Fe  Railroad 
Company,  496.) 

11.  When  not  Enforceable. — Specific  performance  of  a  contract  for 
such  location  will  not  be  enforced,  to  subserve  mere  private  interests, 
in  such  manner  as  to  hamper  the  railroad  in  the  performance  of 
its  duties  to  the  public,  or  if  the  contract  is  to  establish  no  other 
stations  within  a  given  distance  of  the  agreed  location,  or  where 
the  enforcement  of  the  contract  would  impose  a  great  burden  on 
the  defendant  without  corresponding  benefit  to  the  plaintiff,  or 
would  be  detrimental  to  the  interests  of  the  public     (Id.) 

12.  Showing  of  Fairness  and  Justice  Required — Adequacy  of  Con- 
sideration.— A  complaint  for  specific  performance  of  a  contract 
must,  in  order  to  be  sufficient  as  against  a  general  demurrer,  state 
facts  from  which  the  court  may  determine  that  the  consideration 
is  adequate,  and  that  the  contract  is  as  to  the  defendant,  fair,  just, 
and  reasonable,  and  that  it  would  not  be  inequitable  to  enforce  it. 
(Id.) 
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13.  Insufficient  Complaint  to  Enporcb  Specific  Perfobmance  of 
Contract  fob  Station. — ^Where  the  complaint  for  specific  perform- 
ance of  a  contract  for  the  location  of  a  railway  station  lacks  the 
showing  of  fairness^  justice,  and  reasonableness  of  the  contract,  or 
the  adequacy  of  its  consideration,  and  does  not  state  the  value  of  the 
right  of  way  conveyed  to  the  company  as  the  consideration  for  the  con- 
tract, nor  allege  the  cost  to  the  defendant  of  compliance  with  the 
contract,  nor  show  that  plaintiffs  are  the  owners  of  any  land  near  the 
proposed  station,  and  fails  to  show  that  the  recovery  of  damages  for 
breach  of  the  contract  would  not  be  an  adequate  remedy,  it  is  wholly 
insufficienti  as  against  a  general  demurrer.     (Id.) 

14.  Allegation  of  Past  Ownership— Presumption  of  Continuahcb 
Inapplicable. — The  allegation  in  the  complaint  that  plaintiffs  owned 
land  adjoining  the  right  of  way  in  1881,  is  not  an  allegation  that 
they  owned  it  at  any  later  date.  The  presumption  of  the  continu- 
ance of  facts  shown  to  exist,  is  merely  a  rule  of  evidence  and  not 
of  pleading,  and  cannot  dispense  with  the  averment  of  the  fact 
of  continued  ownership.     (Id.) 

15.  Contract  fob  Sale  and  Exchange  of  Lands — ^Modifications — 
Substituted  Oral  Agreement — Novation — Part  Performance. — 
In  an  action  for  specific  performance  of  a  contract  for  the  sale 
and  exchange  of  lands,  though  an  unexecuted  oral  modification  of 
the  original  written  contract  cannot  be  enforced;  yet,  where  it 
appears  that  the  oral  agreement  was  substituted  by  novation  in  the 
place  and  stead  of  a  canceled  written  contract,  and  that  it  provided 
different  terms,  and  was  fully  performed  on  plaintiff's  part,  by 
conveyance  of  the  lands  belonging  to  him,  he  can  enforce  the  sub- 
stituted oral  agreement  according  to  its  terms.  (PearsaU  v.  Henry, 
314.) 

16.  Construction  of  Code  —  Substituted  Obal  Agbeement  not  a 
Modification. — An  oral  agreement  substituted  by  novation  for  a 
former  written  contract,  is  not  an  oral  modification  of  the  written 
contract  within  the  meaning  of  section  1698  of  the  Civil  Code, 
provided  the  substituted  oral  agreement  is  valid  and  enforceable. 
(Id.) 

17.  Statement  of  Fraud — ^Part  Performance — Acceptance  of  Con- 
veyances FROM  Plaintifj'S  BY  DEFENDANTS — Estoppel. — Where  the 
only  question  is  as  to  the  validity  of  the  substituted  oral  agree- 
ment under  the  statute  of  frauds,  and  it  appears  that  the  convey- 
ance made  by  the  plaintiffs  to  defendants  was  accepted  under  the 
new  contract,  notwithstanding  the  fact  that  it  was  agreed  to  be 
made  under  the  former  written  contract,  the  defendants  are  estopped 
from  claiming  that  such  conveyance  was  not  made  in  part  perform- 
ance of  the  terms  of  the  substituted  oral  contract,  and  that  the  new 
contract  was  void  under  the  statute  of  frauds.     (Id.) 
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18.  Equitable  Basis  of  Paet  Pebfobmancs — ^Pbiob  Written  Obuga- 
TiON. — The  rule  as  to  part  performance  of  an  oral  contract  for  sale 
or  exchange  of  lands,  is  based  entirelj  on  equitable  considerations; 
and  there  is  no  hard  and  fast  rule  under  which  the  existence  of  a 
prior  written  obligation  bars  all  inquiry  on  the  subject.  It  is  suifi- 
cient  that,  under  the  circumstances  of  the  particular  case,  the  act 
of  part  performance  is  referable  to  the  oral  contract.     (Id.) 

19.  Oral  Contract  to  Exchange  Lands — Part  Performance  by 
Plaintiffs — Legal  Defense — Rule  in  Equity. — ^Where  an  oral 
contract  for  the  exchange  of  lands  has  been  performed  by  the  plain- 
tiff only,  though  the  defendants  would  have  a  legal  defense  to  an 
action  against  them  on  the  contract,  yet  the  rule  in  equity  is  that 
where  there  is  an  oral  agreement  by  the  terms  of  which  each  party  is 
to  convey  lands  to  the  other,  a  conveyance  by  one  party  on  the 
faith  of  the  agreement  constitutes  such  part  performance  as  will 
for  the  purpose  of  an  action  for  specific  performance  take  the  whole 
case  out  of  the  operation  of  the  statutes  of  fraud.     (Id.) 

20.  Consideration  of  Oral  Contract — Settlement  of  Disputes. — ^A. 
sufficient  consideration  for  the  oral  contract  appeared  from  evidence 
sustaining  the  finding  of  the  court  that  it  was  based  upon  the 
existence  and  settlement  of  disputes  between  the  parties.     (Id.) 

21.  Evidencb — ^Want  of  Consideration  for  Written  Contracts — 
Support  of  Pleading. — ^Where  the  defendants  in  their  cross-com- 
plaint relied  upon  the  previous  written  contracts,  the  plaintiffs  in 
support  of  their  answer  to  the  cross-complaint,  were  properly  allowed 
to  introduce  evidence  as  to  a  want  of  consideration  therefor.     (Id.) 

22.  Oral  Evidence  to  Explain  Ambiguity. — Oral  evidence  was  admis- 
sible to  show  all  the  circumstances  surrounding  the  parties  at  the 
time  of  the  execution  of  a  written  contract,  by  way  of  explaining 
ambiguous  clauses  therein.     (Id.) 

23.  Evidence — Substituted  Oral  Agreement. — ^Evidence  was  admi9> 
sible  to  show  that  the  oral  agreement  relied  upon  by  plaintiffs  was 
substituted  for  the  prior  written  contract  to  settle  disputes  arising 
thereunder.     (Id.) 

2i.  Part  Performance  a  Question  of  Fact — Province  of  Trial 
Court — Support  of  Findings. — The  question  whether  there  has  been 
a  part  performance  of  an  oral  contract  on  the  part  of  the  plaintiff, 
is  one  of  fact  to  be  determined  by  the  trial  court;  and  the 
question  as  to  the  credibility  of  witnesses,  in  case  of  conflicting 
evidence,  is  within  the  exclusive  province  of  the  trial  court,  and  its 
findings  must  be  deemed  in  such  case  supported  by  the  evidence 
and  will  not  be  disturbed  upon  appeaL     (Id.) 

25.  Finding  against  Evidence — ^Amount  of  Incidental  Expense — 
avoidancb  of  new  trial — consent  to  modification  of  judgment. 
— ^Where  it  appears  that  a  finding  as  to  the  amount  of  incidental 
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expense  allowed  by  the  court  is  not  sustained  by  the  evidence,  and 
to  avoid  a  new  trial  on  that  particular  question,  the  respondents' 
offer  to  remit  the  wliole  amount  allowed  from  the  judgment,  the 
judgment  will  be  modified  in  that  respect,  and  the  order  denying 
a  new  trial  will  be  affirmed,  and  the  judgment  as  modified  affirmed, 
at  appellants'  costs.     (Id.) 

26.  Lease  with  Option  to  Purchase — Election  to  Pxjechase — Rk- 
roBMATiON. — Held,  that  the  complaint  as  amended  states  a  causo 
of  action  for  the  enforcement  of  an  option  to  purchase  contained 
in  a  lease  which  plaintiff  had  elected  to  exercise  during  the  term, 
and  to  reform  the  lease  for  mutual  mistake,  in  regard  to  the  im- 
provements, which  removed  aU  uncertainty  in  relation  thereto, 
though  such  uncertainty  did  not  make  the  contract  uncertain  as  an 
agreement  to  seU.     (Swanston  v.  Clark,  300.) 

27.  Adequacy  of  Consideration  for  Option — Terms  of  Rental. — The 
payment  of  increased  rent  on  account  of  the  option,  and  the  pay- 
ment of  rent  in  advance  for  one  year,  was  a  sufficient  consideration 
for  the  option.     (Id.) 

28.  Insufficient  Plea  of  Rescission  Prior  to  Tender — Absence  op 
Offer  to  Compensate  for  Improvements. — A  plea  of  rescission  of 
the  option  to  purchase  prior  to  the  tender  of  purchase  money  by 
plaintiff,  is  insufficient,  where  it  admitted  the  making  of  valuable 
improvements  by  the  plaintiff  and  did  not  offer  to  compensate  the 
plaintiff  therefor,  nor  show  any  right  of  rescission  for  one  or  more 
of  the  causes  enumerated  in  section  1689  of  the  Civil  Code,  or  any 
rescission  by  consent.     (Id.) 

29.  Cross-Complaint  to  Rescind  for  Mistake  and  Fraud — Support 
op  Contrary  Finding. — Where  the  defendant  filed  a  cross-complaint 
to  rescind  the  contract  for  mistake  as  to  its  contents  induced  by 
fraudulent^  representations  of  the  plaintiff,  held,  that  findings  to 
the  contrary  are  supported  by  the  evidence  and  defendant  had  no 
right  of  rescission.     (Id.) 

80.  Modification  of  Judgment  for  Conveyance — ^Freedom  from 
Liens — Possession  of  Plaintiff. — Where  plaintiff  took  possession, 
the  contract  providing  for  a  conveyance  free  from  all  liens  but 
the  lease,  the  judgment  should  be  modified  so  as  not  to  charge 
defendant  with  liens  after  the  date  of  plaintiff's  possession,  other 
than  such  as  were  made  or  suffered  by  the  defendant,  as  at  her 
instance,  or  for  her  benefit.     (Id.) 

31.  Lease  not  an  Encumbranci^^Merged  in  Conveyance. — The  lease 
being  merged  in  the  conveyance  provided  for  by  the  decree,  is  not 
an  encumbrance  and  is  not  included  in  the  Hens  to  be  provided 
against,  in  the  decree  for  specific  performance.     (Id.) 

82.  Contract  to  Build  and  Operate  RAniROAi>— Action  to  Enforce 
Deeds  op  Franchises — ^Remedy  not  Mutual. — Specific  perform- 
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ance  of  a  contract  cannot  be  enforced  where  there  is  no  mutnalitj 
of  remedy  between  the  parties;  and  since  a  contract  to  build  and 
operate  a  railroad  cannot  be  specifically  enforced  a  railway  com- 
pany whose  line  is  not  substantially  completed  canot  enforce  spe- 
cific performance  of  contracts  to  convey  to  it  rights  of  way,  and 
franchises,  and  a  bonus  of  acreage,  and  to  compel  deeds  of  the 
same  for  want  of  mutuality  of  remedy  against  the  plaintiff.  (Pa- 
cific Electric  Railway  Company  v.  Campbell- Johnston,  106.) 

83.  Willingness  of  Plaintiff  to  Perform — Impossibility  without 
Deeds — Befusal  of  Defendants — Remedy  at  Law. — Neither  the 
fact  that  the  plaintiff  is  willing  and  has  offered  to  complete  its 
railroad  upon  the  conveyances  of  the  rights  of  way,  franchises,  and 
bonus  of  acreage  agreed,  nor  that  it  has  been  constructed  as  far 
as  it  can  be  without  such  conveyances,  nor  the  refusal  by  the  de- 
fendants to  permit  it  to  be  completed  and  operated  over  their 
lands,  have  any  bearing  on  the  equitable  principle  that  where  there 
is  no  mutuality  of  remedy  there  can  be  no  specific  performance. 
The  railway  company  must  be  left  to  such  remedies  as  it  may  have 
under  the  contract  in  an  action  at  law.     (Id.) 

See  Contracts,  3,  4. 
STATE  LANDS.    See  Prohibition;    Tide-Lands. 

STATUTES. 

Construction  of  Statutes — Imposition  of  Penalty — Contract  in 
Violation  of  Prohibition. — As  a  general  rule,  the  imposition  by 
statute  of  a  penalty  implies  a  prohibition  of  the  act  to  which  the 
penalty  is  attached,  and  no  recovery  can  be  had  on  a  contract 
made  in  violation  of  the  statutory  prohibition.  The  rule  is,  how- 
ever, not  without  exceptions,  and  the  statute  must  be  examined  as 
a  whole  to  ascertain  whether  it  intended  that  a  contract  in  con- 
travention of  it  should  be  void  or  not.  (Bentley  v.  Hurlburt;  Hurl- 
burt  V.  Bentley,  796.) 

See  Corporations,  4,  5;   Estates  of  Deceased  Persons,  5,  11-17; 
Evidence,  3. 

STATUTE  OF  FRAUD.     See  Boundary,  3. 

STATUTE  OF  LIMITATIONS. 

1.  Pleadings — Complaint. — A  demurrer  to  a  complaint,  on  the  ground 
that  the  plaintiff's  cause  of  action  is  barred  by  the  statute  of  limi- 
tations is  not  good  unless  the  complaint  affirmatively  shows  that 
the  statutory  period  has  run  since  the  accrual  of  the  cause  of  ac- 
tion.    (Corea  v.  Higuera,  451.) 
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STATUTE  OF  LIMITATIONS  (Continued). 

2.  Date  of  Obsteuction  or  Way. — In  an  action  to  establish  the 
plaintiff's  title  to  a  right  of  way  and  to  enjoin  its  obstruction  by 
the  defendant,  a  demurrer  to  the  complaint  on  the  ground  that  the 
cause  of  action  is  barred  by  the  statute  of  limitations  should  not 
be  sustained,  where  the  complaint  fails  to  show  when  the  defend- 
ants first  obstructed  the  road  or  interfered  with  plaintiff's  use  of  it. 
(Id.) 

3.  Beligious  Corporations — Aid  to  Church  by  Building  Society — 
Mortgage  Conditions  Securing  Application  or  Money. — Where 
a  Congregational  church  building  society  advanced  money  to  aid 
in  the  erection  of  a  Congregational  church,  secured  by  mort- 
gage, under  an  instrument  the  main  purpose  of  which  was  to 
secure  the  application  of  the  money  to  compel  the  continuous 
use  of  the  property  as  a  Congregational  house  of  worship  and  to 
prevent  a  different  use,  and  which  contained  specific  and  general 
conditions  for  the  performance  of  the  duties  of  the  church,  upon 
breach  of  which,  the  money  secured  was  to  be  immediately  due  and 
payable,  without  notice  or  demand,  and  the  property  sold  to  pay 
the  same,  the  statute  of  limitations  does  not  begin  to  run  against 
the  will  of  the  building  society  for  breach  of  specific  conditions 
known  to  exist  more  than  four  years  before  suit,  which  it  must 
overlook  and  waive  by  acquiescence;  and  upon  foreclosure  of  the 
mortgage  for  alleged  breach  of  all  the  conditions,  which  is  admitted 
by  the  answer,  it  is  to  be  presumed  that  the  cause  of  action  is  not 
barred  by  the  statute  of  limitations.  (Congregational  Church 
Building  Society  v.  Osbom,  197.) 

4.  Presumption  as  to  Continued  Use  or  House  or  Worship. — It  is 
to  be  presumed  that  public  worship  was  maintained,  and  the  general 
functions  and  work  of  the  church  performed  until  a  time  within 
the  period  of  limitation.  These  conditions  constitute  the  principal 
matters  intended  to  be  secured,  and  the  principal  inducement  for  the 
money  paid  in  aid  oi  the  church.     (Id.) 

See  Boundaries,  2,  4;    Dedication,  3,  4;    Mortgage,  4-6;    Pledge, 
8;    Quieting  Title,  8. 

BTOCK  AND  STOCKHOLDERS.     Bee  Corporations. 

STBEET  ASSESSMENT. 

1.  Enforcement  Against  Lands  of  State  University  not  Used  toe 
School  Purposes. — An  assessment  for  a  street  improvement  by 
which  lands  held  in  trust  for  the  state  university,  which  are  not  in 
actual  use  for  sc^iool  purposes,  are  benefited  in  value,  may  be  en- 
forced against  such  lands,  the  same  as  against  the  property  of  a 
private  owner.  (City  Street  Improvement  Co,  v.  Begents  of  the 
University  of  California,  776.) 


Digitized  by  VjOOQIC 


888  Streets,  Roads,  and  Highways. 

STBEET  ASSESSMENT   (Ck)ntinued). 

2.  Effect  of  Exemption  from  Taxation. — The  exemption  of  land 
held  by  public  agents  from  taxation,  applies  to  general  state,  county, 
and  municipal  taxes,  and  does  not  extend  to  its  exemption  from  a 
local  assessment  for  a  street  improvement,  enhancing  the  Talue, 
if  not  actually  used  for  any  public  purpose.  The  rule  in  this  state 
is  that  such  property,  when  actually  devoted  to  public  use,  is  ex- 
empt from  assessments  under  special  laws,  otherwise  not     (Id.) 

STEEETS,  bo  ads  and  highways.    See  Counties,  1-6;  Municipal 
Corporations,  1-7;  Specific  Performance,  2,  4^  6. 

SUPBEME  COUBT. 

In  answer  to  a  petition  filed  by  Frank  B.  Ogden,  now  a  judge  of  the 
superior  court  of  Alameda  County,  for  a  review  and  modification 
of  certain  statements  contained  in  the  opinion  of  this  court  in  the 
case  of  Pekin  Mining  and  Milling  Company  y.  James  Kennedy,  81 
Cal.  357,  it  is  held  that  the  statements  in  that  opinion  were  based, 
of  course,  exclusively  upon  the  findings  made  by  the  trial  court,  and 
were  in  no  sense  the  result  of  an  examination  by  this  court,  nor 
could^they  in  any  sense  be  construed  as  expressing  the  views  of  this 
court  upon  the  matter;  and  that  it  is  manifest  that  the  exoneration 
of  Judge  Ogden  upon  the  showing  made  in  his  petition  is  full  and 
complete.  This  court  also,  from  i>er8onal  knowledge  of  Judge 
Ogden,  joins  in  the  expression  of  confidence  embodied  in  the  find- 
ings of  the  judges  of  the  superior  court  of  Alameda  County;  but, 
from  the  character  and  limits  of  the  jurisdiction  of  this  court,  it  is 
impossible  for  it  to  attempt  to  amend  or  correct  the  findings  of  the 
trial  court,  and  so,  impossible  for  it  to  afford  the  specific  relief 
prayed  for.  The  court  orders  the  publication  of  its  views  in  this 
matter,  stating  that  it  should  suffice  for  the  complete  exoneration 
of  the  petitioner.     (Petition  of  Ogden,  347.) 

TAXATION. 

1.  Taxation  of  Street  Bailboad  Opeeatino  in  Mors  than  Ons 
County — Judgment  Sustaining  County  Assessment — State  not 
Aggrieved  by  County  Assessment  in  Excess  of  Assessment  by 
Board  or  Equalization. — In  an  action  involving  the  question 
whether  a  street-railroad  corporation,  operating  its  lines  in  more 
than  one  county  of  the  state,  should  be  assessed  by  the  state  board 
of  equalization  and  its  taxes  paid  to  the  state  controller,  or  by  the 
county  assessors  and  its  taxes  paid  to  the  county  tax-collectors,  an 
appeal  from  a  judgment  by  the  state  controller  sustaining  the 
validity  of  the  county  assessments  and  the  j^yment  to  the  county 
tax-collectors  will  be  dismissed,  when  it  appears  that  the  amount 
received  from  the  taxes  for  the  benefit  of  the  state,  under  the  county 
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assessmentSy  is  in  excess  of  the  amount  that 
should  the  assessment  by  the  state  board 
tained.  Under  such  circumstances,  neither 
controller  is  a  party  aggrieved  by  the  judgn 
of  San  Francisco  y.  Colgan,  53.) 

fi.  Municipal  Corporations  —  Assessment-! 
Fiscal  Year. — ^Where  the  assessment-book 
tion,  the  fiscal  year  of  which  commenced  o 
uary,  clearly  shows  by  the  affidavits  of  th 
derk  contained  therein  at  the  end  of  tb 
which  were  required  by  the  provisions  of  th 
Act,  that  the  book  was  in  fact  the  assessn 
the  year  1904,  and  could  be  nothing  else,  tl 
therein  are  not  invalidated  by  the  erron< 
each  double  page  of  the  book  that  it  was 
the  property  of  the  city  for  the  year  1904-19 
v.  Wohlford,  40.) 

8.  City  or  Escondido — Taxing  System — O 
NANCE — Adoption  or  Provisions  or  Poli 
nance  of  the  city  of  Escondido,  establisl 
assessment,  levy,  and  collection  of  city  taxeSj 
that  the  provisions  of  the  Political  Code  ^ 
"for  assessing,  levying  and  collecting  city  ta 
manner,  mode  and  persons  are  provided 
Corporation  Act,  did  not  adopt,  as  a  par 
section  of  the  Political  Code  the  subject -mi 
ered  by  the  provisions  of  the  Municipal  Coi 
to  cities  or  towns  of  the  sixth  class.     (Id.) 

4.  Authentication  or  Assessment-Roll. — Th< 
tion  and  authentication  of  the  assessroent-ro 
class  is  fully  covered  by  the  provisions  of  se* 
of  the  Municipal  Corporation  Act,  and,  cc 
ordinance  of  the  city  of  Escondido,  sectioi 
Code,  requiring  the  assessment-roll  of  state 
authenticated  by  the  affidavit  of  the  county 
to  its  taxing  system,  and  a  failure  to  conf< 
will  not  prevent  the  city  from  enforcing  its  t 

5.  Deed  for  Irrigation  District  Tax — Desc 
JECTION  POR  Uncertainty — Evidence — Ide 
tax-deed  executed  for  non-payment  of  an 
was  objected  to  for  uncertainty  in  the  desci 
objection  is  sufficiently  met  by  evidence  show 
was  in  fact  sufficient  clearly  to  identify  the 
ford,  17.) 
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6.  Sale  or  Whole  Interest— -Least  Quantity  Obtainabi^ — ^Wbere 
the  tax-deed  described  the  land  assessed,  and  stated  that  the  collector 
offered  for  sale  the  least  quantity  or  smallest  portion  thereof  to 
paj  the  assessments,  costs,  and  charges,  and  that  the  grantee  named 
was  the  bidder  who  was  willing  to  take  said  least  quantity  and  paj 
the  same,  and  described  said  least  quantity  or  smallest  portion  of  the 
said  land  as  the  whole  thereof  again  described  and  granted  by  the 
deed,  the  deed  clearly  shows  that  the  whole  of  the  land  was  the  least 
quantity  which  any  bidder  was  willing  to  take,  and  that  the  whole 
was  in  fact  sold  and  intended  to  be  conveyed  by  the  deed.  (Id.) 
?•  Certificate  Showing  Time  for  Bedemption — ^Recital  in  Deed. — 
Where  the  law  required  the  certificate  of  sale  to  show  the  time  for 
redemption,  and  that  the  matters  contained  in  the  certificate  must 
be  recited  in  the  deed,  a  recital  in  the  deed  showing  that  the  certifi- 
cate stated  that  unless  the  said  real  estate  was  redeemed  within 
twelve  months  from  the  specified  date  of  said  sale  the  purchaser 
would  be  entitled  to  a  deed  thereof,  such  recital  in  the  deed  sufiScient- 
ly  shows  that  the  certificate  compUed  with  the  requirement  of  the 
statute  in  stating  the  time  for  redemption.     (Id.) 

8.  Double  Assessment  —  Bond  Issue  —  Sfecul  Assessment  fok 
Expenses — Assessment-Boll — Tax-Deed— Prima  Facie  Bvidencs. 
: — The  objection  that  the  assessment-roll  showed  a  double  assessment, 
one  for  a  bond  issue  and  the  other  a  special  assessment  for  expenses, 
which  were  not  stated  separately  in  the  notice  of  sale,  certificate  of 
sale,  or  deed,  goes  to  matters  not  shown  on  the  face  of  the  tax-deed, 
and  was  not  a  good  objection  to  its  admission  in  evidence  as  prima 
facie  evidence  of  aD  prior  proceedings.     (Id.) 

9.  Description  of  Property  in  Notice  of  Sale — Ditto  Marks — 
Abbreviations — Statement  in  Notice. — Though  the  notice  of  sale 
is  that  to  which  the  taxpayer  is  absolutely  entitled,  and  is  not 
concluded  by  the  deed,  yet  the  use  therein  of  ditto  marks  and 
abbreviations  which  could  not  mislead  and  which  are  explained 
in  the  notice,  do  not  affect  its  validity  or  the  sufficieDcy  of  its 
compliance  with  the  law.     (Id.) 

10.  Aggregate  Amount  of  Assessments — Aggregate  of  Taxes,  Per- 
cent age,  AND  Costs. — The  law  does  not  require  two  assessments  for 
the  same  year,  on  account  of  bond  issue  and  for  current  expenses  of 
the  irrigation  district,  to  be  separately  stated  in  the  notice  of  sale, 
certificate  of  sale,  or  deed;  and  it  is  suiBcient  that  the  aggregate 
amount  of  the  assessments  and  the  aggregate  amount  of  the  taxes, 
percentage,  and  costs  are  correctly  stated  therein.     (Id.) 

11.  Taxation  of  Shares  of  Stock  in  Domestic  Corporation. — ^Under 
the  provisions  of  the  state  constitution,  declaring  that  all  property  in 
the  state,  not  exempt  under  the  laws  of  the  United  States,  shall 
be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  provided 
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by  law,  and  that  the  word  "property"  includes  shares  of  stock,  and 
sections  3617  and  3627  of  the  Political  Code,  it  is  the  duty  of  the 
assessor  to  assess  shares  of  stock  in  corporations  organized  under 
the  laws  of  California  at  their  full  value,  unless  there  is  something 
in  the  provisions  of  such  code  which  exempts  them  from  such 
taxation.     (Chesebrough  v.  City  and  County  of  San  Francisco,  559.) 

12.  Value  op   Shares   op  Stock,   How  Determined — ^Double  Taxa- 

tion.— Under  section  3608  of  the  Political  Code,  for  purposes  of 
taxation,  the  shares  of  stock  in  a  corporation  represent  the  value 
of  the  aggregate  of  the  assets  of  the  corporation,  and  have  no 
value  independent  of  the  corporate  property,  and  when  all  such 
property  is  assessed  to  the  corporation  it  would  be  double  taxatiou 
to  assess  the  shares  as  well  as  the  corporate  property.  Such  result 
could  only  follow  where  all  the  property  of  the  corporation  was 
assessed  to  it,  and  would  not  result  where  none,  or  only  a  portion 
of  the  property  of  the  corporation  going  to  make  up  the  value  of 
the  stock,  was  taxed  to  it.     (Id.) 

13.  Property  Outside  op  State — No  Deduction  on  Account  op. — 

While  the  value  of  the  corporate  shares  is  determined  by  the 
aggregate  value  of  the  corporate  property,  such  property  may  or 
may  not  be  within  the  jurisdiction  of  the  state  for  purposes  of 
taxation.  If  it  is  within  the  state,  and  assessed  to  the  corporation, 
then  the  shares  of  stock  cannot  also  be  assessed  to  the  stockholders, 
as  that  would  constitute  double  taxation.  But  section  3608  of  the 
Political  Code  does  not  exempt  such  shares  from  taxation  when  all 
the  assets  of  the  corporation  are  not  taxed  in  this  state  by  reason 
of  the  fact  that  some  of  them  are  beyond  its  jurisdiction.  Neither 
is  it  material  that  the  tangible  property  of  the  corporation  is  situ- 
ated in  some  other  state  and  has  there  been  taxed.  The  fact  that 
some  of  the  property  of  the  corporation  is  assessed  in  another 
state  or  country  is  no  prohibition  of  the  taxation  of  the  shares  of 
stock  held  here.  The  inhibition  of  double  taxation  only  applies  to 
such  taxation  in  the  same  state  or  government.     (Id.) 

14.  Construction  op  Section  3608  op  Political  Code  —  Value  op 
Stock,  How  Determined.  —  Section  3608  of  the  Political  Code, 
properly  construed,  only  means  that  when  the  aggregate  property 
of  a  California  corporation  is  assessed  in  this  state,  shares  of  stock 
of  the  corporation  shall  not  be  assessed,  but  that  if  all  such  prop- 
erty is  not  here  assessed  the  actual  value  of  such  stock,  less  the 
value  of  the  corporate  property  which  is  assessed  here,  shall  be 
taxed.  Property  of  the  corporation  located  outside  of  the  state,  and 
over  which  the  state  cannot  exercise  its  sovereign  power  of  taxation, 
is  not  to  be  considered  in  diminishing  the  actual  value  of  the  stock 
held  here  for  purposes  of  taxation.  A  contrary  construction  of  that 
section  would  render  it  unconstitutional.     (Id.) 


Digitized  by  VjOOQIC 


fi92  Tenants  in  Common. 


TAXATION  (Continned). 

15.  CoNSTEUcnoN  OF  Statute — Constitutional  Law. — ^When  a  legis- 
lative enactment  is  capable  of  two  constmctionB,  one  consistent 
and  the  other  inconsistent  with  the  provisions  of  the  constitution^ 
it  should  be  so  construed  as  to  make  it  harmonious  with  the  con- 
stitution and  comport  with  the  legitimate  powers  of  the  legislature 
(Id.) 

16.  Method  of  Ascebtainino  Taxable  Value. — Sections  3617  and 
3627  of  the  Political  Code,  defining  cash  values  and  declaring  that 
all  property  should  be  assessed  thereat,  provides  an  adequate  method 
of  ascertaining  the  taxable  value  of  such  shares  of  a  domestic  cor- 
poration for  assessment  to  the  individual  stockholders.     (Id.) 

17.  Actual  Cash  Value  of  Stock — ^Deduction  of  Value  of  Oo»- 
POBATE  Pbofebtt  IN  STATE. — In  assessing  shares  of  stock  in  m. 
California  corporation  to  the  individual  stockholders,  the  proper 
method  to  be  followed  bj-  the  assessor,  in  order  to  avoid  double 
taxation  and  at  the  same  time  to  assess  the  stock  at  its  full  cash 
value,  is  to  deduct  the  value  of  the  corporate  property  actually 
assessed  in  this  state  from  the  value  of  the  shares,  and  to  asseas- 
the  stock  as  of  the  value  diminished  by  the  deduction.     (Id.) 

See  Counties,  2,  6;  Estates  of  Deceased  Persons,  5-17;  Mortgage,. 
7;    Schools,  5;    Street  Assessment. 

TENANTS  IN  COMMON. 

1.  PuacHASE  OF  Encumbrance  and  Adverse  Title — Enforcement  or 
Trust  within  Beasonable  Time. — One  tenant  in  common  of  land, 
who  purchases  an  outstanding  encumbrance  or  an  adverse  title,  will 
be  chargeable  as  trustee  for  his  companions  in  interest,  if  they 
choose  within  a  reasonable  time  to  claim  the  benefit  thereof,  by  con- 
tributing or  offering  to  contribute  their  proportion  of  the  purchase- 
money.     (Stevenson  v.  Boyd,  630.) 

fi.  Lapse  of  Reasonable  Time — ^Laches  in  Egurrr. — ^Regardless  of 
the  question  of  the  statute  of  limitations,  if  the  right  to  enforce 
the  trust  as  against  a  cotenant  is  not  asserted  within  a  reasonable- 
time,  and  the  plaintiff  is  chargeable  with  laches  in  equity,  a  court 
of  equity  will  refuse  to  entertain  the  suit.     (Id.) 

8.  Principal  Factors  of  Laches — Discretion  op  Court  of  Equity. — 
The  principal  factors  in  determining  whether  the  plaintiff  has  been. 
guilty  of  laches,  are  acquiescence  and  lapse  of  time;  but  other 
circumstances  are  also  material,  such  as  a  change  in  the  value  or 
character  of  the  property.  The  matter  is  one  which  is  left  to  the 
sound  discretion  of  the  court  of  equity,  in  each  case.     (Id.) 

4.  Laches  of  Cotenant — Presumed  Repudiation  and  Abandonment. 
— Unless  a  cotenant  claiming  the  benefit  of  a  purchase,  makes 
his  election  to  participate  within  a  reasonable  time,  and  contributes 
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TENANTS  IN  COMMON  (Continued). 

or  offers  to  contribute  his  ratio  of  the  eonsideration  actually  paid, 
he  will  be  deemed  to  have  repudiated  the  transaction  and  abandoned 
its  benefits.  (Id.) 
5.  Laches  of  Appellant  Against  Bbspondent — ~^eed  or  Trust  bt 
CoTENAXTS — Special  Trust  by  One — Title  under  Sale. — ^Where 
defendant's  husband  and  appellant's  grantor,  as  tenants  in  common 
of  a  tract  of  land,  executed  a  deed  of  trust  to  secure  a  large  loan 
from  a  bank,  and  appellant's  grantor  subsequently  executed  a  special 
trust  to  appellant  for  his  use  for  life,  and  for  other  uses  specified, 
and  the  respondent  wife,  paid  one  half  of  the  debt  secured  by  the 
deed  of  trust  and,  upon  a  sale  under  the  deed  of  trust,  the  title 
obtained  was  transferred  in  equal  shares  to  defendant  husband  and 
respondent  wife,  who  subsequently  purchased  her  husband's  interest 
at  a  large  price,  the  property  having  greatly  increased  in  value,  and 
after  the  lapse  of  two  days  less  than  four  years,  from  the  date  of 
the  sale  under  the  deed  of  trust,  and  over  nineteen  months  after 
respondent's  acquisition  of  her  husband's  title,  she  having  since  made 
improvements  on  the  land  and  cultivated  it  in  crops,  the  appellant 
as  trustee  for  the  beneficiaries  under  the  deed  of  the  other  cotenant, 
sought  to  charge  respondent  as  trustee  of  the  title,  held,  that  the 
suit  of  appellant  as  against  the  respondent,  was  properly  decided 
by  the  court  below  to  be  barred  by  laches.     (Id.) 

See  Dedication;  Homestead,  6;  Water  and  Water-Eights,  1-3. 
TENDEB.    See  Specific  Performance,  8,  9. 

TIDELANDS. 

1,  Sale  by  State. — All  tide-lands  within  any  incorporated  city  or 
town  other  than  San  Francisco  or  Oakland  are  excluded  from  the 
operation  of  the  provisions  of  law  authorizing  the  sale  of  lands. 
(WiUiams  v.  City  of  San  Pedro,  44.) 

B.  Tide-Lands  in  San  Pedro — ^Void  Certificate  op  Purchase — ^Ac- 
tion BY  Holder  to  Quiet  Title — Collateral  Attack. — The  pro- 
visions of  section  3488  of  the  Political  Code  withheld  from  the  state 
officers  all  authority  to  grant  or  sell  tide-lands  within  the  city  of 
San  Pedro;  and  a  certificate  of  purchase  for  the  same  is  void  and 
may  be  collaterally  attacked  in  an  action  by  the  holder  of  the  certifi- 
cate to  quiet  his  title  as  against  the  city  and  other  defendants, 
though  they  do  not  connect  themselves  with  the  title  of  the  state. 
(Id.) 

8.  Possession  ot  Tide-Lands  by  Defendants  Immaterial. — In  an 
action  to  quiet  title  to  tide-lands,  the  plaintiff  cannot  prevail  unless 
he  shows  title  in  himself;  and  the  defendants,  though  not  in  pos- 
session of  the  lands,  may  effectually  defend  by  showing  that  the 
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TIDE-LANDS  (Continued). 

certificate  of  purchase  under  wliich  plaintiff  claims  title,  is  without 
authority  of  law  and  void,  where  plaintiff  shows  no  possession  of 
the  lands  in  himself.     [Shaw,  J.,  non-concurring.]     (Id.) 

4.  Ceetipicatb  op  Purchase  not  Void  on  Its  Facb — Prima  Facib 
Evidence — Facts  Aliunde  Showing  Invalidity. — ^If  a  certificate 
of  purchase  of  tide-lands  is  not  void  on  its  face,  it  is  only  prirna 
facie  evidence  of  title;  and  the  defendants  in  an  action  to  quiet  title, 
though  claiming  no  interest  in  the  lands,  may,  under  denial  of  plain- 
tiff's title,  show  by  evidence  aliunde  that  the  lands  described  in  it  are 
in  fact  tide-lands  not  subject  to  sale,  and  that  the  certificate  of 
purchase  is  therefore  void.     [Shaw,  J.,  non-concurring.]      (Id.) 

5.  Admission  op  Facts  by  Plaintipp — Objection  to  Cketipicate  op 
Purchase  Properly  Sustained. — Where  plaintiff  in  offering  the 
certificate  of  purchase  admitted  that  the  lands  described  therein 
are  tide-lands  within  the  limits  of  the  city  of  San  Pedro,  the  trial 
court  did  not  err  in  sustaining  the  objection  of  defendants  to  the 
admission  of  the  certificate  in  evidence.     (Id.) 

TITLE  INSUEANCE.    See  Insurance,  6-7. 

TITLE  TO  LAND. 

1.  Action  to  Quiet  Title  under  McEnebney  Act — Grantor  op 
Trust-Deed  as  Security. — The  grantor  of  a  deed  of  trust  intended 
as  security  for  a  loan  of  money  may  maintain  an  action  under  the 
provisions  of  the  act  of  June,  1906,  entitled  "An  act  to  provide 
for  the  establishment  and  quieting  of  title  to  real  property  in 
case  of  the  loss  or  destruction  of  public  records,"  where  the 
plaintiff's  title  is  decreed  subject  to  the  provisions  of  the  deed  of 
trust.     (Charles  A.  Warren  Company  v.  All  Persons,  771.) 

fi.  Legal  Title  in  Trustee  —  Estate  op  Inheritancb  Lept  ik 
Trustor. — The  legal  title  under  a  trust-deed  intended  as  security 
for  a  loan  passes  to  the  trustees  solely  for  the  purpose  of  enforcing 
the  security  according  to  its  terms,  but  when  the  debt  is  paid  the 
legal  title  becomes  vested  in  the  trustor  or  his  successors  in  interest, 
and  pending  the  existence  of  the  security,  the  trustor  retains  an 
estate  of  inheritance,  which  may  pass  by  devise  or  descent  as 
against  all  persons  except  the  trustees  and  those  lawfully  claiming 
under  them.     (Id.) 

8.  Deeds  op  Trust  Provided  por  in  Statute,— Under  section  5  of  the 
act  of  1906,  the  provision  that  the  affidavit  shall  set  forth,  among 
other  things,  "a  statement  of  any  and  all  subsisting  mortgages, 
deeds  of  trust,  and  other  liens,'*  unquestionably  has  reference  to 
deeds  of  trust  intended  as  security,  and  the  legfslature  has  thereby 
manifested  its  intention  that  the  existence  of  such  deeds  of  trust 
should  not  operate  to  deprive  the  trustor  of  bis  right  to  maintain 
the  action.     (Id.) 
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TITLE  TO  LAND  (Continued). 

4.  Possession  Rbmaining  in  Trustor. — The  right  to  bring  the  action 
is  limited  by  section  1  of  the  act,  to  any  person  who  is  by  himself 
or  his  tenant  or  other  person  in  the  actual  and  peaceable  possession 
of  the  property.  The  trustor  has  such  possession,  under  a  deed  of 
trust,  which  conveys  no  right  of  possession  to  the  trustee;  and 
the  trustor  may  maintain  the  possession  and  right  of  possession 
of  the  property,  until  the  execution  of  the  trust,  when  the  trust- 
deed  is  silent  upon  the  subject.     (Id.) 

See  Adverse  Possession. 

TBESPA88. 

1.  Action  tor  Pebsonal  Injuries — Assault  and  Battery  upon 
Trespasser — Forcible  Dispossession  by  Owner. — An  action  will 
not  lie  in  favor  of  a  trespasser  upon  land  of  the  owner,  who  seeks 
forcibly  to  prevent  the  entry  of  the  owner  thereupon,  to  recover 
damages  for  personal  injuries  inflicted  by  the  owner  in  dispossessing 
trespassers;  provided  no  more  force  is  used  than  is  necessary  to 
make  the  entry  effective.     (Walker  v.  Chanslor,  118.) 

2.  Common-Law  Bule — Code  Kemedy  por  Forcible  Entry  Ex- 
clusive.— The  common-law  rule  as  to  the  right  of  an  owner  forcibly 
to  dispossess  trespassers,  using  only  necessary  force  to  that  end, 
prevails  in  this  state,  except  so  far  as  modified  by  the  code  regu- 
lating forcible  entry,  which  provides  an  exclusive  remedy  for  tres- 
passers in  possession  forcibly  dispossessed  by  the  owner.  If  the 
force  used  was  not  excessive,  the  trespassers  can  maintain  no  persona] 
action  against  the  owner.     (Id.) 

8.  Evidence  in  Personal  Action — Forcible  Dispossession  of  Oil 
Land— Title  of  Defendants — Self-Depensb — Advice  of  Counsel. 
— In  a  personal  action  for  damages  for  the  forcible  exclusion  of 
persons  in  possession  of  oil  lands  as  adverse  claimants,  where  the 
answer  pleaded  title  in  the  defendants  and  self-defense  against  an 
adverse  shooting  by  the  occupants  with  weapons,  after  notice  of 
plaintiff's  title  and  demand  of  possession  under  advice  of  counsel, 
it  was  reversible  error  to  exclude  the  evidence  of  defendants'  titld 
and  of  the  other  facts  pleaded  and  offered  in  evidence.     (Id.) 

4.  Relevancy  of  Offered  Evidence  to  Damages. — The  offered  evi- 
dence as  to  title  and  as  to  the  other  matters  bearing  on  the  inten- 
tions and  good  faith  of  the  defendants  was  relevant  not  only  to 
the  question  of  exemplary  damages,  but  also  as  to  the  question  of 
actual  damages  and  as  tending  to  show  a  complete  defense  to  the 
action  in  the  use  of  force  only  adequate  to  repel  the  attack  and 
obtain  the  rightful  possession  of  their  property.     (Id.) 

5.  Injury  op  Employee  of  Adverse  Claimant  —  Right  of  Dispos- 
session.— ^If  defendants  as  owners  of  the  land  had  the  right  to 
dispossess  the  adverse  claimants  without  title,  they  had  the  same 
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TBUST    (CJontinued). 

2.  Creation  of  Trust  in  Personal  Property — Parol  Evidence. — A 
▼aKd  trust  in  personal  property  may  be  created  by  parol,  if  the 
evidence  shows  an  intention  to  create  a  tmst,  and  shows  the  subject, 
purpose,  and  beneficiary  of  the  trust.  It  was  possible  for  the 
intestate  while  retaining  the  legal  title  to  the  shares  of  stock  to' 
create  a  trust  therein  in  favor  of  the  beneficiary,  by  a  declaration 
that  she  held  the  shares  in  trust  for  her  benefit.     (Id.) 

8.  Reservation  op  Power  of  Revocation — Postponement  or  Enjoy- 
ment.— The  reservation  of  a  partial  or  total  power  of  revocation, 
is  not  inconsistent  with  the  establishment  of  a  trust;  nor  is  it  an 
objection  that  the  right  of  enjoyment  by  the  beneficiary  is  post- 
poned, provided  an  immediate  interest  is  given,  subject  to  such 
postponement.     (Id.) 

4.  SuppiciENCY  OP  Evidence — Support  op  Findinq  against  Creation 
OP  Trust. — Held,  that  while  there  may  be  sufficient  evidence  to 
have  justified  a  finding  that  the  intestate  so  dealt  with  the  shares 
as  to  show  an  intent  to  immediately  vest  the  shares  in  the  beneficiary 
named  which  should  remain  at  her  death;  yet  there  was  sufficient 
evidence  to  sustain  the  finding  that  no  trust  was  created.  [Beatty, 
C.  J.,  dissenting.]     (Id.) 

5.  Question  op  Fact — Province  op  Trial  Court. — In  the  case  of  a 
trust  in  personal  property,  it  is  for  the  trial  court  to  determine 
as  a  question  of  fact  whether  the  words  and  acts  of  the  alleged 
trustor  indicated  with  reasonable  certainty  an  intention  to  create 
a  trust,  and  the  subject,  purpose,  and  beneficiary  of  the  trust;  and 
if  there  is  any  evidence  consistent  with  its  finding  that  a  trust 
was  not  created,  the  finding  of  the  lower  court  must  stand.     (Id.) 

6.  Evidence  Consistent  with  Finding — Control  op  Property  by 
Trustor  for  Lipe. — Evidence  tending  to  show  that  the  intestate 
during  her  life  did  not  intend  to  put  the  property  out  of  her  control, 

'  and  wished  to  be  assured  that  she  could  have  the  use  and  control 
of  the  whole  or  any  part  thereof  as  long  as  she  lived,  and  that 
she  told  the  third  party  who  held  the  shares  to  keep  the  certifi- 
cates for  her,  is  consistent  with  the  finding  that  no  trust  was 
created,  and  would  justify  the  inference  that  she  was  not  trans- 
ferring any  present  interest  in  the  shares,  but  was  merely  endeav- 
oring to  arrange  a  disposition  of  them  to  take  eflfect  at  death.     (Id.) 

7.  Ineffectual  Gift — ^Ineffectual  Will — Trust  not  Created. — An 
ineffectual  attempt  to  make  a  gift  does  not  create  a  trust,  and 
equity  will  not  perfect  an  imperfect  gift  by  establishing  a  trust 
when  none  was  in  contemplation,  nor  can  a  trust  be  created  by 
an  ineffectual  attempt  at  a  testamentary  disposition  of  property 
in  the  absence  of  a  will  duly  attested,  when  the  full  control  of 
the  property  was  maintained  during  life,  without  intent  to  vest 
any  interest  therein  prior  to  death.     (Id.) 

CLin  CaL— 67 
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TEUST   (Continued). 

&  Case  in  Equity — ^Trial  by  Couet. — An  action  for  the  eaneellatioii 
of  shares  of  stock  held  hy  the  executor  of  the  deceased  wife,  as 
part  of  her  estate,  and  to  compel  the  defendant  corporation  to  issne 
new  shares  in  lieu  thereof,  is  a  case  in  equity,  which  was  properlj 
tried  by  the  court;  and  the  appellant  was  not  entitled  to  demand 
a  trial  thereof  by  jury.     (Id.) 

See  Homestead,  1-5;  Husband  and  Wife,  3-7,  15-19;  Insane  Per- 
sons, 9,  11;  Quieting  Title,  3;  Tenants  in  Common;  Title  to 
Land;  Wills,  2,  5. 

UNIYEESITY  OF  CALIFORNIA.    See  Street  Assessment 

VENDOR  AND  VENDEE. 

1.  Action  fob  Installments  of  Pubchasb  Pbice. — The  fact  that  a 
yendor  under  a  contract  for  the  sale  of  land  has  parted  with  his 
title  is  no  defense  to  an  action  by  him  against  the  vendee  on  the 
contract  of  sale  to  recover  intermediate  installments  of  the  purchase 
price.  When  the  final  installment  falls  due,  it  will  for  the  first 
time  become  important  to  ascertain  whether  the  vendor  is  able  to 
comply  with  his  agreement  to  convey  a  good  title.  (Bentley  v.  Hurl- 
burt,  796.) 

2.  Option  to  Pubchasb  Land — UNniATSBAL  Contbact — Tend^  of 
Peeformanck. — An  option  for  the  purchase  of  land,  which  by  its 
terms  contains  a  promise  by  the  owner  to  sell  on  certain  conditions, 
without  any  obligation  to  buy  on  the  part  of  the  person  to  whom 
the  option  is  given,  is  a  unilateral  contract,  and  becomes  mutual  only 
in  the  event  that  the  latter  should,  within  a  reasonable  time  and 
before  a  withdrawal  of  the  offer,  make  tender  of  performance  on 
his  part.  Performance  upon  the  part  of  him  to  whom  the  option 
runs  consists  of  a  valid  tender  of  the  amount  due  under  the  con- 
tract, coupled  with  a  demand  for  a  deed.     (Levy  v.  Lyon,  213.) 

8.  Owner  May  Quiet  Title. — The  owner  of  the  land  may  maintain 
an  action  to  quiet  his  title  thereto  against  the  person  to  whom 
such  option  was  given,  and  who,  for  more  than  four  years  after 
the  execution  of  the  option,  has  felled  to  make  tender  of  per^ 
formance.     (Id.) 

See  Specific  Performance. 
VENUE.    See  Place  of  TriaL 
WARRANTY.    See  Contracts,  5-9;    Franchise,  4;    Sale,  1-4,  5. 
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WATEB  AND  WATEB-BIGUTS. 

1.  Water-Rights — Usee  or  Ditch  by  Cotenants — ^Decree  in  Parti- 
tion—Extent  OF  User  on  Each  Tract.— Where  several  cotenants 
who  are  severally  in  possession  of  portions  of  a  rancho,  which  were 
subsequently  allotted  to  them  in  partition,  constructed  jointly  a 
ditch  over  the  lands  of  one  of  them  for  use  on  their  respective 
lands,  the  extent  of  the  easement  of  each  over  such  lands  is  to  be 
determined  by  the  extent  of  their  user  at  the  time  of  the  partition 
decree,  unless  a  prescriptive  title  to  a  greater  user  has  been  there- 
after acquired.     (Anaheim  Union  Water  Company  v.  Ashcroft,  162.) 

2.  Title  by  Prescription — Proof  op  Adverse  User. — Held,  that  the 
evidence  is  insufScient  to  show  that  the  defendant  Aros  had  acquired 
a  prescriptive  title  after  the  partition  decree  to  any  greater  user 
on  his  lands;  but  that  the  evidence  is  sufficient  to  sustain  a  finding 
that  the  defendants  Ashcroft  had  acquired  by  adverse  user  a  pre- 
scriptive title  to  irrigate  their  entire  tract.     (Id.) 

3.  Express  Declaration  op  Adverse  User  not  Essential — Supfi- 
CIBNCY  of  Proof. — In  order  to  support  a  title  to  an  increase  of 
water  by  prescription,  an  express  declaration  of  the  adverse  user 
is  not  essential.  It  is  sufficient  that  there  is  satisfactory  proof 
of  a  continuous,  open,  notorious,  and  uninterrupted  use  of  the  waters 
on  the  lands  of  said  defendants  for  the  statutory  period,  of  such 
a  character  as  unquestionably  to  indicate  that  the  use  was  being 
exercised  in  hostility  to  the  right  of  any  person  to  interfere  with 
its  exercise.     (Id.) 

4.  Water-Rights — Riparian  Proprietors — Occasional  Dryness  of 
Stream — Change  of  Channel. — The  facts  that  the  bed  of  a 
stream  does  not  at  all  seasons  of  the  year  carry  a  flowing  body  of 
water,  and  that  the  location  of  the  channel  of  the  stream  is  subject 
to  change,  are  not  inconsistent  with  the  existence  of  a  natural 
watercourse,  nor  do  they  deprive  those  owning  land  fronting  on 
the  bed  of  the  stream  of  the  character  of  riparian  proprietors. 
(Huffner  v.  Sawday,  86.) 

5.  Riparian  Proprietor — Injunction — Injury  Need  not  be  Shown. 
— The  right  of  a  riparian  proprietor  to  restrain  the  diversion  by 
others  than  riparian  owners  of  water  which  would,  if  undisturbed, 
flow  past  his  lands  does  not  rest  upon  the  extent  to  which  he  has 
used  the  water,  nor  upon  the  injury  which  might  be  done  to  his 
present  use.  Even  if  a  riparian  proprietor  has  never  made  any 
use  of  the  water  flowing  past  his  land,  he  has  the  right  to  have  it 
continue  in  its  customary  flow,  subject  to  such  diminution  as  might 
result  from  reasonable  use  by  other  riparian  proprietors.  This  is  a 
right  of  property,  a  part  and  parcel  of  the  land  itself,  and  the 
riparian  proprietor  is  entitled  to  have  restrained  any  act  which 
would  infringe  upon  such  right.     (Id.) 
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WATER  AND  WATEB-EIGHTS  (Continued). 
a.  Appropbiatoe  Must  Show  Injuby  to  Bestbain  Divzbsiok. — One 
entitled  to  a  water-right  in  a  stream  which  is  based  upon  prior 
appropriation  and  use  cannot  restrain  a  diversion  of  the  waters  of 
the  stream  without  showing  that  the  diversion  would  fliwiiTiiah  the 
flow  of  water  which  he  had  been  receiving  for  use.     (Id.) 

7.  Inadequate  Supply  op  Water — Continuity  of  Use. — The  fact 
that  an  appropriator  of  water,  for  several  years  prior  to  the  com- 
mencement by  him  of  an  action  to  restrain  an  unauthorized  diver- 
sion, by  reason  of  the  dryness  of  the  seasons,  had  not  been  able 
to  get  as  much  water  as  theretofore  did  not  destroy  the  eontinui^ 
of  his  use,  nor  deprive  him  of  the  right  to  use  the  amount  form- 
erly diverted  in  the  event  that  the  flow  of  the  stream  should  again 
furnish  such  amount.     (Id.) 

8.  Diminished  Saturation  or  Bed  or  Stream.  —  The  diversion  of 
water  from  the  upper  portion  of  a  stream,  the  natural  effect  of 
which  is  to  prevent  or  diminish  the  saturation  of  the  sandy  bed 
underlying  the  stream  and  thereby  materially  postpone  the  time 
when  a  surface  flow  would  come  to  the  lands  of  a  lower  appropriator, 
is  a  material  injury  to  such  lands.     (Jd.) 

9.  Injunction  against  Diversion — ^Bight  to  Flood  Waters. — ^De- 
fendants who  have  been  enjoined  at  the  instance  of  riparian  pro- 
prietors and  appropriators  from  diverting  any  of  the  waters  of  a 
stream  cannot  complain  of  the  judgment,  which  was  otherwise 
correctly  rendered,  merely  because  it  did  not  specifically  reserve  to 
them  a  right  to  the  flood  waters  of  the  stream,  when  no  such  right 
was  asserted  in  their  answer.     (Id.) 

10.  Judgment — Beturn  or  Water  to  Stream. — A  decree  enjoining  the 
unlawful  diversion  of  the  waters  of  a  stream  at  the  instance  of 
lower  riparian  proprietors  and  appropriators  is  not  erroneous  in 
failing  to  permit  the  diversion  on  condition  that  the  water  was 
returned  to  the  stream  above  the  plaintiffs'  land  undiminished  in  its 
natural  flow,  when  there  is  evidence  showing  that  such  a  return 
would  have  been  a  physical  impossibility.     (Id.) 

WAY. 

1.  Way  or  Necessity — Cessation  or  Necessity — ^Dedicatiok  or 
BoAD. — A  way  of  necessity  over  the  lands  of  a  grantor  arises  from 
necessity  alone  and  continues  only  while  the  necessity  exists.  After 
the  grantor  has  dedicated  over  his  lands  a  road  for  the  use  of  the 
grantee,  the  latter*8  right  to  a  way  of  necessity  ceases,  notwith- 
standing the  road  00  established  is  less  eonvenient  than  the  way 
previously  used.     (Cassin  y.  Cole,  677.) 

2.  Way  or  Necessity — ^Elements  Esskntxal  to  Exis-nENd  or 
Bight. — ^A  right  of  way  of  necessity  does  not  exist  except  in  eases 
of  strict  necessity.    That  a  way  over  the  grantee's  land  is  too  steep. 
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WAY  (Continued). 

or  too  narrow,  or  that  other  and  like  diflBculties  exist,  does  not  alter 
the  case,  and  it  is  only  when  there  is  no  way  through  his  own  land 
that  a  grantee  can  claim  a  right  orer  that  of  his  grantor.  It  must 
also  appear  that  the  grantee  has  no  other  way.  (Ck>rea  v.  Higuera, 
45L) 
8.  Eight  op  Way  Passes  with  Land. — ^A  right  of  way  which  ia 
appurtenant  to  land  passes  with  the  transfer  of  the  land.     (Id.) 

4.  Pleading — Findings — Existence  and  Ownership  op  Right  op 
Way. — An  allegation  in  a  complaint  to  establish  the  plaintiff's  title 
to  a  designated  right  of  way,  to  the  effect  that  he  is  the  owner 
of  such  right  of  way  over  the  defendants'  land,  and  that  such 
easement  is  appurtenant  to  his  land,  is  a  sufficient  averment  of  the 
ultimate  fact  of  the  existence  of  the  right  of  way  and  of  his 
ownership,  and  findings  in  accordance  therewith  are  sufficient  to 
support  a  judgment  in  favor  of  the  plaintiff  declaring  him  to  be 
the  owner  of  the  right  of  way,  and  enjoining  its  obstruction.     (Id.) 

5.  Extinguishment  op  Right  op  Way. — If  plaintiff's  right  of  way 
was  extinguished  by  disuse,  and  such  extinguishment  did  not  appear 
on  the  face  of  the  complaint,  the  fact,  if  it  existed,  was  matter  of 
defense  to  be  set  up  in  the  answer  and  proved  by  the  defendant.    (Id.) 

See  Statute  of  Limitations,  1,  2. 

WILLS. 

1.  Contest  op  Probate — Conflicting  Evidence — Support  op  Finding. 
- — The  rule  that  a  verdict  or  finding  will  not  be  disturbed  upon  ap- 
peal where  there  is  a  real  and  substantial  conflict  of  evidence  on  the 
issue  of  facts  involved  applies  to  litigation  over  the  validity  of  wills, 
as  well  as  to  any  other  kind  of  litigation.  Upon  a  contest  of  the 
probate  of  a  will,  where,  notwithstanding  conflicting  evidence,  there 
was  sufficient  evidence  and  circumstances  in  proof  to  sustain  the 
court  in  finding  that  when  the  will  was  made  the  deceased  was  of 
unsound  mind  and  incapable  of  making  a  will,  and  that  the  pro- 
posed will  was  not  his  will,  such  finding  cannot  be  disturbed.  (Es- 
tate of  Doolittle,  29.) 

2.  Void  Trust — Intestacy. — Where  a  trust  attempted  to  be  created 
by  a  will  is  void,  if  there  are  no  other  apt  words  in  the  will  dispos- 
ing of  the  property  affected  thereby,  intestacy  as  to  it  is  the  resuii. 
(Estate  of  Heberle,  275.) 

3.  Construction  in  Favor  op  Testacy. — A  construction  of  a  win 
which  favors  testacy  is  always  preferred  to  one  resulting  in  intestacy. 
(Id.) 

4.  "DifaTRiBUTED" — Meaning  op. — The  word  "distributed"  is  not  a 
technical  word  in  conveyancing  and  is  not  usually  found  in  deeds. 
If  it  has  any  legal  technical  meaning  it  has  such  meaning  with 
reference  to  decrees  of  distribution  in  probate  courts.     (Id.) 
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WILLS   (Continued). 

6.  Disposition  of  Peopebtt  Affected  by  Void  Trust. — ^Where  a  tmst 
attempted  to  be  created  by  a  will  in  specified  real  estate  is  Toid,. 
further  provisions  of  the  will,  to  the  effect  that  in  the  event  of  the- 
testator's  disposing  of  such  property,  his  trustees  should  pay  the 
proceeds  thereof  to  the  beneficiaries  of  the  trust,  and,  if  not  sa 
sold,  the  property  "is  to  be  kept  and  distributed  to"  such  benefi- 
ciaries, evince  an  intention  on  the  part  of  the  testator  that  such 
property  or  its  proceeds  should,  either  with  or  without  a  trust,, 
pass  to  the  persons  designated  as  beneficiaries.     (Id.) 

6.  CONVBYANCK  OF  EXPECTANCY  BY  HkIB — AGREEMENT  NOT  TO  CON- 
TEST WiLii — ^Pleading — Fairness — Adequacy  of  .Consideration — 
PuBUC  Policy^ — Though  the  general  rule  is,  that  where  an  heir  con- 
veys his  expectancy  in  the  estate  of  his  ancestor,  or  agrees  with  other 
heirs  before  his  ancestor's  death,  not  to  contest  the  ancestor's  will^ 
such  conveyance  or  agreement  is  deemed  invalid,  unless  facts  are- 
pleaded  and  proved  showing  that  the  same  was  fairly  obtained,  and 
that  the  consideration  was  full  and  adequate;  but,  when  such  show- 
ing is  made,  the  execution  of  such  conveyance  and  agreement  is  not. 
against  public  policy,  but  is  valid  and  binding.  (Estate  of  Wiek- 
ersham,  603.) 

7.  Petition  by  Heirs  of  Deceased  Son  to  Bevoex  Probate  of  Wnj:- 
— Sufficiency  of  Answer  —  Compromise  Agreement  —  Fairness 
AND  Adequacy. — ^Where  the  widow  and  child  of  a  deceased  son  of^ 
the  testatrix,  petitioned  the  court  to  revoke  the  probate  of  hi» 
mother's  will,  and  the  answer  thereto  set  forth  a  compromise  agree- 
ment between  all  parties  interested,  where  the  son  was  contesting 
his  father's  will,  that  he  should  dismiss  the  contest  thereof,  and 
agree  not  to  contest  his  mother's  will,  and  should  assign  and  convey 
all  of  his  interest  in  the  estate  of  each,  and  set  forth  facts,  showing 
a  reasonably  full  and  aaequate  consideration  for  the  whole  com- 
promise agreement,  moving  from  his  father's  estate,  and  from  his 
mother  personally,  and  that  the  son  was  fully  advised  of  all  the- 
facts,  and  acted  freely  without  coercion  in  the  whole  matter,  KM, 
that  the  son  was  barred  and  estopped  from  contesting  the  validity 
of  his  mother's  will,  and  that  the  petitioners  had  no  standing  to- 
revoke  the  probate  thereof.     (Id.) 

S.  Sufficiency  of  Pleading — ^Direct  Averment  of  Adequacy  of 
Consideration  not  Essential. — The  averment  of  adequacy  of  con- 
sideration is  of  a  legal  conclusion,  and  would  not  be  sufficient,  with- 
out setting  forth  the  facts  showing  it;  and  the  absence  of  soeh 
direct  averment,  will  not  vitiate  the  pleading,  where  sufficient  facts- 
are  set  forth  to  establish  it.     (Id.) 

9.  Rule  f(«  Construction  of  Pleading — Code  Buls  Binding  upon 
Courts. — ^It  has  been  often  said  that  pleadings  are  to  be  eon- 
Btrued  most  strongly  against  the  pleader;  but  the  true  and  accurate- 
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WILLS   (Continued). 

statement  of  the  rule  binding  npon  the  c( 
section  452  of  the  Code  of  Civil  Procedure, 
of  a  pleading,  for  the  purpose  of  determi 
tions  must  be  liberally  construed,  with  a  ^ 
between  the  parties."     (Id.) 

10.  Postponement  op  Contest — Distbibutioi 
OF  Deceased  Son — Discretion. — The  coi: 
refuse  to  postpone  the  contest  raised  b; 
the  probate  of  the  will  of  the  mother  ( 
the  final  distribution  of  the  estate  of  hi 
the  facts  show  no  abuse  of  discretion.     (I< 

11.  Jurisdiction  to  Try  Issue  op  Estoppel 
Order  op  Proof. — The  court  upon  the  hi 
revoke  the  probate  of  the  will,  had  jurit 
of  estoppel,  and  of  the  interest  of  the  1 
in  the  estate  of  his  deceased  mother,  and 
order  of  proof  and  to  require  the  contesta 
interest.     (Id.) 

12.  Production  op  Compromise  Contract- 
Evidence. —  Where  the  parties  answeri 
estoppel,  rested  upon  the  production  of 
which  set  forth  very  fully  the  negotiation 
the  consideration,  purposes,  and  intentioi 
were  entitled  to  rely  upon  its  recitals  as  p 
the  facts  necessary  to  give  it  validity  and 

18.   Support  of  Findings. — Held,  that  there 
support  the  findings  based  upon  the  avem 
that   findings   must   be   siistained,   where 
thereto  is  substantially  conflicting.     (Id.) 

14.  Decision  upon  Appeal  in  Estate  of  Dec 
op  Case  as  to  Estate  of  Deceased  Mo' 
a  former  appeal  as  to  the  interest  of  the 
deceased  father,  is  not  the  law  of  the  case 
tance  from  his  mother,  which  was  not 
bo  adjudicated  upon  that  appeal;  nor  co 
opinion  on  that  subject,  constitute  the  law 

15.  Eesult  of  Prior  Contest — Contest  ai 
Mental  Capacity — Undue  Influence — I 
Where  a  will  had  been  contested  before 
of  capacity  of  the  testatrix,  by  an  unci 
will  was  found  on  that  issue,  and  the  judg 
in  favor  of  the  presumption  against  undi 
was  contested  after  probate,  by  another 
mental  capacity  and  for  undue  influence; 
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WILLS   (Continued). 

was  infiufficient  upon  the  seoond  eontest  to  establidi  eitlier   sround, 
and  that  a  riiowing  of  the  mere  possibility  of  uDdoe   izti^aeoee  or 
opportunitj  therefore  was  not  sufiieient  to  ea^iblish  it.       (Sstate  of 
Dolbeer,  652.) 

16.  MonoN  TO  Change  Venub  of  Second  Contest— DisQUAi^nncATioM 
ov  Judge  not  Shown. — ^Where  the  contestant  after  probate  moved  to 
change  the  venue  upon  afSdavits  that  the  judge  had   expressed  a 
fixed  opinion  in  favor  of  the  validity  of  the  will  and   ^ras  biased 
and  prejudiced  against  the  second  contest,  without  char^n^  any  bias 
or  prejudice  against  the  litigant,  the  showing  is  insufficient  to  dis- 
qualify the  judge  from  trying  the  second  contest,  and  tke  motion 
was  properly  denied.     (Id.) 

17.  Finding  Made  on  Fobmeb  Contest — Bias  and  PaKjumcB  not 
Imputable  on  Sscx)nd  Contest. — The  circumstance  that  the  court, 
on  the  former  contest,  upon  which  the  question  of  nndue  iaSnenee 
was  not  in  issue,  in  its  formal  proof  of  facts  found  that  the  will 
was  executed  by  the  deceased  when  free  from  undue  \DAuenee,  merely 
upon  the  legal  presumption  of  the  absence  of  fraud  or  nndue  influ- 
ence, where  there  is  failure  of  allegation  or  proof  of  either,  cao 
under  no  circumstances  be  the  foundation  for  the  imputation  of  bi&s 
or  prejudice  on  that  account,  upon  the  second  contest,  on  an  issue 
expressly  joined  upon  that  question.    (Id.)  .  ^ 

18.  JuET  Trial  not  Bequieed  on  Second  Contest. — The  right  to  a       I     / 
jury  trial  in  probate  proceedings  is  purely  statutory,  and  does  not        |     ^ 
exist  if  the  statute  does  not  provide  for  it.     Where  a  jury  trial 
was  had  upon  a  contest  before  probate,  the  right  does  not  exiat 
upon  a  second  contest  after  probate  under  section  1330  of  the  Code 
of  Civil  Procedure.     (Id.) 

19.  Construction  of  Code. — The  special  provision  in  section  1330  of 
the  Code  of  Civil  Procedure,  is  the  latest  expression  of  the  legisis-        ,       ( 
tive  win  as  to  a  jury  trial  on  a  second  contest  of  a  will.    Further-         | 
more,  that  special  provision  in  article  IV  of  chapter  II  must  pre-         ^    nRi 
vail  over  general  provisions  as  to  jury  trials,  in  sections  1716  ano         ; 
1717  of  the  same  code.     (Id.)  '    ^^^ 

20.  Discretion  as  to  Jdrt  Trial  on  Second  Contest— Facts  Con-  ^ 
siDERED — Policy  of  Law — Curtailment  of  Dilatory  Pbockkdings  ^ 
—Trial  by  Court.— Upon  the  question  of  discretion  of  the  co  i 
as  to  a  jury  trial  of  the  second  contest,  after  prbbate,  by  a  bro  e  , 
of  the  first  contestant,  it  is  to  be  considered  that  ti^e  secon  ^  con 
testant  was  familiar  with  the  facts  concerning  the  ju^T  ^^^ 
upon  the  first  contest  before  probate,  and  its  ^  ^^^-^  result 

of  the  vaUdity  of  the  wUl.  In  view  of  such  jury  trial  *^^^  ^ 
it  is  the  policy  of  the  law  to  curtail  further  dilatory  P'^^^^^j^ 
the  settlement  of  the  estate,  and  that  subsequent  eontesta 


tj 
1 
e 

i 
n 
t 

e 


( 
t 
i 


Digitized  by 


Googf 


.1 


Writ  op  Review. 


7IL.LS  (Continued). 

expeditiously  tried  by  the  court.  It  was  not  an  ab 
but  within  the  well-defined  policy  of  the  law,  for  tl 
a  jury  trial  under  the  circumstances  shown.     (Id.) 

21.  Citation  of  Parties  Interested — Service  upon 
EssENTiAi/— Absence  of  Injury  to  Contestant.- 
the  Ciyil  Code  as  to  the  citation  of  parties  int 
contemplate  or  require  the  delay  of  the  procec 
service  of  all  other  heirs  who  are  not  provided  f oi 
whose  interest  is  with  that  of  the  contestant, 
are  proper,  but  not  necessary  parties,  and  wher 
failed  in  his  contest,  he  is  not  injured  by  the  failu 
heirs  with  citation.     (Id.) 

22.  Evidence — Examination  op  Beneficiary  by  Coi 
smoN — Surprise — Contrary  Declarations  Inadi 
the  principal  beneficiary  charged  with  undue  influei 
a  witness  for  contestant,  the  contestant  cftnnot 
evidence  conforming  to  her  deposition,  nor  can  tl 
the  ground  of  surprise  at  her  answers,  offer  cont 
made  out  of  court,  if  the  exceptional  case  does  not 
surprise,  the  witness  has  given  affirmative  hostile 
evidence  unexpectedly,  which  such  declarations  could  i 

23.  Questions  Calling  for  Hearsay  Testimony. — ( 
for  hearsay  testimony  are  inadmissible  on  that  g 
not  form  ground  for  introducing  contrary  declaratio 
of  surprise.     (Id.) 

24.  Declarations  of  One  Legatee  not  Admissible.- 
one-  legatee  are  not  admissible  in  evidence  because  i 
the  other  legatees,  and  the  same  rule  holds  whet 
is  addressed  to  the  mental  unsoundness  of  the  tee 
question  of  undue  infiuence.     (Id.) 

WRIT  OF  ASSISTANCE.    See  Partition,  3-5. 

WRIT  OP  REVIEW.    See  Certiorari. 
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